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FOREWORD. 


Lala Oin Prakasli of the Puujal) Civil Service lia.s a.ske.l 
me to write a Foreword to tliis edition of the Punjab Ten¬ 
ancy Act, 1887. Of the large volume of work di.spo.sed of 

under the Act by Revenue Officer.s and Revenue Courts, the 
greater part is fortunately simple. But difficult cases are bv 

no means uncommon, and in the administration of th.e law 
relating to agricultural tenancies consistency is of very real 
importance. Wrong decisions can be set right in appeal, but 
ma}' nonetheless do incalculable harm ; for tenancies of one 
kind are so frequently concentrated in a particular local area 
that a series of wrong or conflicting decisions may produce a 
crop of speculative litigation and cause prolonged local tension. 
A good edition of the Act is essential to the consistent 
decision of the more intricate cases, and Lala Om Prakash, who has 
already published an edition of the Punjab Land Revenue Act, 
1887, and a book on mutation procedure, appears to have 
done his work carefully and well. 
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Dated 26th July, 1937. 


E. M. JENKINS, 
Chief Commissioner, 
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PREFACE TO THE SECOND (NEW) EDITION. 


Since the publication of the old edition of this book 
“The Punjab Tenancy Act” has been amended b}^ ‘ the Punjab 
Tenancy (Amendment) Act IV of 1933’ and ‘The Government 
of India’ (Adaptation of Indian Laws) Order, 1937. There 
have also been many important rulings of the High Court 
of Judicature at Lahore and of the Financial Commissioners, 
Punjab, on the subject. The practical experience that I gained ^ 
as Revenue Extra Assistant Commissioner in Hoshiarpur 
District, a place well-known for complicated nature of revenue 
work and land tenures, has afforded me good opportunity to 
study the subject still more critically. The outcome of all this 
is the present edition in which the subject has been thoroughly 
revised and enlarged. I have added some notes and explana¬ 
tions which may make its provisions more intelligible as well 
to the popular reader as to those who have to administer it. 

The case-law as well as all the rules, regulations, noti¬ 
fications and Standing Orders quoted in this book are complete 
up to July, 1937. Fifteen useful appendices have been added 
to make the work complete in itself and add to its utility. 

I owe a deep debt of gratitude to Mr. E. M. Jenkins, 

C. I, E., I. C. S., Chief Commissioner, Delhi, for his kindly 
sparing time amidst his pressing official duties to go through 
the pages of this book and contribute a “Foreword”. My 
grateful thanks are also due to all the members of the Bench 
and Bar for their warm appreciation of the old edition of 
this book and the encouragement that I have received at 
their hands. The present edition is bound to prove of still 
greater use to them for all purposes. 

OM PRAKASH. 

NEW DELHI. 

September 1st, 1937. 
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INTRODUCTION. 


The fundamental idea connected with land is its produce. From 
times immemorial it has supported millions of souls inhabiting this world. 
All problems connected with land are, therefore, of perennial interest, and 
especially those which define rights therein and liabilities pertaining 
thereto. 


Rulef’s Share of the Produce. 


“From very ancient times the State in India has claimed a share of 
the produce of the soil from its cultivators. It is termed as the Land 
Revenue. The Laws of Manu mention one-sixth of the gross produce, 
that is of the grain heap on the threshing floor, as the legitimate share 
of the king, though the proportion might rise to one-fourth in time of war 
and other emergencies. The plan of fixing a certain share of the gross 
produce offered many advantages in an early stage of society. Whatever 
the land produced was heaped on the threshing floor, and in the presence of 
me king’s officer, the share of the State was abstracted from the heap. 
The demand of the Slate varied automatically with the outturn and no 
elaborate system of suspensions and remissions of the revenue was neces¬ 
sary. But the disadvantages of the plan are equally obvious. With the 
growth of population and extension of cultivation, the task of collecting 
land revenue in kind becomes increasingly difficult. Unless a large staff 
of officers is employed for supervising the division, the cultivators will 
conceal or make away with the grain, or local collecto.-s will batten at the 
expense of the cultivator and the State. The gram may lie rotting on the 

threshing floor as the officer of the king may not come for a long time to 
supervise the division. These disadvantages sooner or later compel the 
adoption of alternative methods of collection. For instance, an estimate 
of the standing crops may be made and the share of the State fixed accord¬ 
ingly, irrespective of the actual outturn realized at the harvest which may 
or may not agree with the estimate. This and other similar devices gave 
place eventually to payment in money—a development hastened by the 
rapid expansion of some of the Mohammadan kingdoms which rendered 
collection in kind under the old system unworkable.” 


Under the declared policy of the British Government also the 
Land Revenue of India rests upon the p.-inciple that “by the ancient law 
of the country the ruling power is entitled to a certain proportion of the 
annual produce of every bigha of land, excepting in cases in which that 
power shall have made a temporary or permanent alienation of its right, 
to such proportion of the produce, or shall have agreed to receive, instead 
of that proportion, a specific sum annually, or for a term of years, or in 
perpetuity. {Preamble to Regulation XXXI of 1803). 

As long as the limit to this demand on the part of the State was 
the power of the Government to enforce payment and the ability of the 
people to pay, there was little in the form of valuable property in land 
people did not much care about the.r respective ri^s^hts in it, much 
less to make any improvements. The first step, therefore, towards the 
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( .raiion of .1 pri\ate propi ictaiy ri»ht in land in the real sense was to 
p'.iur a limit on the demand of tlie (loverninent as would leave to the 

proprietors <i profit, which would constitute a valuable property in that 
land. When valuable properly is so created it is further necessary in 
the interest of settled (iovernment to <leierinine the persons to whom 
these benefits belonj^', wliit'h ari.se out of the liir.ilation ol the demand on 
the land. To perform diese operations is to mak'e a settlement, and it is 
one of llie most important featiires of t.he British Administration in India. 
W hat is leehntcallv calkd a SetlienuMU ('f the land revenue thus consists of 
the determination of (/) the share of the produce or the rental to which 
ihe State :s entitled, (//I the pei.son or persons liable to pay it, and 
(/.’/} the record of all the pn\ale rij’hts and interests in the land. 

} yopyielot Landlords. 

In its be^inniii};' the village community pure and simple was a little re- 
[)ublic, having its own leiritorv and its own municipal government under 
.1 headman, formerly the king’s agent and removable at his pleasure, but 
uhose i)ni<'e afterwards became Iteredilarv accordinif to the tendenev of all 
Hindu institutions. He settled with (iovernment the revenue to be paid 
for the year, and appt)rtloncti the amount amongst the villagers. For the 
pa\ inent to (ioviTnment he was held personallv responsible and was punish¬ 
ed ill eases of delault. Ihe territory was the common propertv of the 
original inhabitants, the members of the original i*alriarcha! Fam Iv. In 
some villages tlie cultivated lands only were divided periodical interchanges 
of the portltjns being occasionally usual or the division being once for all 
final and complete. In both cases, however, the waste land remained 
common lor pasturage, until an increased population necessitated an 
extension of cultivation. In other villages the division included the waste 
as well as the cultivated land. compact portion of land was not given 
to each individual; hut a share of eacli description of soil, suitable for the 
produci- ol cat'll different crop, was assigned to cverv member of the com¬ 
munity. Alt the mcmbcis were liable for the dues of Government and other 
I:ul)li< burdens in proportion to tlieir respective shares. W'hile the village 
community remained in its infancy, this simple slate of tilings presented 
no conllicl ol rights, no diOicnlt social problems which could not be solved 
l)\’ the headman assisted bv assessors of his own choice, or arbitrators 
named by tlie parties. But as the Ikitriarehal I’amilv became further develop¬ 
ed, as the original stock became more ramifted, ns the shares of the original 
nu'inbers became divided and sub-divided by the operation of a law of in¬ 
heritance, which did not acknowledge primogeniture, and as the transfer 
of shares was first allowed and then became usual—a verv much more 
''omplex slate of affa rs arose, new rights sprang into existence and the 
idea was created of individual interest at variance with common ownership. 

'I'oKniis—Permajient (unl Temporary. 

Ivv'cn if the lands hatl remained in the possession of the descendants 
of the original members of the Patriarchal Family, considerable complexitv 
would have been brought about by the operation’of the law of succession, 
but the introduction of strangers was the great cause of intricaev. This 
introduction was cfTectcd in two ways: Fir^t —a member of the com¬ 
munity might sell or mortgage his rights to a stranger. This was not, 
however, very frequent in the early history of the township, though it l>e- 
^'aine common In later times. Secondly ,—the original settlors, finding 


that 
could 


they had more good land 
ciiltiv'ate. would endeavour to 


than 

make 


they themselves 
a profit of it 
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through the labours of olhers. No method came easier than to assign it 
to person who would engage to pay to the Cio\ernmenL share of the 
produce with an ailditional share to tlte community. While land was 
plenty and many villages in progress of formation, no man would under¬ 
take to clean a spot unless he was to enjoy it for ever ; and hence perma¬ 
nent foianfs would be createtl. When a share of tlie common rights pass¬ 
ed into the hands ol females or of persijns whose caste prevented them 
from personally performing the manual labour of cultivation, a similar 
practice would be adopted as to land alread\ brougln under tillage w'hicli 
would thus be made over to some one who wv)u](l undertake to cultivate it 
to discharge the Government dues, and give a share of the produce to those 
on wdiose behalf he cultivated. I'emportiry tennnis would thus come into 
existence. The love of ease so natural to llie native ol India, the desire 
to escape manual labour and to be supported by the labour of an inferior 
would bring about the same result in respect of other portions of land. (i). 

Mr. h'ield further thus describes the condition and growth of tenant 
rights: “ 1 he true state of things seems to have been this. When there 
was plenty of unoccupied land and population was sparse the competition 
was not among tenants for lands but among oamindars for raiyais. Tenants 
once induced to settle in the village were fostered; and where 
ilie son was able to step into the father’s place, the arrangement suited 
both parties too well for any doubt to be raised as to the course wdilch 
would be pursued upon the death of a tenant. Non-fulfilment of the condi¬ 
tions on wiiicli the land was cultivated, non-discharge of the Ciovernment 
dues or non-deliverv of the proprietor’s sliare of the produce was the only 
ground which rendered it necessary to remove a tenant. Some land-holders 
indeed conceived themselves to possess the power of ousting these 
tenants in favour of other persons who were willing to give a Iv.ghcr rent 
but in a slate of societv in which rents were regulated by custom, and not 
by competition, such new tenants did not often present themselves and so 
the practical exercise of the powers was not frequent. 1 hus, notwithstand¬ 
ing occasional instances of ouster it gradually became usual, m the lang¬ 
uage of a later stage of development, not to evict khudkasJit nnyais (per- 
manent tenants) so long as they paid their rent. It has been wel observed 
that mankind’s notions of right are founded on prescription; and under 
a Government of absolute discretion destitute of the modern appliances for 
legislation, custom was really the sole legi.slativc power. 1 he temporary 
tenants were generally residents of another or neighbouring village who 
could not obtain in their own village as much land as they '^'^re able to 
cultivate- and these were called paikasht raiyat oi' raiyafs cultivating land 
near thei’r ol village. These have been held by all authorities o have 
no ria-hts and to be mere tenants-at-will. They generally made rnore 
favo^fe terms and paid lower rates than the kkudkasht ra^ais. Not 

having dieir habitations in the village, they were not 

sure and could at anv time abandon the land, to which hey had no parti¬ 
cular attachment. .Vmongst both these classes of raiyats, there were y 
riation in the rates, due to several causes one of the 

was that more favouri^ble terms were gnen o ^ amount of this 

-^dent ;o en^h^_« 

fl) Landholding and the relation of TancHord find Tenant b> Mi. Tiel h P ^ 

174-423. 
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individual, it above manual labour, to keep a servant to do the work ol 
vultlvalion. I bus we get a class ol labourers, who were sometimes slaves, 
when servitude was customary and legal.” (i). 

(r<ti'L’rt.}i!C}il I.cgisldf (ni. 

riiis i-lNCs us a j»eneral idea as to how the tenant was inlroducetl 
in village'^cfanmunities :n India. His as well as the landlord’s rights, 
however, underui-nl a series of changes before the advent of the English 
in this country. During the last decade of the eighteenth century there 
arose a eoiilrov ersy ametngst the Brit’sh Ollicials in India as to the 
necessitv flVr (lovernment interposition l)etwecn the Zamindars and 
the raiv'if'.H Mr. Fraiuis opposed any interference on the part ol 
the (lovernment where .Mr. Hastings supported bv Mr. Shore advocated 
strongb in Ms favour. Lord Cornwallis loo admitted the 
necessitv of (lovernment inierjX)sition for the protection of the 
ruiyuils, I he j)()l:<'y of the (lovernment was finally embodied in Regulation I 
^^1 ^703» of tile artkdes of the Regulation (ontaining the pledge 

of protection to rdiyats ran as follows :— 

'll being the duty of the ruling power to protect all classes of 
people, and more parlicularlv those who from their situation are 
most helpless the Governor-General-in-Council will, whenever he may 
deem it propei*, enact such regulations as he may think necessary 
fo.'' the protection and welfare of the dependent Idlukddrs, riniyals and 
other cultivators of the soil, and no Zamindar, independent talukdar, 
or other actual proprietors of land shall be entitled on this account to 
make any objection to the discharge of the fixed assessment, which the\ 
have r( spet'tivelv agreed to pay. 

.Ml .\(Ms regulating tlie respective rights of the Zaminddr and the 
niiydl, or morcr clearly of the landlord and the tenant, were j)assed in 
pursuance of this policy. 

Sitddlidd ill flic l^unjdh. 

4 

“When, after the Sikh W'ars of 1 S 45 — 46 aiul 1 H 48 — 41 ) the Punjab 
was annexed to the British possessions in India, one of the earliest and 
most important duties which fell to the revenue authorities of the lime 
to perform was the making ot what is called a settlement of the land- 
revenue. 'fhis, as is well-known, consists of two operations—the 
assessment of the revenu(‘, and the framing- of a record of rights and 
interests of all who are in any way connected with the land from the 

# 9 

produce of which the revenue is paid. 'khe incjuiries made by the 
oilicers who were charged with ill's duty showed that the agricultural 
population of the Province w'as chiellv made up of cultivating communities 
of small peasant proprietors; but interspersed among these in varying 
proportions were found persons who, though they might not in the 
eyes of the country have a claim to proprietary right, had cultivated the 
lands in their occupation for long periods in almost the same footing as 
the recognized proprietors and had moreover in many instances been 
first to reclaim those lands from waste. The oHicers who maile the 
earlier regular settlements following in this respect the well-known twelve 
years rule whic h had been in force in the Norlli-\\’’estern Province (now 
the United Provinces of Agra and Oudh), whose revenue system had 
been authoritatively introduced into the Punjab, caused a large propoition 


1, Field, pp. T22 und 42b. 
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of these non-proprietary cultivators to be shown in the settlement records 
as having rights of occupancy. No opposition on the part of the 
proprietors themselves was made to this proceeding; on the contrary, 
they everywlicrc showed a readiness, amounting almost to eagerness to 
induce men of this class to share with them on almost any terms the 
new and then much dreaded responsibility of the system of lixed casii- 
assessment; and the terms generally recorded were that for the period 
of settlement these tenants should hold tlieir lands payment of the 
quotas of revenue assessed thereon, with the addition somedmes of a 
small proprietary fee, or malikaua, \arying from five to ten er cent, on 
revenue. 


But by the lime some of these first regular settlements came to 
be revised, circumstances had greatly changed and with them the 
atldudc of the proprietors tow-ards this class of tenants. Fifteen years 
of peace and settled government combined with improvements in 
communications, had greatly developed trade and raised prices; and the 
landlords had beg-un to look with a covetous eye on tlie large profits 
which their tenants were now enjoyhig and in which bv the conditions 
of the expired settlements they had hitherto been debarred from 
sharing.** (i) 

“ fheir cause was vigorously taken up by the Settlement Commissioner 
Mr. Prinsep, and, on grounds that great mistakes had been made diir'ng 
the first settlements in creating, in disregard of local customs, rights of 
occupancy, on the basis of mere length of occupancy, 

a general inquiry into the status and rights of these tenants 

was instituted in the districts of the Lahore and .Xmritsnr Divisions, and 
resulted in reducing two third of these tenants to the position of cither 
lease-holders for various terms or more (enants-at-will. 

Two opposite views were taken of these proceedings. On the 
one s'de, it was contended that the\' amounted to a wholesale confisca¬ 
tion of rights of long standing which had been created and guaranteed 
by the British Government. On the other hand, it was urged that the 
entries relating to these rights had been made without sulTicient inquiry, 
and without due regard to the superior rights of the landlords—rights of 
which the exercise might for a time have been suspended owing to the 
oppressive character of the Sikh revenue-system, but of which the memory 
was still tenaciously cherished, and which In consequence of the modera- 
t'on of our assessments had once more become valuable.” 


The Punjab Tenancy Act, 1868. 

The Punjab Tenancy Act of 1868 was a compromise between these 
conflicting views, and was based on the results of long and careful 
inquiries into the relation of proprietors and tenants during Sikh times, 
made from the best sources of information then available. The .\ct of 
1868 laid down that— 

S. 5. Every tenant who— 

(i) has heretofore paid no rent and rendered no service, in respect 
of the land occupied by him, to the proprietor thereof for the time being, 
beyond the amount of land-revenue and village cesses for the time feeing 
chargeable thereon, and whose father and grand-father, uncle and grand- 

1 . Extract from the speech of the Hon ble Colonel .Davies while moving tlie 
hunjah Tenancy Bill in 1886 . 
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uncU- ihc saiiu* land. haw paid no rent and rendered no 

service in respect 1 hereof to snch proprietor be_\ ond the amount 

aforesaid; or 

(2) who has invoiuntarilv parted or shall involuntarily part with 
proprietary rii^hts in any land o'lherwise than by forfeiture to Government 
and who has rontinuousK' ot aipied or shall continuously occupy SUih 
land or any part thereof from the lime ol such parting"; or 

(3) who is at the date of passings this Act the representative of a 
person who settled as a cultivator in the vdlagc in which the land occupied 
bv such tenant is situate along with the founder ot the village; or 

(4) who is or has been jagirdar ol the village or any part of the 
\'illage in whu'h the laiicl (X'('U]3ied bv him as tenant is situate and who has 
continuously occupied such land for not less than twenty years— 

shall be deemed to haw a right of tx'cupancy in the land so 

occupied. 

h. hiwiv Icnan' whosi- name appears in the records ol regular or 
re\ised settlemeiU heretofore sanctioned bv the Local Government a'^ 
■having right of oicupancN- in land which he or the person trom whom 
lie has immedialeK' Inherded has ('ontinuously occupied from the entry 
of his name or the name of siuh person (as the case may be) in such 
settlement, shall be presumed to have a right of occ'upancv in tlie land 
so occupied. 

Tnless the landlord shall in a regular suit prove— 

(1) that witirn the thirtv wars immediately before the institution 
' • • « 

of s'.u h suit other tenants of the same (dass in the same or in a.dj u'cn* 
villages have ordinarily been ejected from their holdings at the will bl 
the landlord; or 

(2) that the tenant has voluntarily aiimitled liefore any othcer 
employed in making or revising ,i regular settlement of land revenue or 
before anv ollicer authorized to attest the entries in the record of such 
settlement, that he is a tenant not having a light ol occupancy and that 
siK'h admission has been recorded at the lime bv the ollVer so employed 
or authorized. 

7. Nothing herein contained shall be deemed to preclude any 
person (laiming". a right of occupancy on anv ground other titan the 
ground hereinbefore specified from suing to establish such right. 

8. No tenant shall be deemed to acquire a right of occupancy by 
ntere lapse of time. 

.And no rig-lit of occupaiuv in the common land belonging to a 

village community shall be acquV('d under this Chapter. 

I he immediate ellcct of tlu' measure was to restore to tlie greater 
number of occupancy tenants the status of which the proceedings 
of the Settlement Commissioner and his subordinates had deprived 
them. Thit it at the same time greatly improved and strengthened the 

posit on ol lh(‘ landlords by giving them what they really wanted —the 

means of obtaining a fair share of the profits of the lands cviltivaled 
b\ these tenants. Apart from this, the chiel walue of the Act was 
that it defined with precison the rights of oc<'upan('v tenants, and regulated 
the relations of the landlords wdh tenants of all classes. 
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'I'lie Pimjitb Tenancy Act, 1887. 


In the revision of the Act proposed it was not contemplated to depart in 
any important particular from the principles and policy to which it gave 
expression, but to confine the operation to the correction of mistakes 
which had crept into it owin^^ to the haste with which, in its later stages, 
it was passed through the Council, and supply defects which subsequent 
experience of its working had shown to ex'st. 

With respect to the acquisition of the occupancy rights, the main 
changes introduced were as follows :— 

(i) In section 5, clause (i) the word “heretofore” was om'Ued. 
By this omissd)n the period within which that privileged tenure must 
matured was extended to the date of the passing of the present Act. 

{2) 'I'he word “tenant” was so delined as to include the predecessors 
and successors-in-interesl of a tenant. According to this definition occu¬ 
pancy rights could then be claimed by the representative of a person wiio 
involuntarily parted with his proprietary rights [clause (b)], as also by the 
person, who was settled by the founder of a village as cultivator [clause 
(c)], which was not the case under the old Act. The representative of a 
jagirdar or ex-Jagirdar could similarly claim occupanev rights under 
clause (d) under the new Act. 

(3) Section 6 was so amended as to take away the power given to 
the landlord to disp-'ove th(‘ right of a tenant recorded as an occupanc) 
tenant in the earlier settlements. 

'I'he Punjab Tenancy .\cl is not exhauslAe of the law of landlord and 
tenant in the Punjab. 'I'he Preamble of the Act of i8b8 stated in clear 
words that “it was being enacted with a view “to define and amend the 
law relating to certain matters connected with the tenancy of land in the 
Punjab.” That Act was not consolidating Act, nor did it purport to be 
exhaustive except, of course, with regard to the matters 
which were dealt with therein expressly or by necessary implication. The 
Act of 1868 was repealed by the present Act, which also was enacted 
to amend the law relating to the tenancy of land in the Punjab.” It is. 
therefore, clear that with regard to matters, which arc not specifically 
provided for in the Punjab Tenancy Act, 1887, the general princ'ples of I hr 
law of landlord and tenant are still in force. f 
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PUNJAB TENANCY ACT 

ACT No. XVI OF 18871. 


PASSED BY THE GOVERNOR-GENERAL OF INDIA 

IN COUNCIL. 

Received the assent of the Governor-General on the third 

September, 1887. 

As amended by : 

Act XII of 1891 ; Act XIII of 1900 ; Punjab Act I of 1906 ; 
Punjab Act III of 1912; Act IV of 1914 ; Punjab Act 
III of 1914 ; Act XVIII of 1919 ; -Punjab Act XI of 
1925 ; ^Punjab Act II of 1927 ; ^Punjab Act III of 1929; 
Punjab Act IV of 1933; and the Government of India 
(Adaptation of Indian LawsJ Order, 1937. 

An Act to amend the law relating to the tenancy 

of land in the Punjab. 

Whereas it is expedient to amend the law relating to the 
tenancy of land in the Punjab; it is hereby enacted as follows: — 

Scope of the Act—not exhaustive of the law of the landlord and 
tenant. 

The Punjab Tenancy Act is not exhaustive of the law of landloixl and 
tenant in the Punjab. The first Punjab Tenancy Act was passed in 1868 . 

1. For statement of Objects and Reasons, see “Gazette of India.’ 1886, It, V, [). 
669^ for Report-of the Select Committee, see ibid, 1887, Pt. V, p. 77; for. Proceeding.s 
in Courhoil, see “Gazette of India” Supplement, 1886, p. 1008, ibid, 1887, Pt. \T, pp. 6C 
and 80. 

2. For statement of Objects and Reasons, see “Punjab Gazette”. 1925, KxtL-a- 

ordinary, pp. 302-03. For Report of the Select Committee, see ibid 1925. Part V, pj). 
342-45 and for Proceedings in Council, see Punjab Legislative Council Debates Vol. 
VTII-B, pp. 1391-93, 1831-32. It came uito force on the 1st of May. 1926. (P. G. Not. 

No. 1364-R dated 28th April, 1926.) 

3. This came into force on 20th January, 1928 (P. G. Not. No. 15-R., dated 2iul 
January, 1^9). This Act added section 58 A and the explanation to S. 59. Both these 
shall, however, have effect as if had been made on the 1st day of April. 1920 (vide sec 
tion 4 of the Amending Aotl) 

4. For statement of Objects and Reasons, see Punjab Gazette. 1928, Part V pap 

7, for Select Committee’s report, see ibid, pages 25-26, and for proceedings in Council, 
see Punjab Legislative Council Debates, Vol . XTI, pages 742-43, and Vol. HI, page 25. 
It came into force from the 1st October, 19^. (P. G. Not. No. 487-R, dated 23 9 29). 
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THE PUNJAB TENANCY ACT 

'J'he Preamble of thait Act stated in clear words that it was being enacted 
with a view “to define and amend Uie law relating to certain matters con¬ 
nected with the tenancy of land in the Punjab.” I hat Act was not ^ a. 
consolidating Act, nor did it purport to be exhaustive except, of course, with 
regard to the matters wthich were dealt with therein expressly or by neces¬ 
sary implication. The Act of 1868 remained in force till 1887 , when it was 
repealed by the present Act, which also was enacted “to amend the law 
relating to the tenancy of land in the Punjab.” It is, therefore, clear that 
with regard to matters which are not specially provided for in the Punjab 
l enancy .Act, 1887 , the general principles of the law o-f landlord and tenant 
are still in force.^ 

And according to the ordinary rules of interpretation, if a particular 
matter is covered by any specific provis'on of an Act, it must be taken 
that, so far as that matter is concerned, the .Act is exhaustive and we should 
not travel beyond it ifor the purpose of deciding any questions, which may 
arise in connection with the said matter.® 

Primarily the Punjab 'l enancy Act lias been enacted to regulate the 
relationship between landlord and tenant. It has nothing to do with the 
rights of reversioners which are governed by the rules of inheritance based 
on the personal law of the parties or on the Customary Law.^ 

Ihus, for instance, tliis /\ct has nothing to do with the control of 
alienations of occupancy rights by the reversioners of those occupancy 
tenants,® or the relations of tenants infer se^ or the succession of joint 
occupancy tenants.® 'Ihe Punjab Tenancy Act docs not provide generally 
for suits for possession as, for instance, for a suit to enter into possession 
of land for the first time as a tenant.*® 

Again, this Act does not apply to ‘land* not falling within the mean¬ 
ing of sub-section (i) of Section 4 of the Act. 

Value of rulings given under the Punjab Tenancy Act, 1868. 

When the legislature repeats in a later enactment an earlier enact¬ 
ment that has obtained a settled meaning by judicial constitution, the 

ordinary presumption is that it intends the words to mean what they were 
taken to mean before.** 


CHAPTER I. 

PRELIMINAKY. 


Title, extent and S. 1. (1) This Act uiav be called the Puniab 

commencement Tenancy Act, 1887; ^ 

5. Moti Lai and another v. Ka-rtar Singh and others = I.L.R. 11 Lali 427 fF R \- 

1930 Lah. 515^31 P. L. R. 644=127 I. C. 1=12 L L J 216 ' 

6 . Ibid. 

569 JiesTc. S.'“" ' ■ = 1936 Lai., 922= (1936) 38 P. L. R. 

8. Mst. Thando v. Hnshim Ali and anoth<T = A. I. R. 1930 Lnh. 942=130 1. C. 

vX I « 

r V. Kartar Singh and olhers=ll Lah. 427 (F B)=1930 

Lah. 515. ' * xauv 


10. 45 P.R. 1891 (F.B.), page 244. 

11. Sobha and others v. Piare Lal = I.L.R 11 Lah 481 
page 767 = 31 P.L.R. 855 = 126 I.C. 161 = 12 L.L.J, 325. 


(F.B.)=1930 Lah. 764. 



DEFINITIONS 


3 


S. 4*] 

(2) It extends to the whole of the territories (including 
the Pargna of Spiti) ^ administered by the 

^'"Lieutenant Governor of the Punjab except the Hazara district; 
and 


(з) It shall come into force on such day as the Local 
Government, with the previous sanction of the Governor- 
General in Council, may, by notification, appoint in this behalf; 

(i) “For the time being” means for the present. Thus the Act extends 
to all the territories which are at present administered 
by the Governor of the Punjab. 

(и) In November, 1901 the district of Hazara, Peshawar, and Kohat, 
the Bannu and Marwat tahsils of Bannu, and the Trans-Indus 
part of Dera Ismail Khan, with the exception of the Vehoa 
ilaka, were separted from the Punjab and formed into the North- 
West Frontier Province. On the ist October, 1912 , when the 
capital of India was removed to Delhi, the Delhi tahsil and the 
Mehrauli ihana of Ballabgarh were separated from the Punjab 
and formed into the Delhi Province.^ 

(Hi) This Act is also applicable to the North-West Frontier Province 
with certain modifications. [5ee North-West Frontier Province 

Law and Jusfce Regulation, 1901 (VII of 1901 ); Appendix 7.] 

(h) The Act also extends with certain modifications to the Hazara 
district. {See the Hazara Tenancy Regulation, 1887 (XXIII of 
1887 ) and Hazara Tenancy (Amendment) Regulation, 1904 (HI of 
1904 ); Appendix 77.] 

(t^) The Act is also applicable to the Delhi Province. {See the Delhi 
Laws Act, 1912 , (Act XIII of 1912 ) and the Delhi Laws Act, 
1915 (Act VII of 1915 ; Appendix Til]. 

(vt) Sub-section (3). 

The Act came into force on ist November, 1887 . (P. G. Not. No. 726 , 
dated 3 rd November^ 1887 ). 

[Power to make rules in anticipation of commencement 

2. Repealed by the Repealing and Amending Act^ 7891 (XII of 1891) 

section 2 (/). 

3. Repealed by the Repealing and Amending Act, 1891 (XII of 

1891), 


Definitions. 


4. In this Act, unless there is something 
repugnant in the subject or context,— 


1 , The words “for the time being” are now omitted by the Government of India. 
(Adaptation of Indian Laws) Order, 1937: vide the Gazette of India Extraordinary, 
dated 1st April, 1937, page 115. 

1-a. To be construed now as “Governor”, .see Section 31 of the General Clauses 
Act, 1897 (X of 1897). 

2. See Settlement Manual, para. 14-A. 
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(1) “ land ” means land which is not occupied as the site 
of any building in a town or village and is occupied or has been 
let for agricultural purposes or for purposes ^ subservi^t to 
agriculture, or for pasture, and includes the sites of buildings 

and other structures on such land: 


What is “ land " within the meaning of this Act? 

That a certain land should fall under the definition of ‘land’ as con- 
tenipl‘'»n^tl by this Act, two factors are essential, vh., (i) that it should 
be land which is not occupied as the site of any building in a town or village, 
and ( 2 ) is occupied or has been let for agricultural purposes or for purposes 
subservient to agriculture or for pasture. Unless botn the factors are 
proved, it cannot be held to be ‘land’ for the purposes of this Act. 

The view that because the property is entered as land in the revenue 
records it comes within the definition of “land.” is wrong..*'* 


Simdarly, the mere fact that a plot of land is assessed to land revenue 
would not make it ‘land’, unless it is proved that the plot is occupied or 
let for agricultural purposes or for purposes subservient to agriculture or 
for pasture.* 

In the plaint the plaint:lTs stated that they were the owners of the 
land in suit and that it had been given to the defendants for building a 
house thereon and that in lieu of cash payment of rent the defendants had 
undertaken to render services to the plamtifis. It was alleged that the 
house had been built by the defendants who continued to render services 
to the plaintilTs for sometime but had ultimately roTised to do so and had 
therefore incurred forfebure of their tenancy according to the terms of the 
grant. Held, that it was not “land” within the meaning of Section 4 
of llie 'I'cnancy .Act, and the suit for possession and for rent was cognizable 
by a civil court.'’ 


Agricultural purposes or purposes subservient to agriculture. 

(u) I'he land on whb’h a well is sunk for the purpose of irrigating 
agricultural land, is “land” within the meaning of this Act 
because it. is used, for purposes ‘subservient to agriculture’. 
'rh(‘ well itself is a structure on such land and is, therefore, 
included in the definition of land.® 


(/>) (ihair nmmkin land outside the and attached to a well upon 

which khurlis are bu*lt and hhusa is stocked and which is even 
shown in tlic Revenue Records under a separate khasra num¬ 
ber is “land”^ because the purposes for which it is used are 
also subservient to agriculture.^ 

(c) Cora deh occupied as a fruit garden by the owner and iiof 
used as courtyard of a ha/Mmg or the compound of house is also 


3. Seth Ka-rori Mai v. Wn.sa\va= A.I.R. 1923 Lah. 462 (11) =83 I. 0. 171. 

4. Muhanunad Said v. Shah Nawaz and anothcr = 60 T. C. 580. 

5. Amar Singh and others v. Snndar and others=A. 1. U, 1936 Lnh. 662= (1936) 

68 P. L. R. 854. 

6. Imam Oin v. Makhha and nlh(srs = 62 P. R. 1891; Dhnni Khnn and others v. 
^fahtah Khan and others—40 P. R. 1893. 

7. Gamhi Singh v. Xathn Singh = 12 P. R. 19076 P. L R 1908 = 9^ P W R 
1907. 
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land. In this connection there is no difference between aoricul- 
ture and horticulture. A piece of land planted with fruir bear¬ 
ing trees is land occupied by it.s occupant for agricultural pur¬ 
poses within the meaning of this .Act." The words in italics are 
important. 

(d) .A water course used for purposes of irrigation is “land” but not 
canal water flowing in it, and consequently a suit to establish 
a ri^ht to the use of water of a canal for irrig-ating land as defined 
tn this sub-section where no claim was made to any share in 
the land occupied by the canal or in the canal as a whole, is not 
land suit ’ within the meaning of the Punjab Courts Act ® It 
was, however, held that the right to use of the water of a 
perennial stream coming out of land was a ‘benefit arising out 
of land’ and was immovable property with the meaning of 
Section 2 ( 5 ) of the General Clauses Act, 1868 . and could, there¬ 
fore, be the subject of pre-emption under Section o of the Puniab 
Laws Act, 1872 .^ 

Not agricultural purposes or purposes subservient to agriculture. 

(a) A tank which is used for watering cattle and excavating earth 
to make bricks is not “land” as these are not agricultural pm- 
poses or purposes subservient to agriculture A* 

II * , on by a person who has built 

a wall on it as a boundary to an agricultural field, cannot al.so 

be included in the definition of “land” as understood in this 
sub-section.*^ 

(c) The land reserved for the village graveyard is also not “land” 
and cultivation of a part of it will not change its nature. 

{d) The site of a water-mill cannot be said to be used for agricultural 
purposes or for purposes subservient to agriculture, and the 
water-mill in itself is not “land” within this definition. The occu¬ 
pant of such a mill is not holding “land” as defined in this Act, 
and his rights are not, therefore, governed by this Act.*' Of 
course, there may be other ways in which land on which a water¬ 
mill stands is used for agricultural purposes or purposes sub¬ 
servient to agriculture, but it is not so used merely because a 
water-mill stands upon it.'^ 

(e) The manufacture of salt-petre is also not an agricultural purpose 
or purpose subservient to agriculture.^® 

(/) Where according to the terms of the lease the plaintiff was en¬ 
titled to sink a well and use the land for agricultural purposes 

8. Jlianda Khan v. Fateh Din and others = lll P. R. 1890: Ujagar Singh and 
others v. Bhagwana=A. I. R. 1936 Lah. 780 = 161 I. C. 975. 

9. Sultan Ali Shah and others v, Kadur Baksh and others=l P. R. 1892 (F. B.) 

10. Alam Sher v. Ram Chand and others = ll P. R. 1898. 

11. Tej Ram and others v. Tulsi and others = 48 P. R. 1898. 

12. M. C. Hoshiarpiir v. Ali Akbar Khan = 42 P. H. 1900 = 107 P. L. R. 1900. 

13. Ilahi Baksh and others r, Fatta and others = 20 P. R. 1892. 

14. Farman Ali r. Imam Din = 77 P. R. 1904; Mutsaddi and others v. Sawan = 41 

-t. R. 1892: See also Dovta Jamlu r. Hari I)as = 13 I. C. 348=39 P. L. R. 1912 =47 

P. W. R. 1912; Ujjagar Sing)i and others^r. Bhag\vana = A. 1. R. 1936 Lah. 780 = 161 

r. c. 975. 

15. 41 P. R. 1892. 

16. Seth Karori Mai v, Wasawa=A. I. R, 1923 Lah. 462 (1)=83 I. C. 171. 
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, t Ai-Pi-t huild'nes thereon and in fact no 

.ha. .h. 

rivt:: or :i;: . 0 ™ ^ .i.. Ph»i«» Ton.»=y 

Act.^^ 

it had been used for pasturing cattle. 

‘•Has been let”-meaning-purpose of the occupier and not the object 

S' ::rSaSut'“.Srr.“"da<.. .n,. .ve., pr.V.o»s 1..- ' 

ting of'th'I land but a letting '''hjc^^^sists at the tune wit^^ 

which the definition is to be applied. ‘ '"^*/„7unexpired agricultural 

include land which was held, by a 7 ^ o^ccSied ^ non¬ 
agricuhora, purposes. prevKI Sry ot .he 

Sln'^lllpSiTa' Sr”“.oX' Id, cho.£o ..k| .ha. U hj, a. ^ 

r=er.s'trshrrs “ 

time to be “land” within the meaning of the definition. 

The question arises to which time the reference /PQ 

that is to^say, whether regard to the character and use of the land should 
Lq pll at tL time of tht suit or when Ute case of acfiwtn arose. This 

we shall examine below. 

Land not used for a period of six years preceding for agricultural pur¬ 
poses and advertised for sale for buildings was not held land. 

And the purpose which is contemplated in this definition is the direct 

purpose for whicirthe land is occupied by or has been let 

The owner and it is the purpose of the occupier and not the ^ct ol 

Ihe owner which supplies the test, and merely that P^.hs of 

he oaid bv the occupier is calculated to promote the agricultural pursuits f 

.f?!.. I»no. mukc coupler', u% “’’XT'I 

Snten^dTd to be used as manurerby ihe owner for Ids agricultural land cannot 

make the occupation for agricultural purpose or purpose subservient to 
agriculture. 

“ Site of any buildings in a town or village. 

"Site of any huikling in a town or village” docs not mean and include 
only the land actually under a building and nothing more, it would include 
tlie courtyard of a building or the compound of a house as well . _ 

17 Fazal Ahmad v. Tola Ram Singh = 1936 Lnli. 244= (1955) 37 P. T^. R. 735. 

18. Mawasi Maya lUm = 31 P. U. 1901 = 1 P. L. R. 1901 Supp. 

19....Hayat v. Sant Ram=20 P. R. 1894. c t i 

20. Gopal Singh ami another r. Moot Raj and othevs=I. L. R. 5 Lain 312 

314_315 = 1924 Lah. 557 = 84 I, C. 583 = 6 L. L. J 588 , t t> ' iQXW » 796 

21. Memmon nml others r. Allah Baksh and others=A. I. R. 1931 Lah. 726 

I C 847. 

22. Jlianda Khan r. Fat«h Din au^ others = 111 P. R. 1890. 


PP 

=132 
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Similarly^ by no stretch of language the contention that a house in 

the abadi must be deemed to be an appendage of agricultural land when 

the house and the agricultural land are in the possession of a tenant, be 

entertained and the bouse in the village be held to be included in the term 
“land/’2^ 


“Includes the sites of buildings and other structures on such land’’ 
meaning and scope. 

or O'- let for agricultural purposes 

subservient to agriculture or for pasture Of course 
construction or building on such land will also be bf use for pastoraT" ; 

pur^se or for some purpose indirectly connected with agricul- 
ture, otherwise it will not fall within the definition of “land”. We common- 
ly come across feoclia kothas and ordinary huts of straw built on land out¬ 
side the villages and even outside the town, used for 
ying caittle m the case of emergencv or for stock¬ 
ing bhusa or even for the residence of the tenants who cultivate that land 
Those huts and kacha kothas will certainly be included in the difinition of 
land , as those are connected with agricultural purposes. But if there 
is a bungalow bu:lt on that land which is used as a place of residence by 

the landlord or as a resort on certain occasions, that will not be included 
Within this ternv. 


The following extract from Sultan Ali Shah and others vs. Kadir 
Baksh and others^* is worth perusal— 

"Section 4 of the Tenancy Act does not make anv buildings or struc- 
tures themselves land : it merely says that the term land "includes the sites 
of buildings and structures on such land,” i.e., on land let or occupied for 
purposes subservient to agriculture. As a fact, claims to a share in a well 
or water-course do generally include a claim to the site, and are thus claims 
for- or relating to land as defined by Section 4 . But it appears to me 
quite easy to conceive claims to the structure alone which have no reference 
to the site,—for instance claims may be made to the woodwork of the 
well or a? jhalars on the water-course, or to the bricks with which the well 

or an aqueduct is constructed, although no claim whatever is made to the 

land. 

And if the structure itself is thus separable from the land, it appears 
to me that the water flowing over, or standing in the land, whether or 
not a masonry structure intervenes between it and the land is equally 
separable. That it is physically separable is beyond doubt, and the right to 
the water is also, in my opinion separable, although the site of the water¬ 
course or well may as already explained, be land; yet other persons may 
have a right to take the water for various purposes, and the right may rest 
on various foundations. A man may by paying an annual sum obtain from 
the owner of an irrigation canal the right to place in it a wheel which 
will thus work by water-power machinery, he may acquire either by express 
agreement, or by way of easement, a right to take for domestic purposes 
water from a well the site of which is land within the meaning oip Section 4 . 

I think it imjpossible to suppose that the Legislature ever intended that 
suits to enforce these rights should be considered land-suits. Nor do I think 

that they are so on a proper construction of the Tenancy and the Punjab 
Courts Acts.” ' 


23. A.L.R. 1932 Lah. 460. 

24. 1 P. R. 1892 (F. B.), page 3. 
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Whereas the fields planted with tea-bushes are undoubtedly fields used 
for agriculture purposes, a tea factory merely dealing with the product of 
agriculture is not directlv subservient to agriculture. The buildings 
inhabited by the workers on tea fields (like buildings in which agricultural 
cattle or implements or stores are sheltered would be directly subservient 
to agriculture but not the factory buildings. 

Similarly, the area constituting a stretch of natural forest land, the 
wood from which is used for factory purposes, is not agricultural land.^* 

Whether regard to the character and use of the land should be paid at 
the time of the suit or when the cause of action arose. 

It has been a contested point wiicther regard to the character and 
use of the land sliould be paid at the time of the suit or when the cause of 
act’on arises. Suppose A sells his agricultural land to B who erects a 
residential building on it. C brings a suit against B with respect to that 
land, say for pre-emption or dispossession or tlie like, and the question 
arises whether the subject-matter is “land” or not. if we look to the time 
of sale it is undoubtedly “land,” but if we look to the time when the suit is 
instituted, it is clearly not “land.” 

In Hayat v. Sant Ram-' it was held that in iletermining whether 
“land” the subject-matter of a suit fell withhi tlvs definition or not, the 
lime to be looked at was the time when the suit was instituted. But 
this rul’iig was disapproved in MmiXisi v. Mayaruni'-^ and it was laid 
down that llie true principle was to have regard to the character and Use 
of the land at the time immediately before the cause of action hail arisen, 
the use to which tlie defendant nvght have devoted the land a'Ter the 
cause of action had arisen being immaterial. I he argument put forth 
was that the (|iicstion could not he arhitrarilv dec’iied according to the 
nature of the defendant’s own wrongful act, whicJi afi'orded the cause of 
action against him. Again in Bhaf^uuin Sin^h v. h^arain Shigh^'* it was 
remarked that in the above case the converse case was not before the 
Judges and they were led to ilecide hv the idea that a do'endant should 
not he permitted by any action of his to deprive plaintiff o!* a right of 
appeal. It was eonsequenlly laid down that if the subject-matter of the 
suit was “land” at the time of the suit^ it must be held to be a land suit. 
Wiafritmn Shifrh v. Xarain Sinf:h was approved and followed in TL IL 
Ihe Maharaja of Jaipur v. Mufhra Dass.^'^ In Seth Karori Mai v. 
JVasawa^^ again it was laid down that what had to be considered was 
the chaiacter and use of the property at the time immediaely before the 
cause of action arose and that the nature of the suit would not be affected 
by the act of the defendants which gave the plabitiff his cause of action. 
In this case, however, from the plaint itself it was clear that the subject- 
matter of the suit was not “land” even at the time of su’t. 

Unfortunately Bhnfrivan Sinf^h v. Narnin Sinfrh was not noted or com¬ 
mented upon m Seth Karori Mai v. and the point is still open 

25. Kiijii Ma! and others r. Salijr Hain = I. L. p. 5 Lnii. (p_ C.1=A 
P. C. T. =79 I. r. 946; Sec also 91 P. p. 1919 

26. 

222 ( 2 ). 

27. 


I. B. 1924 


Kaju Alai and others r. Salig Th.in=91 P.B. 1919 = 52 I.C. 563 = 1919 luxh. 


20 P. R. 1894. 


28, 31 P. R. 1901 = 1 P. R. R. 1901 Supp. 


29. 

30. 

31. 


121 P. L. R. 19C8 Snpp, = 129 P. W. R. 1908 . 

78 P. W. R. 1910- 38 P. R, R. 1910 Snnp.=6 1. C. 1006 
A I. R. 1923 Rah. 462 (1) -=83 T, C. 171. 
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to discussion. 



land suits, form a very important class, 

right of pre-emption°‘ U waT‘held 1n"a‘ru7in^-‘^haU.? iT 

not be arbitrarily decided according ,o the naturrof F °V 

wrongful act seerus to be very plausible LcFconvinli ^nl rt^UeF 7 

therefore, seems clear that so far as the Teivincv Arf :c 5 matter. It, 

the^character and use of the land should be paid when the^caui of^^idu 

Whether “ trees” included in the definition of “land”. See Appendix 

“Land” as defined in the Punjab Alienation of Land Act looo ba. . 

wider scope than “land” as defined in the Punjab Tenancy -Vet 188-7 

the Punjab Alienation of Land Act, 1900 , the expression ”lnnrl’> 

which i. CO, occupied as the si,, oi a’„y iuSdir/ "a ”wu o" uiirr‘u^i 

o«up,ed or 1.1 (or africuilur.l purpose, „r ,f„r purpose, suSvien, ,o 
agriculture or for pasture, and includes— suoscrvient to 

(a) the sites of buildings and other structures on such land • 

(b) a share in the profits of an estate or holding; 

(c) any dues or any fixed percentage of the land-revenue payable by an 

inferior landowner to a superior landowner; 

{d) a right to receive rent; 

(e) any right to water 'enjoyed by the owner or occupier of land as 
Such; and ^ 

(/) any right of occupancy. 

featnT 7 '*''® ‘mportant and form the distinguishing 

“IW” “"der the definition of 

land as understood in the Punjab Alienation of Land Act, 1900 , but for 

the purposes of the Punjab Tenancy Act, , 887 , “land” is a concr’ete solid 
defiU^M ^ surface utilized for the objects enumerated in the above 


“ Land suit” under the Punjab Courts Act, 1918. 

According to section 3 ( 2 ) of the Punjab Courts Act, 1918 , “land-suit” 
means a suit relating to land as defined in section 4 (i) of the Punjab Tenancy 
Act, 1887 , o-r to any right or interest in such land. The words in italics 
here also are important, as in the case of the definition of “land” under the 
l^unjab Alienation of Land Act, 1900 . 


32. 26 P. R. 1912=23 P. L. R. 1912=13 L C. 167 = 21 P. W. R. 1912. 

33. 31 P. R. 1901 = 1 P. L. R. 1901 Supp. 
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(2) “ pa}', ” with its grammatical variations and cognate 
expressions, includes, when used with reference to rent 
“ deliver ” and “ render, ” with their grammatical variations 

and cognate expressions: 

(3) “ rent ” means whatever is payable to a landlord in 
money, kind or service by a tenant on account of the use or 
occupation of land held by him. 

I'he kinds of rent wbicli are commonly met with are :— 

{(i) Baiai retifs —a definite share of the crop. 

(h) Zahti roifs —cash rents for particular crops which cannot conve¬ 
niently be divided, at fixed rates per kaual or bigha. 

(c) Nakili refits —Cash rents paid on land irrespective of the crop 
grown upon it. 

(J) Chakota rents —lump grain rents or rents consisting of a fixed 
amount of grain in the spring, and a fixed amount of money in 
the autumn harvest. 

Note —“Chakota” is also used to denote a lump cash rent paid on a 
holding. 

I'he crops [“or which money rates are usually taken arc sugarcane, 
cotton, opium, tobacco, veg^etables and churi. 

Payable to a landlord. 

.A sum of money agreed to be paid to a third person on behalf of the 
landlord is rent.’’''^ 

Money due for the use of a nioga^ or masonry out-let is rent.®® 

But a share of the produce of land payable by custom by the tenant of 
an in.crior proprietor to the superior proprietor, for the use of water 
from a canal owned bv the latter is not ‘rent’.®® 

Payable in kind or service. 

, niangoes to be supplied yearly for the use of land is 

f ^ 11 4 


Lands ordinarily known as wiuifi haq ul khidmat granted for the per¬ 
formance of some stipulated service) are not really rent free, as tJie service 

ffefinTioli ^ zamindar) is ‘rent’ witliin the meaning of this 

But religious grants which involve more or less the performance of 

ceremony do not fall under the .head of khidmaii 
grants, and the perormance of a religions rite or ceremony in connection 
With a religious grant is not sucii service.®® 

of the Jama. 

haudi as hila lagan hamija khuhnar sometimes met with is 
wrong. It should be only 'hanvaz hhidtnaV as ‘service* is ‘rent*. 


34. 

35. 

36. 

37. 

38. 

39. 


tT p. 3; I.L.B, 27 Cal. 67 (P.B,) 

Iho Alaliaiaja of Kashmir r. Fateh Din = 164 P. R. 1888 

Shajawal and others r. Ghulani Kadiv Khan = 103 P. R. 1887 
XI C. W. R. page 7. 

L. R. I. R. and R. P. 118, 

I. L. K. VII All. p. 191; 1884 A. W. N, 331 
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History of rent in the Punjab. 

The chief fact in con.icction with the history ol rent in the Punjab is 

that It owes its origin mainly to fiscal arrangements, and not directly to 
economic causes.* I his is obvious in the case of the rents consisting- of the 
land revenue and cesses with or without a small additional payment on 
account of malikana, which are still commonly paid by tenants-at-will in 
some parts of the country. But it is equally true of batai and zahti rents. 
Ihe former represent the share of the produce which native governments 
claimed under the name of ttiahsid ov hahimi ]iissa the ruler’s portion). 
When the British Government commuted this into a cash revenue demand 
the landlords continued to take it under the old names and at the old rales 
from the tenants, and the rates have often remained unchanged to the pre¬ 
sent day. The small grain fee which the proprietors sometimes realized in 
the days of Sikh rule is even now very frequently set aside as a separate 
Item when the crops are divided. In this case too the former names are 
used and the traditional fraction is commonly taken. Zahti rents are still 
paid in many places for the crops for which the Sikhs took cash payments. 
Chakota rents, rents consisting- of a fixed amount of g-rain in the spring- 
and a. fixed amount of cash in the autumn harvests have a similar history.! 
Even fixed cash rents often orig^inated in the revenue arrang-ements, but 
they are more susceptible of re-adjustment on an economic basis than other 
kinds of rent. (Setthment Manual, para. 206 ). 


See also notes under section 5 (t) (a) of the Act. 

(4) “ arrear of rent ” means rent which remains unpaid 
after the date on which it becomes payable: 

(5) “ tenant ’’ means a person who holds land under 
another person, and is, or but for a special contract would be, 
liable to pay rent for that land to that other person; but it does 
not include— 


(^/) 

(b) 

(c) 




an inferior land-owner, or 
a mortgagee of the rights of a land-owner, or 
a person to whom a holding has been let in farm 
under the Punjab Land Revenue Act, 1887, for 
the recovery of an arrear of land revenue or of 
a sum recoverable as such an arrear, or 
a person who takes from the ICrown a lease 
of unoccupied land for the purpose of 
sub-letting it: 


Scope of the term.—Conditions for the existence of tenancy. 

According to the above definition a person is a ‘tenant’ when he fulfils 
the following two conditions, viz. (i) he holds land under another person, 
and ( 2 ) is, or but for a special contract would be liable to pay rent for that 
land to that other person. The meaning which implies possession and 

•Some interesting observations on rent in India will be found in the Vlth Chapter 
of Maine's “Village Communities in the East and West*’. 

fSee Mr. Prinsep’s Settlement Report of Sialkot paragraph 242. 
jThe word “Crown has been substituted for “Government’' by the Government of 
India (Adaptation of Indian Taws) Ordler, 1937. 
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liability to pay rent must be attached to the word “tenant*’ where it occurs 
in the Act unless the contrary is clearly indicated, as is the case in Ss. 50 
and 77 ( 3 ) 

d he relation of landlord and tenant is a legal relation between two 
persons in respect of land, as defined in the Punjab Tenancy Act, and it may, 
under that Act, have its origin either in contract (including grant) or inde¬ 
pendently of contract, that is, by operation o? law, as in the case of some 
occupancy tenants. 'J'he above definition indicates what is necessary to 
the complete establishment of this legal relation in regard to particular land, 
and the event by which the relation is rendered complete. 

Persons mentioned in clauses (u) to (d) above are definitely excluded as 
falling under the definition of ‘tenant’ wi-thin the meaning of this Act. 


Meaning of ‘holding under another person.' 

'i'o establish the complete relation of landlord and tenant between two 
persons in respect of land within the meaning of the Tenanry Act, it is 
essential that two things shall concur, viz., (i) a right to enter upon and 
possess the land, and ( 2 ) an entry into possession. Upon entry and not 
before the person having the right becomes a “tenant” and “holds” the land 
under the person called the landlord.The test, under the Tenancy Act, 
whether a person has or has not become a tenant (with or without a right 
of occupancy) is whether such person having the right to enter upon and 
possess particular land, has or has not entered into possesssion, in pursu¬ 
ance of that right. \C such person has entered, he is a tenant. If such person 
has not entered, he is not a tenant.*^ 

'lake the case of a contract between A to let, and B to take, particular 
bnd for cultivation upon a specified rent, for a fixed term, from a specified 
aiture date, in wfyeh A promises B (expressly or by implication) to give, and 
B similarly promises A to take, possession of the land, the subject of the 
contract. Here it is unquestionable that the relation of promisor and pro¬ 
misee exists from the moment the agreement is made between A and B, but 
imt.l and unless the promises to deliver and to take possession are executed, 
B has a right to hold the land under A, but does not actually hold it. The 
legal relation of landlord and tenant is incJioale, but not complete. If, again, 
before tne cla e arr.ves, A makes witl, C (C being ignorant of the prior con¬ 
tract), a s.milar contract regarding the same land and Jorthwith delivers 
^ssession to C and thus fenders it impossible for A to deliver possession 

not^hoM 'r A but does 

bnknt R ® ^ ^ ‘ against A and does 

I!® ' W,. i2 (F.I1.I p, 4se.9 

41. S™ « ... ,, ^ ^ ^ 

43. Ibid. 

44. Ibid, pages 235, 236. 

45. Ibid, page 235. 
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session of land witnout the right to possess It does not ‘hold’ the land and is 
not a ‘tenant’ within this definition/® 

Thus a reversioner claiming to succeed to the right of occupancy on 
the death of an heirlcss occupancy tenant does not become a ‘tenant’ until 
he has occupied the land and a trespasser though in possession is not a tenant 
because he has no right to enter upon and posssess the land. 

The entry into possession by the successor-in-interest of a deceased 
tenant constitutes him a tenant, his position before entry being identical 
with that of a person who by contract has a right to enter on and possess 
land under another person, but has not yet entered.The possession of a 
deceased tenant cannot be deemed to continue for the benefit of his succes¬ 
sor-in-interest. 

A person in adverse possession of land which was made over to another 
in partition to which the former was no partv cannot be ejected as a tenant/* 

Entry into possession. 

What constitutes entry into possess’on? Entry into possession merely 
means commencing possession. I'he modes of commencement of possession 
vary according to circumstances, while possession of land is a topic of the 
general law relating to 'mmoveable property and not one peculiar to the 
relation of landlord and tenant.'*® 

A tenant may sometimes arrange to get the land cultivated through his 
sub-tenants, and :n this case the possession will be of the tenant.^® The pur¬ 
pose for which the relation of landlord and tenant exists in most, if not in all 
cases is, that the person called the tenant may have the beneficial enjoyment 
of the land, and the person called the landlord may receive from the tenant 
something in return for that enjoyment : and to the beneficial enjoyment of 
the land, occupation, whether by the tenant himself or some other person 
on his behalf, is essential.' 

Continuity of status as tenant—effect of dispossession—whether tenan¬ 
cy ceases. 

When once a person enters into possession as a tenant, he is presumed 
to continue in the same character, and in the absence of any agreement be¬ 
tween the tenant and the landlord, or of soipe unequivocal act of acquiescence 
on the part of Jhe latter in any adverse title asserted by the former, to be 
clothed with the same incidents of tenure as previously existed. It is not 
open to .the tenant by any unilateral act on his part to alter the character 
otf his original title as tenant, in oposition to the well-known rule of law 
nemo sibi causam possessionis mntare potest.^ 

When the tenant has once taken possession of the land, mere loss of the 
possession does not necessarily deprive him of the legal character of tenant- 
Acts may be done in disturbance of a legal relation without putting an end 
to it. It is clear from section 50 , that where the relation of landlord and ’ 
tenant has come into existence, the wrongful dispossession of the tenant, 1 
which imports a previous possession by him, does not put an end to the rela- , 

46. Cheta v. Baija and othei's=I. L. R. 9 Tah. 38=1927 Lah. 452 (F.B.) =105 

I.C. 607. 

47. Nabi Baksh v. Ganesh=43 P. R. 1904=28 P. L. R. 1904 Supp. 

48. Mohan Singh and othei's 1?. Nai-ain Singh and others = 199 P. L. R. 1915. 

49. 44 P. R. 1891 (F. B.), page 237. 

60. See Shiam Singh v. Khushia and others=22 P. R. 1876; See also 20 P. R. 1871, 

1. 44 P. R 1891 (F. B.), page 234. 

2. Tulsi Ram and others v, Jhandu and others=186 P. R. 1888. 
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tion. I'his section gives him a suit for recovery of possession and section 
77 ( 3 ^ (ir)» ‘IS well as section 50 , expr^essly speak of such a suit as a suit by 
a tenant. Both sections are wide enough to include the case of a tenant 
dispossessed by his landlord or by a stranger. Therefore a person may 
“hoUr’ land within the meaning of the Act under another person notwith¬ 
standing that he has been wrongfully dispossessed of the land.^ 

•A wrongful relinquishment of possession by the tenant does not of 
itself put an end to the relation of landlord and tenant^ but only affords 
ground ‘for the landlord putting an end to the relation and resuming pos¬ 
session. 

I he decision in 44 P.R. 1891 (F.B.), however, expressly left open the 
question, how far continuance of possession was necessary to continuance 
of tiic relation, and whether every loss of possession put an end to it. It was 
in fact remarked by Plowtlen J .—"1 would only add that, on this reference, 
no question arises as to how the relation of landlord and tenant once estab¬ 
lished, is terminated.*’'’ I'he question again came up before a Full Bench 
of this Court in Kesar Singh and Vir Singh v. Nihal Singh^ and the follow¬ 
ing observat'ons made— 

It is clear that if or one purpose of the Act, wrongful dispossession does 
not put an end to the relation ipso facto. A person wrongfully dispossess¬ 
ed is described as a tenant, even after the dispossession, in Section 50 , and 
again in Section 77 (g) in describing the suit ne may bring. 

1 am inclined to think that it is only for the purposes of this suit that 
the dispossessed tenant is regarded by the Act as continuing to hold the 
hmd of his tenancy after dispossession. He does not in fact hold the land 
after he has been dispossessedi ihougn he has the right to hold it. His 
right to hold not being destroyed seems to be deemed by the Legislature 
sufhcient to entitle him to maintain an action as a tenant during the period 
prescribed (one year after such dispossession). But for these provisions, I 
think that the Courts would have been justified in laying down a general 
rule that a dispossessed tenant is no longer a tenant, because of his having 
ceased to hold the land Mi fact, whatever his right might be. 

J o a rule, tliat a tenant on beiiijj dispossessed ceases to be a tenant 
the Courts must, following- tbe Legislature, make the exception made in 
Section 50 . If we look at the converse case namely, when a tenant wrong¬ 
fully re inquishes his land, without notice, we find that he is not described 
in the Act as a tenant after such relinquishment. He is liable under Section 
3 (:> ( 3 ) or rent, under prescribed conditions and he is liable, to be sued for 

arrears of rent m a Revenue Court under Section 77 («). but the word tenant 
IS excluded in that clause. ' 

“Ordinarily then, a tenant is a person who has a right to hold, and 

Iff! ’ ' r in Section 30 is a tenant only bv an 

ex eptoiuil use of the term tenant, and only, as it seems to me, during the 

nfrlT f"*' bringing this special suit granted to him by Section 50 , 

and for the purpose exercising th’s right to sue. ' ^ 

Possession more than a' 
>ear after he las been dispossessed of his tenancy (al! allowances being 

made for m-nonty and other disabilities), it seems ion.c that the suh can n! 


3. 

4. 

5. 

6 . 


44 P. r?. 1891 (F. B.). page 235 

44 P. B. 1891 (F. B.). page 257. 
Iliid, p. 240. 

45 P. B,. 1891 (F. B.) 
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longer be described as one between tenant and landlord. It is a suit bv a 
person claiming to be an occupancy tenant against the person who was 
formerly his landlord for possess'on of land, of which he will again become 
the tenant under the landlord, if he succeed in his suit and enter into pos¬ 
session. 


“The previous Full Bench Ruling (44 P.R. 1891 ) has decided that, to 
establish the complete relation of landlord and tenant between two persons 
in respect of land within the meaning of the Tenancy Act, there must be 
not only a right to enter upon and hold the land, but also an actual entry 
into possession. 


It would seem to follow logically from the above proposi¬ 
tion that continuance of possession would be essential for the maintenance 
of the relationship between the parties, and if this be so, the dispossession of 
the tenant would ordinarily, and in the absence of any indication to the 
contrary in the Tenancy Act itself, sever this relationship. But we find that 
Section 50 and Section 77 (g) of the Act are directly opposed to the theory 
that a dispossession of the tenant ipso facto terminates the relationship, and 
effect must therefore be given to the intention of the Legislature os evinced 
by the above provisions." 'I'hus, according to this rul’ng, a tenant who has 
been dispossessed wrongfully can, for the period of one year from the date 
of his dispossession, claim to be st'll regarded as a tenant quoad his land¬ 
lord, and if he allows the period of one year to elapse without making any 
claim he must be taken to have relinquished his right to be still regarded 
as a tenant. 


Both these Full Bench rulings were followed in Kharku and others v. 
Dittu and others^ In which it was held that a tenant ejected from the land 
in suit bv order of a Revenue Court under clause ( 6 ) of Section 45’ Punjab 
Tenancy Act, 1887 , ceases to be ‘tenant*. Similar view was endorsed in 
Imam Din and another v. 'Ferose Khan and others.^ 

The question has been again finally considered in a Full Bench ruling 
reported as Cheta v. Baija and others.^ 

The following extract from that judgment explains the whole matter— 

“ Sections 42 (h), 43 and 45 prescribe the procedure to be adopted 
for the ejectment of a tenant, i.e., a person in possession of land with the 
right to possess it and it will be seen that the notice of ejectment is issued 
through or by a Revenue Officer. On being served with the prescribed notice 
the person or tenant in possession may, while still in possession, obtain an 
adjudication as to his right to possess by bringing a suit within two n^o^ths, 
S. 4 C ( 6 ), or he may wait till he has been put out of possess-on by the 
Revenue Officer and then have this right to possess (and to possession) de¬ 
termined by bringing a suit within one year (S. 50 ). 

Whichever course he elects to adopt, the suit must be heard and de¬ 
termined by a Revenue Court, and by a Revenue Court alone and m each 
■cLe the person bringing the suit would be a “tenant” w.thm the meanmg 
of the above definition, for though, in a case falling w.thm the P^.^view of 

S s. he wo„W .>1 . in'".:d Srio" t 

h"f ih. o.he, e=.en,i,l ha. been .di«dica,ed upon 

by a Revenue Court. ^____ 

7. 70 P. K. 1893. 

g. A. L R. 19^ Lah, 452 (F. B.)=19 bah. 38=105 I. C. 507.- 
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It has been contended, however, that when a notice under S. 42 (b) and 
47 has been served if a suit is brought as provided by S. 45 ( 6 ) and the 
‘‘right to possess” determined against the recipient of the notice and eject¬ 
ment decreed by the Revenue Court as soon as the decree is executed and the 
person in possession ejected he ceases to be a “tenant” with'.n the definition 
.As soon as a person's “right to possess” as a tenant has-been de¬ 
cided against him by a Revenue Court he ceases to be a “tenant”. Simi¬ 
larly, when he has instituted a suit under Section 50 and that has been 
decided against him his right to possess has been adjudicated upon and he 
ceases to be a tenant {ibid}. See also Partuau v. LhassiP\ Han Shankar and 
another v. Nazir Khan and others^^ and commentary under Sections 50 and 
77 ( 3 ) is) Som'e interesting observations will also be found in 

Akbar Hnssain v. Karani Dad^^ and Mohindar Singh v. Allah DittaA^ 


What is the position when an occupancy tenant has transferred his 
right in contravention of the provisions of Chapter V of the Act and the 
landlord gets the transfer declared void and gets possession from the alienee? 
Is the alienor still the tenant of the landlord? It has been held that he is not 
a tenant because he has neither possession, nor can be said to hold under 

the landlord in any way.‘* 

Certain land was mortgaged to plaintilf by defendant for four years with 
possession, but defendant remained in occupation as a tenant under a lease 
for a year, and held over for three years more, after which plaintiff sued him 
for the mortgage money and rent in the ordinary Civil Court. It was even¬ 
tually decided in this case that the claim for rent was wrongly joined and 
should have been excluded as not cognizable by the Court. The present suit 
for rent was accordingly instituted in the Small Cause Court. Held that the 
suit was not cognizable by the Small Cause Court, tlie land in su*.t of which 
the plaintiff claimed ^rom the defendant a specified sum for the use and 
occupation thereof being admittedly revenue paying land, and the defendant 
still a tenant for the period.“ 


Condition relating to payment of rent. 

According to the above definition it is not necessary in, order to consti¬ 
tute or maintain a tenancy that rent should actually be paid. It is sufficient 
that the tenant is liable to pay rent, though he may not pay it, or is exempt¬ 
ed from payment under some contract made with his landlord.'* 

Non-payment of rent—whether it amounts to adverse possession. 

The law assumes that a tenancy agricultural land once entered upon 
continues until determined by efflux of time, or by mutual consent or in one 
of the ways provided for by statutorv enactment, but mere non-payment of 

rent does not of itself determine the tenancy.” 

# 


10. 49 P. R. 1919= A.TR. 1919 Lah. 297 (2) =51 I.C. 443. 

11. A.I.R. 1927 Lah. 35=98 I.C. 875. 

12. 90 P. K. 1918 = 48 I.C. 8 (K.R.) = A.l.H. 1919 Uh. 475 (2). 

13. A.I.R. 1924 Lah. 539. 

14. Ram Kaur and others r. Khiishal Singh and anoVhei'=A. I. R. 1930 Lah. 934, 

1 P. R. 1911 (R€v.) followed. 

15. Rattan Chand e. ITmar Din = 86 P.R. 1887; 158 P.R. 1884 dist. 

16. See I.L.R. IX Cal., page 808. 

17. Des Raj r. Jaima! Singh and othors= A.I.R. 1920 Uh. 217 = 57 I.C. 269; Rali» 
and others r. Bodh Raj etc. = A.I.R. 1928 Lah. 937; See also I.L.R. XVIII All. 290; 16 
I.C. 365; 40 Cal. 173. 
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The relationship of landlord and tenant is not necessarily determined by 
the mere non-payment of the dues, nor even by a mere repudiation of the 
title of the landlord, unless this 's done under circumstances which show 
that the landlord acquiesced in the act of repudiation.^® 

The possession of a tenant does not become adverse by the mere fact 
of his repudiating the tenancy unless his repudiation is accepted by the 
landlordA^ 


When the relationship of landlord and tenant is established the mere 
non-payment of rent by the tenant is not sufficient to destroy the landlord's 
title. The tenant must have done something more to deny the landlord’s 
title than mere non-payment of rent in order to constitute adverse posses¬ 
sion.^® 


In 1922 a suit was instituted for recovery of rent in the Revenue Courts 
by the respondents against the appellants and the existence of relationship 
of landlord and tenant was denied by the appellants and finally the syit was 
dismissed. A suit for possession was brought by the respondents within 12 
years after that date of the suit, in i 933 * contended that as the 

claim for rent in the suit brought in the Revenue Courts in 1922 \vas in res¬ 
pect of the years 1919 to 1922 and as that suit was dismissed, it must be 
held that the possession of the tenants became adverse to the landlords in 
1919 and in the alternative that the finding of the Revenue Court must be 
deemed to be that in 1919 the relationship of landlord and tenant did not 
exist and the suit having been brought in 1933 the appellant s possession 
must be deemed to be adverse and for more than 12 years against the res¬ 
pondents. Held, that the possession was permissive as tenant withm 12 
years from the date of the institution of the suit. The mere non-payment ot 
rent does not cause cessation of the relationship of landlord and tenant or 
convert the possession of the tenant into adverse possession. 


Note.—It may be noted that most of the ruhngs cited above relate to 
houses and ‘land’ not falling within the above definition and are 
based on general principles relating to landlords and tenants. 
But these are applicable to tenancy of ‘land with-n the meaning 
of the Tenancy Act, and in fact have been held applicable m some 

of the rulings, as pointed out above. 


Co-sharers. . 

rru • ro-sharer is the possession of the other co-shar* 

The possession of one c^sjarer ^ is permis- 

ers. un ess a clear ° into adverse possession, unless 

sive at Its inception cannot oe convuLcu u-vf- thp effect 


18. Tota- V. Sakatia=l8 P. R- 1888. a tp 

19. Mohammad Hassan v. Sobara and 

20. Mohammad and others v. Makhu = 1933 P.L.K. 
0 . Baldov Singh=97 P. R. 1915=1916 Lah. 353 - 32 I. 


1924 Lah. 389 = 71 I.C. 805. 
1018: See also Umar Baksh 
C. 35 = 193 P. W. R. 1915; =* 


100 I. C. 73 and 1927 Lah. 759. 

21. Girdhari Ram and others r. Qasim and 
38 P.L.R. 804; See also I.L.R. H Rah- 410=31 


others = A.I.R. 

P.L.R. 243. 


1936 Lah. 461= (1936) 
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continuance of payment of rent is not by itself sufficient to determine the 
tenancy and rise to adverse possession." 

W'liere some of the proprietors in the village take possession of a part 
of the shamilat-ilch no question of adverse possession arises and they cannot 
be ejected until partition, and even then only if they are found to be in pos¬ 
session of a large share in the shaniilat than they are entitled to. 

WTnerc a co-sharer in possession of joint property has by an o\^rt act 
shown to his co-sliarers that he would iiold adversely to them, his posses^sion 
does not cease to be adverse merely because subsequently the names of his 
co-sharers were entered in the Revenue Records as co-sharers. 1 itle to the 
waste land will go with title to the cultivated area.^‘ 


Interpretation of entries in records-of-rights— bilu lagan baxvajha tassa- 
war vialkiyat khud or kabza uinkhaljana ’ or lagan bashara inalikan 
bawajah tassawar rahn ' —if it amounts to adverse possession. 

It is the practice of Revenue authorities in this Province to record a 
person, who is in possession of land without any ostensible title thereto, in 
the column of cultivat'on describing him as a tenant-at-will, and sometimes 
remark is added mentioning the grounds on which tlie person in possession 
claims to be in possession. I hc corresponding entry in the column of rent 
more often is *bila lagan bauhija tassaxvar nuilkiyat khud* or *bi/a /agan 
hawaja kabza Unuklialfana', or ‘bila lagan bawaja banna shikni* or 'hi7a 
lagati bawaja jabra)i kabza’ or the like. 1 he question arises whether such an 
entry amounts to adverse possession. 


On the face of it tlie two entries in the column of cultivation and in 
the column of rent are inconsistent. No presumption of tenancy therefore 
necessarily arises in such cases. And from the mere fact that sucli a person 
is recorded as a tenant-at-will in the column of cultivation it cannot be pre¬ 
sumed that he holds the land as tenant.-^ 


It is commonly assumed that column 5 of the janiahandi is a column 
^»iving the tenant, it does not, however, in its hctiding profess to be this; it 
professes to be the column giving the cultivation. 


The person entered therein is by no means always a tenant. It is 
obv:ous that when the entry is simply khnd kasht it is not an entry of 
tenancy. Again, when the entry is khud kasht hissadar, the meaning is 
that one of several co-sharers is in cultivating possession, who however is 
not a tenant. Finally, there is a third class of persons entered in this 
column because they are actually in possession who are neither owners 
nor tenants but trespassers or persons otherwise in adverse possession. 
When an entry of this kind exists the fact that it is an entry' which is in¬ 
determinate in its effect deprives it of presumptive value and makes it ne¬ 
cessary to go back behind the entry to find out what the situation actually is. 
Certainly in such a case the relation of landlord and tenant does not exist.** 


22. Amru r. Sant« and othors = A. l. H. 1935 Lnh. 441; See also Jagdeo Nnrain 
and others r. Baldeo Singh and others^A.ITT 1922 P.C. 272. 

23. Tulsi Ram and another r. Ram Mehr and others = (1936) 38 P.L.R. 200. 

24. Mohammad Hassau r, Sobara and others:=r A. I. R. 1924 Lab 389=71 I. C. 805; 
22 I. C. 805 ref; 29 1. C. 348 dist. 

25. See Oiruhari Ram and others r. Qadm and ot hers = (1936) 38 P.L.R. 304 md 
Ranhir Singh r. Tolina Singh ^A932 L.L.T. 141. 

26. Ranbir Singh v. Lelma Singh = 41 P. R. 1932=1932 L. L. T. 141 . 
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Where one Lehna Smgh respondent inortgagcd certain land on behalf 
1 son to one Ranbir Singh and subsequently succeeded to the 

land as the heir o. his son, and in the civil court the alienation was found 
to be invalid and illegal, and a nuitation was effected in which Ranbir Sineh 
was described as ghair clakhilkar in column 5 while in rent column the entry 
was lagan bashara malikan baivaja iassawar rahan it was held that Ranbir 
Singh was never a tenant and could not have been made one by this order 
and that from the moment the decree was passed he became simply a tres¬ 
passer and, therefore, the relation of landlord and tenant did not apply. 

In 1865 the land in dispute was shown in the revenue records as owned 

and cultivated by Mana Singh, the grand-father of the defendant. In 1891 _ 

92 Jagat Singh, father of the defendant was shown as owner while in the 
column of cultivating occupancy tlie name of Rattan Singh, the predecessor- 
m-interest of the plaintiffs, appeared as tenant. In tne rent column the 

tenant was shown as only paying land revenue and cesses. In 1911 _ 12 in 

the Record of Rights prepared at the settlement Sohawa Singh defendant 
was shown as owner and Amar Singh son of Rattan Singh in the column of 
cultivating occupancy. In the rent column the entry was "no rent because 

of assertion of ownership". In the subsequent jamabandis for 1916 _ 17 , 

1920 —21 and 1924—25 similar entries appeared, Amar Singh and other sons 
of Rattan Singh being shown as in possession of the land either personally 
or through sub-tentnts. In Nov. 1923 , Sohawa Singh issued notices of 
ejectment; these were contested and the Revenue Courts eventually held 
that they were tenants liable to ejectment. The plaintiffs brought a suit 
claiming to have become owners by adverse possession. It; was held by 
Currie J.—"In my judgment therefore in the present case the mere assertion 
in 1911—12 by Amar Singh of the claim to ownership as embod'ed in the 
Revenue Records, would not of itself alone suffice to afford a starting point 
for adverse possession". It was held by Bhide J_"In view of the provi¬ 

sions of S. 36 , Punjab Tenancy Act, it seems clear that the mere assertion 
of an adverse title by a tenant of the above description cannot put an end to 
the tenancy and the tenancy must be held to subsist. There is further ample 
authority for the proposition, that so long as a tenancy subsists, the tenant's 
assertion of an adverse title cannot make the statute of limitation run 

against the landlord.But the assertion of an adverse title would, in 

my opinion, terminate the tenancy at the end of the agricultural year during 
which it was made for it must at any rate be looked upon as a notice to the 
landlord that the tenant no longer intends to hold the land under him. The 
possession of the tenant, who asserts an adverse title can therefore in such 

a case become adverse after the close of the agricultural year.In the 

above discussion I have assumed that the entry in the Record-of-Rights to 
the effect that the tenant claimed an adverse title was sufficient proof of that 
fact and also of notice of such a claim to the landlord. It is true that the 
Punjab Land Revenue Act or the rules thereunder do not require any reason 
for non-payment of rent or adverse title set up by the tenants to be recorded 
in the Record-of-Rights. But though the presumption under S. 44 , Punjab 
Land Revenue Act may not, strictly speaking, apply to such an entry, there 
is no good reason why an entry of this kind in a public record made by a 
public servant in the discharge of his official duties should not be held to be 
relevant under S, 35 Evidence Act. The Record-of-Rights is publicly attested 
in the presence of the people of the village and this fact should, I think, be 
sufficient to raise a presumpt:on that the landlord had notice of the adverse 
claim at the date of such attestation. If for any special reasons the land- 


27. Ibid. 
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he?n neS broken, prcsumablv meaning: that the appellants were in pos- 
Ss^on a' tenants paying the same amount as rent as land revenue assessed 

,b. ,a„d 4” 

rccordcrwa'^s that the amount was the same as the land JJ' 

respect of the land by the landlord to the Government -.held, the relation¬ 
ship of landlord and tenant existed between the parties. 

It is clear from the above remarks that when an entry of sort 

exists in the jamahandi and it is not rebutted by any kind of evidence it 
should be inquired into how the possession was acquired. Iif the possession 
was acquired as a tenant it will be held to continue as a tenant un ess it 
can be proved that there was some act shown^ repudiation of the title a 
adverse possession. Each case, of course, will have to be decided on its 

own merits. 


Office of 'ala lambardar'—y/heiher he is “tenant'* under the proprietors 

Where Government, in order to endow the office of ala Jamhardar, 
has arranged with the proprietary body of the village that such officer 
shall take over part of the village common land rent free and retain p(^- 
scssion thereof dur’ng the term of settlement and the proprietary body 
has given its consent to the arrangement, the officer on taking possesion 
of such land docs thereby become the “tenant” of the proprietary body 
within the meaning oif this clause. 


Mortgagors and mortgagees—co-mortgagees —when is the relation of 
land-lord and tenant established. 


Sec commentary under Sections 14 and 77 ( 3 ) (c) of the Act, 


Muqarraridar. 


See sub-section ( 20 ) of Sect’on 4 of the Act 


28. Sohawa Singh v. Kotiav Singh = I.L.R. 13 Lah. 432 = 1932 Lah. 586= 33 P.L.R 


771. 


29. Girdhari Ram and others r. Qasim and others= (1936) 38 P.L.R. 804; S«® also 
Ghulam Mnrti'/a r, Nngina=I.LfR. 11 Lah. 4l0^c:31 P.L.R. 243. 

30. Hira Singh r. Guimukh Singh = 101 *P!R. 1901 (F.B.)=15 P.L.R. 1901; 105 

P.R. 1894 aid to P.U. 1895 overruled; 1 P.R. 1896 (Roy.) and I P.R. 1897 (Rev-) 
approved. y ^ 
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Classes of tenants* 

Tenants are usually considered to be of two kinds, occupancy tenants 
and tenants at-will. The vernacular equivalents are maunisi (also 
dakhilkar), and ghair maurusi (also ghair dakhilkar). An occupancy 

tenant has a right to hold his land so long as he pays the rent fixed 

by authority, and to pass it on to his descendants on the same 

terms. A tenant-at-will is a tenant from year to year, and his rent is 
determined by the agreement between himself and his landlord. There may 
be a tenant for a fixed term also under contract or a decree or order of 
some competent authority. The status of the occupancy tenant depends on 
law whether statute or customary, the status of tl>e tenant-at-will depends on 
contract, though certain stipulations, if included in a contract of letting, 
will be treated by the courts as invalid. A more detailed and precise classi¬ 
fication of tenants is into— 

(1) occupancy tenants whose rights are determined by the provisions 
o-f the Punjab Tenancy Act (XVI of 1887 ) ; 

( 2 ) tenants of Government lands whose tenancies have been created 
under the Colonization of Government Lands, (Punjab), Act of 1912 ; 

( 3 ) tenants for a fixed term exceeding one year under a contract 
or decree or order of a competent authority; 

( 4 ) tenants 'Srom year to year. 

But even this classification cannot be regarded as quite exhaustive. 
It does not include the mortgagor tenant whose fixity of tenure is secured 
by one of the statutory forms of mortgage allowed by the Punjab Aliena¬ 
tion of Land Act, XIII of 1900 [see Sections 6 (i) (c) and 6 ( 2 )], or some 
of the local forms of tenure. 

(6) “ landlord ” means a person under whom a tenant 
holds land, and to whom the tenant is or but for a special 
contract would be, liable to pay rent for that land. 

Having got the conception of “tenant” it is not difficult to understand 
who the “landlord” is. He is a person under whom a tenant holds it, 
and to whom the tenant is, or but for a special contract would be, liable to 
pay rent for that land. The meaning of these terms has already been 
e'xplained under sub-section ( 5 ) and need not be repeated over. The 
landlord will naturally be the person who is entitled to the possession of 
the land under the tenant, in case his possession ceases in any way, or in 
other words, the person immediately entitled to the use and occupat’on. 
Consequently, where the plaintiffs alleged that a certain land, the property 
of Mst. H. K. widow of S. was mortgaged to them with possession and 
they -had obtained dakhil kkarij, that the defendants prevented the'r 
servant from sowing the land and cultivated the land themselves, held, on 
the allegations, that the plantiffs were the landlord—as regards the defen¬ 
dants who were in possession of land occupied without the consent of the 

plaintiffs.®^ 

Landlord not necessarily the actual proprietor—mortgagee as landlord. 

“Landlord” is not necessarily the actual proprietor. Many proprietors 
are not landlords within the meaning of this definition, while many land¬ 
lords may not be proprietors. An owner o'' an eftate who cultivates himself 


31. Ghuna Mai v. Jhanda Singh=82 P.R. 1894. 
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or by Iiircd labour and lias no tunanC is a proprietor but not a landlord, 
while a miyul who collects rent from an iiiiiJcf raiyat, is a lanalord but 
not a proprietor. ''Landloial'’ tlius includes an occupancy tenant sub-letting 
his land even though to the proprietor.■‘“ 

Again, a mortgagee or a lessee in possession of the rights of a 
proprietor who has let the land to another person (whether the mortgagor 
or the lessor himself or any otJier person) staiuls in the position of a 
landlord. .\, the owner or a village, mortgagetl Italf his rights as landlords 
to one N. Later on, one (i, an oecupancy tenant, sold his occupancy 
riglits to one 'V. R. wlio purchased the wliolc proprietary rights in the 
villag-c from A. h'rom tlie date of mortg-age, bv a mutual agreement, 
JSJ took the rents paid in kind, and .\, those paid in cash, the accounts 
beiing adjusted at the end of each year. Ibider this arrangement 0 
paid rent in cash to A. N l>rought a suit to set aside the sale of occupancy 
ri'glits b) G. to 1 ■ R. as being etlectcd without his consent. Held, that 
under the circumstances N' was a lamllord wilrn the meaning of this section 
and therefore his consi nt was requisite. 

A simple mortgagee, howe\er^ canol be a landlord because he cannot 
let anvtliing', nor a mortg'ager who has never obtained possession, but who 
appears to be suing for possession. 

Transfer of right to recover rent—transferee is not Mandlorc' 

I he transfer of a right to 1 e('over rent only could not make trans¬ 
ferees landlords witlnn the defiivtion of the term as given in this .Act. 
.As .ai as the c|uesti()n ol jurisdiction is concerned a suit bv a transferee to 
ie(o\er <iire«irs of lent and a suit h\' a iram^'tTee of niei'e i" "''* tt> recover rent 

ar(' not distinguishable, both being within 
the cognizance of C vil Courts. Suit by a traiisterec of a mere right to 
rc(o\er rent in .uliire for a partii'iilar period for realization of rent is 
cogni'/able by civil court as tbc plaintilT has not the status of a landlord.” 

More than one landlord. 

Where a tenant holds under more peisony than one, anv one or .some 
of them are not landlords but .dl (V' ilu-m eolleetivelv, except where it is 
expressly provided so. (for instance, under .Section 5 ’ of the .\ct.] 

Sec also coninieulary under Sections 24 . 1^4 ,„i,/ ho. 

(7) tenant and landlord include the predecessors 

and .sncce.ssors m interest of a tenant and landlord, 
respectively:— 

I he fk'lin tioii ol ‘'ti*naul'‘ and ' 1 *' * * i i i • 

^ . . lamlloivl m> as to include their 

pre dte css ots and sueeossors-,n-,nterest was not speedied in the Punjab 

3^:. Nihal Siu^li r, Kaiinni aial olln'isr 0 I’ U IRftQ. c: i . , 

Seftit.ns 57 and 58. ' ' ‘ under 

33. Rcc lika p;im r. Sodln Xanmlar Siui^h- 6 T.R 13 C 17 (Povl- ^ V V iQlft 

(K<-v.)-132 P.L.R. 1918 46 5 . ‘ ^ *' ''' 

34. Rnta Shall v. Kalu 46 V.\\. 1894 (!-' 11 ) 

' ..... i. .k, 979, „ 

... ■ .... ■’ 



landlord 




Tenancy Act o: i86S. Some apprehensions about this matter had, 
therefore, arisen under that Act and those had to be set right by the 
ruling Biita Singh and Charat Sijigh v. Punjab Singh.^\ This Act now 
specially defines “tenant” and “landlord” as including the predecessors 
and successors in-interest of a “tenant” and “landlord” respectively. 

Meaning of “predecessors and successors'in-interest.” 

The predecessors and successors-in-interest include the heir and the 
ancestor as well as the alienor and the transferee. Where a tenant 
inherits the tenancy not from a grancJfather or granduncle but as being the 
nearest male agnate descended from a common ancestor of the previous 
holder the common ancestor and the previous holder are the “predecessors- 
in-interest” to the tenant.^* Similarly, when a son succeeds a father in 
the ala lambardarship, the miiafi and the cultivating occupanev, the father 
is predecessor-in-:nterest of the son within the meaning of this sub-section.^® 

A vendee is the successor-in-interest of the vendor and so is a mort- 
jgagee of the mortgagor. Where A mortgages to B a certain land under a 
mortgage-dee,d subsequent to the mortgage in favour of C, B, the subse¬ 
quent mortgagee is the successor-in-interest to A, the mortgagor so far as 
C, the prior mortgagee is concerned. 

Also the members of the tenant's family who had jointly held with 
the tenant, fall within the category of the predecessors-in-interest of the 
successors of any one of the tenants.'** 

Actual possession necessary. 

It is the entry into possession by the successor-in-interest of a deceased 
tenant which constitutes him a tenant, his position before entry being 
identical wi:th that Oif a person who by contract, has a right to enter on 
and possess land under another person but has not yet entered.'*^ 

(8) “ tenancy ” means a parcel of land held by a tenant 
of a landlord under one lease or one set of conditions: 

Sometimes the word khata is loosely applied to an owner’s holding 
which is thus technically called tenancy under the Punjab Tenancy Act. 
Tenant's holding is also denoted by the word khatauni. 

(9) “ estate.” “ land-owner ” and. “ holding ” have the 
meanings respectively assigned to those words in the Punjab 
Land Revenue Act, 1887 : 

“estate” means any area— 

(a) for whidi a separate record-of-rights has been made; or 

(b) which has been separately assessed to land-revenue, or would have 

been so assessed if the land revenue had not been released, com¬ 
pounded for, or redeemed; or 

37. 28 P.R. 1879; See also 136 P.R. 1883; and 7 P.R. 1912 (Rev.) 178 
P.L.R. 1913=18 LG. 56. 

38. Polar v. Khayali=7 P.R. 1913 (Rev.) =76 P.L.R. 1914=22 I.C. 552. 

39. Lahna Singh etc., v. Hira Singh = l P.R. 1897 (Rev.). 

40. Radha Mai u. Shei’U=10 P.R. 1905 (Rev.) =60 P.L.R. 1906=10 P.R. 1905 (Rev.) 

41. Mania r. Jiwan Baksh = 5 P.R. 1896 (Rev.). 

42. Nabi Baksh v. Ganesh=43 P.R. 1904 = 28 P.L.R. 1904 Supp; In this 44 P.R. 
1891 (F.B.) was followed and 160 P.R. 1890 was distinguished. 
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(c) which ihc Lot al (iovcriiinent may, by general rule or special order, 
declare to be an estate. 

By Notifu ation No. 8 o5 9th January, 1889, all de,marcated areas of 
uncultivated and forest land arrived by (iovernment are declared to be 
estates within the meaning of the J^unjab Land Revenue Act, 1887. 

"Land owner” does not include a tenant or an assignee of land revenue 
but does include a person to whom a holding has been transferred, or an 
estate or holding has been let in farm untler this Act i.*or the recovery of 
tin arrear of land revenue or of a sum recoverable as ^ such an 
arrear, and ex'ery other person not hereinbefore in th's clause mentioned who 
is in possession’of an estate or any share or portion thereof or in the 
enjoyment of any part of the profits of an estate. 

"Holding” means a share or portion of an estate he\d by one land 
owner or jointly by two or more land owners. (Section 3 of the Punjab 
Land Revenue Act XV’11 of 1887). 

See aitflior’s comtnetitary on ihe Fiotjab lM}id Revenue Act, 1887, pages 
7 io 16. 

(10) “ land revenue ” means land revenite assessed under 
any law for the time being in force or assessable under the 
Punjab Land Revenue Act, 1887, and includes — 

(ff) any rate imposed in respect of the increased 
value of land due to irrigation, and 

(b) any sum payable in respect of land, by way of 
quit-rent or of commutation for service, to the 
'^"Crown or to a person to whom the 
has assigned the right to receive the pay¬ 
ment: 


Law. 

As to the meaning of the word "law” used with reference to the defini¬ 
tion of land-revenue, see commeu/iiry loa/er Section 5 (1) (a) of the 

Act. 


Rate imposed in respect of the increased value of land due to irri¬ 
gation. 

It is commonly called the owner’s rate or water-advantage rate, 
[khush-haisiyati) and is to be distinguislicd from water-rate (abioiia) or 
occupier’s rate. W’ater rate is the price o!" canal water and is levied under 
the Northern India Canal and Drainage .Vet from the occupier of the land, 
while water advantage rate is levied under the Punjab Land Revenue Act 
from the owners of the Land owing to the increase m ibe productive capa¬ 
city of land due to irrigation. A fluctuating canal advantage rate such 
as is in Montgomery District falls under this clause and is part of land- 
revenue. 


Quit rent. 

It is really an annual nazrana of a fixed amount which an assignee 
for life or perpetuity of the right to receive tiie revenue of a tract of land 
has to pay to the Government. I'iiis is an incident of istamrar grant. 


43. 3 P.K. 1900 (Rev.) = 10 P.L.R. 1900 Siipp. 

42-a. file word Crown has been snhstitutod for “Govoriuncnl” by Ibc Govern- 
ment of India (Adaptation of Indian Laws) Order, 1937, 
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Commutation for service. 

Before the aanexatlon of the Punjab the Cis-Sutlej Chiefs were 
under the protecf.on of Britisli Arms and for this protection the^ were 
required to supply a number of soldiers. But owing" to their disloyalty 
during the Sikh Wars, sovereign powers were taken away from them and 
tWey were sunk to the position of jaginlars, but as such’retained a right 
to the revenue assigned to them in perpetuity and as the Government did 
not require their aid, the services of soldiers were commuted into money. 
It is recoverable as a revenue and is deducted from the amount of their 
respective jagirs. This amount is called “commutation for service.’' 

See also commcfitary on pages i«S 1 o 20 <>i Anihor’s coninicuiarv o)i ihe 
Punjab Land Revenue Act, 1887. 


(11) “rates and cesses” means rates and cesses which 
are primarily payable by land-owners, and includes— 

(a) Repealed bej Act of 1891, 

{h) the local rate, if any, pay^able under the Punjab 
District Boards Act, 1883, and any fee leviable 
under section 33 of that Act from land-owners 
for the use of or benefits derived from such 
works as are referred to in section 20, clauses (i) 
and (y), of that Act; 

(c) any annual rate chargeable on owners of lands 
under section 59 of the Northern India Canal 
and Drainage Act, 1873: 

{d) the zaildari and village officer’s cesses; and 

(e) sums payable on account of village expenses. 

Classes of cesses. 

Cesses may be arranged under three heads :— 

(i) Cesses imposed on landowners by authority of Government, 

[ii) The malbn cess imposed by landowners on themselves in order 

to meet common village expenses. 

(m) Cesses paid to the landowners by other residents in a village. 

The first two classes are included in the above definition of -“rates 
and cesses.” and are broadly distinguished from the third class by being 
'"primarily payable by land-oitmers'', though they o-ften form part of the 
rent taken from occupancy tenants. The third class denotes village- 
cesses” and is defined in the next sub-section. 

No cess, not distinctly authorised by law can be levied, even with the 
concurrence of the people from whom it is proposed toi realize it without 
the previous consent of the Government of India. {Government of India 
No. 5-794, dated 22nd August, 1872), 

Sub-clause (b). 

Local rate payable under the District Boards Act. 

Section 5 of the Punjab District Boards Act, (XX of 1883) lays down— 

“(i) All land shall be subject to the payment of^ a rate, to be called 
the local rate, not exceeding twelve and not less than ten pies for every 

rupee of its annual value. 
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(2) The proportion which the local rate shall bear to the annual 
value of land shall, except as provided in sub-section (3), be fixed for each 
district by the local Government by notification. 

{3) 'I he Local Government may, by notification, delegate to the 
district board, subject to such restrictions or conditions as thinks fit, its 
power under sub-section (2), and may. by notification, cancel or vary any 

such notification.” 

“Land” here means land assessed to the land revenue, and includes 
land whereof the land revenue has been wholly, or -in part, released, com-, 
pounded for, redeemed or assigned, and 

“annual value*’ means— 

(a) double the land-revenue for the time being assessed on any land, 
whether the assessment is leviable or not; or 

(h) where the land revenue has been permanently assessed or has 
been wholly or in part compounded for or redeemed, double the 
amount which, but for such permanent assessment, composi¬ 
tion or redemption, would have been leviable; or 

(c) where no land-revenue lias been assessed, double the amount 
which would have been assessed if the average village rate had 
been applied : 


Provided that, in any tract in wliich, under the settlement for the 
time being in force, the improvement of the land due to canal irrigation 
has been excluded from account ’n assessing the land-revenue and a rate 
has been imposed in respect of such improvement, the rate shall be added 
to the land-revenue for the pur[X>se of computing the annual value. 

Note —(i) Under clause (3) of Section 5 of the District Boards Act, 1883 
the Local Government has delegated to all the district boards in the Punjab, 
the powers of the Local (lovernment under Section 5 (2) of this Act, to fix 
the propoition which the local rate shcdl bear to the annual value of land. 
{Punjab Government Notification No. 22148, dated yth October, 1919). 


district boards have now raised the rate to the maximum, 
he local rate lias grown from small beginnings. It was usual in early 

I . I , * cess at one per cent, on the land revenue,, and 

subsequently education and postal or dak cesses amounting to surcharges 

of one per cent, and one half per cent, respectively, were added. The levy 

of an add tional cess, not exceedinjr six pics in the rupee of the annual 

value of the land was authorised by Act XX a? 1871. Annual value was 

defined as double the land revenue for the time being- assessed on any 

land, whclher such assessment be leviable or not.” The local rate, there- 

forc amounted to surebarge of 6i per cent, on the land revenue. When 

the 1 ntnet Hoar.Is Act (XX of ,88.^) was passed, the, road, education and 

postal cesses were merged m the local rate .and the legal limit o.^ the latter 

was raised to b, per cent, on the annual value. In 1922 the rate was fi^ed 

at a mavtnmm of twelve pics and a minimum of ten pies per rupee-of the 
value (Settlement Manual, paras. 90 and 91). r r r 
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*(3) As to the persons liable to pay the “local rate’’ see Section (7! 
and (8) of the Punjab District Boads Act, 1883. These Sections are re- 
produced in the foot-note below. 

Clauses (i) and (j) of the District Boards Act, 1883. 

Clauses (t) and (/) of Section 20 of the District Boards Act, 1883 run as 
follows :— 

The Local Government may direct that any of the following matters 
shall, subject to such exceptions and condit'ons as it may make and impose, 
be under the control and administration ot a district board within the area 
subject to its authority :— 

(1) the construction and repair of embankments, and the supply, 
storage and control of water for agricultural purposes ; 

(;) the preservation and reclamation of soil, and the drainage and 
reclamation of swamps. 

And Sect’on 33 of the same Act lays down— 

“With the previous sanction of the Local Government, or of such 
officer as the Local Government may authorize in this behalf, a district 
board may fix and levy school fees and ifees for the use of, or benefits derived 
from, any of the works specified in Section 20, clauses (c), (e), (/i), 

(0 and (/). 

But little use has in practice been made by the District Boards of these 
powers to construct and repair works. 

Sub-clause (c). 

tSection 59 of the Northern India Canal and Drainage Act (i) empowers 
the Local Government to impose an annual rate to meet the cost of drainage 
operations by which their land is improved. Little use, however, has so 
far been made of the power given by this section to meet the whole or part 
of the cost of drainage projects by imposing a cess on the land owners, who 
are benefitted by their execution. 

*7. The land-holder shall be liable for the local rate subject to the follow- 
tng provisos, namely :— 

(1) Where the" land-holder pays the land revenue in kind to any as¬ 
signee of revenue or any village headman, the assignee of revenue or village 
headman shall be liable for the payment of the local rate instead of the land 
holder, and no demand shall be made by any such assignee or village head¬ 
man or the land-holder on respect of the payment of the rate; and 

(2) where the Government has, under any lease current at the time 
when this Act comes into force, paid the local rate on firm*, it shall continue 

to pay the rate during the currency 0° the lease. 

8. When a local rate is payable by a land-holder in respect of lands, 
held by a tenant with a right of occupancy holding at a favourable rent, the 
land-holder may realize from the tenant a share of the rate, bearing the 
same proport'on to the whole rate as the excess O? the annual value over 
the rent paid by the tenant bears to half the annual value. 

+ (i) Section qo of the Northern India Canal and Drainage Act runs as 
follows:— 

: An annual rate, in respect of such scheme, may be charged, accord.ng to 
rules to be made by the Local Government, on the owners of all lands which 
shall, ih-ihe manner prescribed by such rules, be determined to be so charge¬ 
able. 
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Sub-clause (d). 

Section 2S (2) of the ITinjah i.anci Revenue Act, 
authorises the l.ocal (jo\ernmenl lo levy a caiUlari cess 

this cess is not rescjrted lo at present, tlie zuildars anu tnamanrs being 
pav.I (Hit of the land revenue collec'ted. J he cost is met by setting aside for 
the pinp()-=e a |)ortion o!" the land revenue, which as a rule, is fixed at one 

rni'r 


xvn of 1887, 

But levying of' 
the zuiUUirs and inamdars being 


pinp( 
per cent. 

I he village oflicer’s c ess included tlie piitivari cess, the lamhatdar*s 

pacUotra, and tlie surcharge of one per cent, on the revenue levied in the 

few crises in which the appo ntinent of chief headman or ala lambardar has 

not ut been abolished. By Section 29 of the Land Revenue Act the 

highest amount that can be levied as village olheer’s cess is per cent. 

on the “annual value” of the land as defined in Act XX of 1883. This 

Is Cfjuivalent to 12.V per cent, on the land revenue. But the patwari cess 

was enlirel)' remitted in 1906, the village oflicer's cess being reduced to 

2V per cent, on the “annual value,” where onlv the pachotra of ordinary 

village headman has to be provided, and 3 per cent, wlierc there are also 

cliief headmen f/oT'crmucu/ Revenue and Af^ricnlttire Department 

\’<)tificatJon .Vo. 104, dated 2ut/ Aprilf 1905), except in the case of all estates 

in the Kulu and Saraj lahsils o!^ the Kangra District (exclusive of Lahul 

and Spiti where the rate is 2 -1- per cent.), where the village officer’s cess is 
3-S per cent.**^ 

Sub-clause (e)—The malba cess. 

Sums payable on account of \illag'e expenses consist of such items 
as the costs, preparation of survey marks, expenditure incurred by the 
headman in i^-'Oing- to the lahs!! to pay the revenue of the viillage, fees 
due .or warrants for payment of arrears and entertainments of passing 
strani,mis who put up in the village rest house. I'hev are met out of the 
fund into whieh the common ineome of the village community from all 
sources is pa d, and is eommonlv designated as iiuilha. The necessary 
amount is sometimes ra’sed by (rstrihuting the exact sum required periodi'- 
call> o\ei the land-owners (k„ch„ . in other cases a fixed percentage 

on the revenue is charged {pahha malba). ^ ^ 

‘Vatel'^aLl'f''<Tcrent from the other 

matters'with * o above. Its amount and its expenditure are 

mattersj Mth w hich the Governnuml has no direct concern. It is a “village 

of thc^'wiowing'linVtT^ ‘o e^^ceed either 

Utcr^oTn ‘’d "" adding 

vVioii of ,1 ■ ' ^ maintenance and super- 

come if anv d'"-^’ ‘'H'refrom the estimate in- 

fa) I,rtTe’c' s, , ■''''u f'^'clading the said rate; 

then in force for the a‘sessmci!'l off T'’ 

land on account of the increase f’' ’’''''''''assessed on such 
caused by the drainage-work 

the I.ocal Government. maximum, by 

road or other woVk VTobstruct^oiT^ eo i'^ due to any canal, water course 
Government or bv anv nerso ! constructed or caused bv the Local 

drainage -rk;, ' the 

bv such Govern,nent or .vid person 

45 . RoltlemoiU Miiininl, p,a,.a 89 - Tanc, VW ’r 

(R. ail., .A.) Not. No. 268 269, . Z".’,Jr 
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cess according- to the definition o'" that term as laid down ‘in this Act but 
It was classed among- “rates and cesses”, because occupancy tenants who 
hold at rents fixed in terms of the land revenue and cesses, usually contri¬ 
bute to the nialba. At one time it was considered part of the duty of the 
patwari to keep the malba accounts, but the people should be left to make 
whatever arrang-ements they think proper. The receipts and disbursements 
are usually entered in the books of a villag'e shopkeeper and the expenditure 
managed by the headmen, but the right o!^ any landlord to demand an 

v'llage administration paper. Certain 
orders on the subject of the nudha were issued by the Financial Commis¬ 
sioner in i860 (Book Circular I\' of i860), but they should not be regarded 
as of strict obligation^ for it is now thought best to interfere as little as 
possible in a matter of this kind {Settlement Manualt para. 93). 


The Settlement Officer should record in the 'wajib-nl-arz existimg 
usages relating to the malba, or, if these cause dissatisi 5 action, and there is a 
general desire to alter them, he may properly assist the people to make 
better arrangements for the future. But his interference should be confined 
within the narrowest possible limits, and should be exercised by way of 
friendly counsel, and not of authoritative direction (ibid). 


Cesses on State lands. 

Cesses may be levied on State lands, which being under the control 
of district ofiRcers, are leased to private individuals or contractors; but 
no cesses may be levied on State lands administered in the Revenue or 
Military Department which are actually in possession of Government 
Officers or used bona fide for Government purposes, or on lands reserved 
and placed under the control of the Forest or o": the Irrigation Department, 
whether held under direct management by those Departments or leased to 
private individuals or contractors. (Settlement .\[auual, para. 92). 


(12) “ village cess ” includes any cess, contribution or 
due which is customarily leviable within an estate and is neither 
a payment for the use of private property or for personal 
service, nor imposed by or under any enactment for the time 
being in force: 

All the cesses noticed above are charges for which land owners are 
liable. But there is another class o«f cesses which the land owmers some¬ 
times realize from the other residents in the village or from particular 
classes oi^ resTlents, and these are known as “village cesses.” These are 
really in their origin seigniorial dues, such as are found in primitive 
societies in which certain persons or classes are dependent on other 
persons or classes for protection. In their essence, therefore, they are 
property, just as much as the income directly derived from the land. 
{Settlement Manual, para. 94). 

Their special features are :— 

(i) They are customarily leviable and are not imposed by any 
enactment. 

(3) They are not a payment for the use of private property which 
is called rent. 

They are not a payment for personal services. 

Thus a suit by. the village water-carrier to recover a fixed payment 
from the defendants Biswadars of the village on the ground of title under 
the terms of the wajih-ul-arz to certain specified dues in return for 
personal services was held to amount to a suit to recover a contribution 
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or due as payment for personal service and did not relate to a village cess 
within the meaning of this sub-section.'® 

Section 145 of the Act—determination and levying of cesses. 

Under Section 145 {4) of the Punjab Land Revenue Act, XVII of 
1887, the Local Government may declare whether any cess, contribution 
or due levied in an estate :s or is not a village cess, and sub-section (5) 
of that very section lays down that a “declaration of the Local Government 
under the last foregoing sub-section shall be conclusive and shall 
not be liable to be questioned in any court.” 

No such declaration, however, seems to have been made so far. 

Kinds of cesses. 

The chief examples of village cesses are the following:— 

Marriage dues or fee. 

The marriage dues or ifees are a “village cess” paid by non-proprietors 
and kamins on marr’age occasions in recognition of the right of the 
village proprietors as owners of the village site except where the rights to 
the land occupied by them had been specifially sold.*^ In Find 
Dadan Khan Tehsil this cess is called Ilaq Bakri and is levied for every 
daughter’s marrijtge from all the non-proprietors o? the village whether 
Hindus or Mohammadans.'"* In .Ambala city such a cess was leviable 
from all the owners of the houses who were to present a lump of gur^ and 
on the marriage of a son or daughter to present one rupee to the owners 
of the sites of the house, in recognition of their proprleatary right in land 
This cess was call Ilaq Rayataua or Rtiyatf^iri.'^ This marriage due 
is also known as Thana 

Kamins or artizans cess, 

This cess is a customary cess levied annually by the village 
proprietors from t'he kamins or artizans, generally weavers, residing and 
carrying on their trade in the village. I bis is known by different names of 
Katniana, Atrafi and MuhiarafaA 

From non-proprietary residents 

Such a due paid by the non-proprietary residents of the village, such 
as shopkeepers, has also been called Kuri Kamitii.^ 

Customary due leviable from the non-proprietor residents in a village 
by the proprietary body is sometimes called Haq Bttha or Pooch Bukri and 
is a village cess." This is also called Khudi Kamini.* In Natha v. Jairam 

46. Azim r. Gopi = 74 P.R. 1917 = 44 P.W.R. 1917=-.40 I.C. 487. 

47. Kada v. Ch Fateh Ali = 20 P.U. 1884; Sec also Phiinya r. Shahba* Khan (30 
P. R. 1888) ; Madat Khan r. Malla Singh (136 P. R. 1879) ; Aniv Singh r. Dal Singh 
(40 P. R. 1879); and Al)dul Honan r. Mohd. Akram Khan = 140 P.R. 1883. 

48. 30 P. R. 1888; It is also called Puch Bakri. see 42 P.R. 1893 ; 55 P.R. 1893, 

49. Ahmad Hussain r. Mohammada and othovs=14 P R 1879 

50. 40 P. R. 1879. 

1. See 49 P.R. 1891; 36 P.R. 1876: 65 P.R. 1873; 178 P.R. 1879; 146 P.R. 1882; 
4 P. R. 1888 (Rev.) for Kamiana; 108 P.R. 1887; 81 P.U 1888 ; 49 P.R. 1879; 75 P.R. 
1879^aiid 126 P.R^^1882; 1926 P.C.L. 44 (Rev.) ; 1932 L.L.T. 163 for AU-afi and Muhtwafa. 

3. 11 P.R. 1890 (Rev.) ; 33 .PR. 1908 ; 74 P.R. 1917, 

4. 95 P.R. 1907 = 120 P.L.R. 1908 = 141 P.W.R. 1907 
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it was held that it was not a customary due but a ground rent payable in 
resect of the occupation of any definite plot of land situate in the abacii of 
a village.® This is also called Haq Tora in certain places and is payable 
on speoified occasions of uncertain occurrence and not periodically and not 
in respect of the occupation of any definite holding or plot of land.® 

iirni. 

Dues for grazing cattle," 

Dharat. 

A claim for weighment fee on sale of grain is not a village cess.® 

Arhat. 

too is not a village cess® 


Proof of the existence of village cess—records-of-rights—effect of non¬ 
record in settlement papers. 

Village cess is legally leviable only when sanctioned by custom 
which is usually recorded in the Settlement records and wajib-uL-arz. It 
is not considered oppressive being the result of an agreement entered 
into by the proprietors at Settlement.^® It was held that a levy of 
Atrafi dues from persons liable to pay the same to the village proprietary 
body was not opposed to public policyA^ 


It was under the Civil Code formerly held that where the cess was 
not recorded in the Settlement records, its levy was illegal,even 
when there were instances of its collection,’® and even if there were an 
'entry in the 'wajib-ul-arz authorizing the levy, evidence must be given of its 
actual recovery before a decree could be passed.But subsequently it 
has been held that irrespective of an entry in the Settlement records, custom 
could be proved entitling the proprietors to recover the cess.'® 

Effect of non-collection of cess. 

The lambardar's right to recover at the rates fixed in Settlement 
accrues year by year, and is, in absence of evidence of abandonment, not 
extinguished by the failure to collect for 12 years. Only 3 years’ arrears 
are, however, recoverable.'® Mere ifailure to exact dues w:ill not amount 
to extinguishment and limitation only runs from the date on which there 
is a refusal to pay.'^ 


5. 21 P.R. 1888. 

6. 33 P.R. 1887. 

7. 142 P.R. 1879; see also oaras. 769 to 776 of the Land Administration Manual. 

8. 28 P.R. 1894; 120 P. R. 1912. 

9. 204 P.R. 1889. 

10. 140 P. R. 1883 distinguishing 40 P.R. 1879. 

11. 18 P.R. 1892 (Rev.). 

12. See 12 P. R. 1868; 66 P.R. 1873; 107 P.R. 1876. 

13. 28 P. R. 1877; 40 P.R. 1879. 

14. 61 P.R. 1875; 40 P.R. 1879. 

15. 118 P. R. 1879; 136 P.R. 1879. 

16. 75 P. R. 1867. 

17. 146 P.R 1882. 
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Who is entitled to the cess. 

Ilie ri’^ht to collect tines tloes not belong generally to the lamhardar 
solely by \^rtue of his olhee, but to all tne land-owners of the land held by 

the paver of the cess.*'' j • 1 ji j 

Ihe convcrs'on o' a village into a town will not deprive landlords 

of the right to continue to levy the cess on new settlers.^® 

(13j Village Officer ” ineaus a chief headman, 
headman or patwari: 

(14) “Revenue Officer” or “Revenue Court,” in any 
provision of this Act, means a Revenue Officer or Revenue 
Court having authority under this Act to discharge the 
functions of a Revenue Officer or Revenue Court, as the case 
may be, under that provision: 

(15) “ jagirdar ” includes any person, other than a village 
servant, to whom the land revenue of any land has been 
assigned in whole or in part by the Crown or by an officer 
of the Crown : 

“ Other than a village servant. 

Ihc term jagiruar was not dcl'incHl in the old lenancy Act, XXVllI of 
1868, and nmajidars who were \ illagL* scM vaiUs were not excluded from 
the Ucfi)ntion ol jagirdar. ihe ruling Ruttan Si}igh vs. t'ajju Snah''* in 
which a lakiudiir was regarded as miuijtdar or jagiriiar docs not apply to the 
present Act. Ihe words “other than village servant,” have been inserted 
because small assignments have been matle to priests and menials in con¬ 
sideration of village service and sucii persons are not equitably entitled to 
rights of occupancy in plots so held by, them under the provisions of 
Section 5 (i) (d) o! the Act. Where liie iiiuafi was originally granted by 
the sattiifidars of the villag’e for the service of the kluiuguJi^ held, that 
assignee is a village servant and not a jagirdar within the meaning of 
Section 4 (15) and 5 (i) {d), Punjab I'cnancy Act.-^ 

Where, however, a tnuafi was originally granted to the ancestor of 
the applicants as haej nnirs/iadi (the right of spiritual leadership) and the 
subsequent records gave as its purpose niadad nnutsh and contained no 
reference to the service of tne shrine or to expenditure upon a fair held 
there, the ninafidars were iield not to be village servants but jagirdars.^^ 

W hen an ala latuhardarf to whom a grant of niuafi had been made 
in remuneration of his services, continues, after resumption ofi such tnuafif 
to hold on as cultivator lie is a 'Tenant*' holding under the proprietors, and 
IS also a “village oniccr”.within the meaning of Section 4 (13), and a 
jagirdar within the meaning of Section 4 (15) of the I'enaney Act', 1887, if 
the land revenue has been assigned to liim in wliolc or in part by the 
Government or by an ofliccr of the Government. 


18. 50 V. R. 1869: 28 P.H. 1877. 

19. 40 P.H. 1879. 

19-a. The word Crown has boon siihstilutod for ‘'Government'’ by the Gov 
erninont of India (Adaptation of Indian Laws) Order 1937 

20. 12 P. R. 1878. 

21. Solma and another r. Khwaja and othors = 4 P.R. 1915 (Rov ) =1917 L.L.T. 3: 
4 P. R. 1904 (Rev.) dist. 

22. Oilani Shah and another v. Mst. TTassan and othors = 2 PR 1920 (Rev) =190 
L.L.T. 12=14 P.C.L. 1919 (Rev.). 

23. Lahna Singh and others r. Ilira Singh = I P.R. 1897 (Rev.). 
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“Jagirdar ’ includes a “ muafidar "—distinction 

44 ^*99 

muaris 


between 


"jagirs" and 


According to the oringinal meaning, the term “niuafi’' implies tliat 
the holder of a plot of land is excuseif from paying the Ciovernment revenue, 
and usually it would be the person’s own land that is “excused” '^rom 
revenue pajment or a grant of land at disposal of the state has been 
made “revenue free”. But ui tiie older days, when proprietary right was less 
thought of, the state no doubt granted :n muafi a villag-e, or plot of land 
which was already in the occupation o" some one else. Here the muafid ir 
contended himself with leav'ng the original occupants in possession, but 
he took batai from them. The practical distinct':on then came to be that 
the jagir was a grant with condition of service, and the muafi was a grant 
without such conditions. The followiing remarks in Shiromaui GurJ'ivara 
Prabandhak Committee v. Kai'am SiugJC'* will be useful_ 


“The difference between a muafi and a jagk is that the 'former} is a 
remission of land revenue to the owner, whereas the latter is an assignment 
of land revenue which ^s collected and paid to the jagirdar. The jagirday 
may subsequently acquire the property, and if he does the grant technically 
becomes a muafi though it always continues to be shown as a jagiy. For 
some peculiar reason where small amounts are granted, more especially 
to a religious institution, the word muafi is wrongly used to cover not only 
the cases where the institution owns the property but also the cases whore 
it does not and merely enjoys the revenue assigned. 

For practical purpMDses grants of land revenue bv the state to private 
individuals are often compendiously described as “jagiy’’ aivl muafi'' 
the former term being usua !y appropr'ated to the larger grants and especially 
to those given ifor services of a military or official character, and the 
latter to assignments of less value and 'mportance. {Laud Administyatiou 
Manualf Para. 79). 

It has now been repeatedly held that ''jagirdar’' includes a “muafi^ 


‘Jagirdar” includes successors-in-interest. 

^'Jagirdar” also includes successors-in-interest or descendants of a 
jagirdar or ex~jagirdar.^^ 


Government. 


The term “Government” in this clause includes Sikh Governments^ or 
Mughal Government,or some other ^Government preceding British 
Government, or British Government itself."^ 

See also commentary under Section 5 (i) (d) of the Act. 

(16) “ legal practitioner ” means an 3 ^ legal practitioner 
within the meaning of the Legal Practitioners Act, 1879, except 

a mukhtar: 


24. A.I.R. 1930 Lah. 46=123 I.C. 835. , 

25. Jodh Singh Kishen Singh = 8 P.R. 1896 (Rev.) ; Lahna Smgh r. H.ra S.ngh = 
1 P. R. 1897 (Rev.); Ganda f. Ganpat Rai = 2 P.R, 1897 (Rev.); Dogai Mai 7. eti e- 
tary of SUte=4 P.R. 1904 (Rev.) =82 P.L.R. 1904: Desu r. Chuhar Smgh and othe.s = 

1924 Lah. 606=76 I.C. 139; 12 P. R. 1878 (Rev). to 

26 =7 P.K. 1912 (Rev.) =178 P.L.R. 1913 — 18 I.C. 56. 

27 '. Nathu' and Lalji r. Atma Ram =2 , 

28. Gandu v. Ganpat Rai and anothe.=2 P.R. 1897 (Rev.). 

29. Ibid. 
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Accord n- to Section ^ of Practitioners Act, 1879 , 

praclitioncr” menns an Advocate, X^akil or Attorney of any High 
or Pleader, Mukhtar, or Revenue Agent. 

Mukhtar has been definitely excluded from the definition of 
practiloner” within the meaning of this Act. 

Sec (ilso it}uh'r Scclioti 86 oj the Act. 


“legal 

Court, 

“legal 


(17) “ agricultural year ” means the year commencing on 
the sixteenth day of June, or on such other date as the Local 
Government may by notification appoint for any local area : 

Is^otc _The “agricultural year” which is thus defined is fixed for the 

convenience of date in enhancing rents and putting an end to 
tenancies just as climate renders convenient. It is not used as a 
date or era. 


All general assessments are made for, and all revenue accounts are 
kept by, the agricultral year opening w'ih the kluirif and closing with the 
rahij and for the purpose a/ collection and balance statements this year is 
considered to begin on the ist October, P(ira. 5 f^ 5 ) • 


All payments of rent and revenue up to the 15th Bhadon, which cor¬ 
responds roughly to the end of August, should be embodied in the jama- 
handi. (/.. A. M. Para. 378). 

According to para. 3 (>4 of chapter 4 o'" the Land Records Manual the 
agricultural year begins with the ist September (16 Bhadon] for the 
pafwari’s diary. 


‘ Fasli year.’ 

W'hcn .Akbar began his reign, he desired to adopt an universal official 
year, which S'houUl correspond to the harvest seasons l>ctter than the 
Hijri year (with its chartging lunar months) or the Hindu Sambat era. He 
began wuh the loth September, 1555 (A.D.), and arbitrarily called it 
“Fasli 963”, being the Hijri year of his ascending the throne. This era 
(which can be fountl by deducting 5<)2 or 503 according to the month, from 
the year A.D.) was used for all Revenue accounts. The “Fasli** in use in 

the Deccan was begun l)v Shah lahan in .\.D. ib^6, and is somewhat 

different. 


(18) “ notification ” means a notification published by 
authority of the Local Government in the official gazette: and 

(19) “ improvement ” means with reference to a tenancy, 
any work which is suitable to the tenanej^ and consistent with 
the conditions on which it is held, by which the value of the 
tenancy has been and continues to be increased, and which, if 
not executed on the tenancy, is either executed directly for its 
benefit, or is, after execution, made directlj?' beneficial to it. 

Exphination T, It includes among other things— 

{a) the construction of wells and other works for the 
storage or supply of water for agricnltiural 

purposes; 
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(/) the construction of works for drainage and for 
protection against floods; 

(c) the planting of trees, the reclaiming, enclosing, 
levelling and terracing of land for agricultural 
purposes and other works of a like nature ; 

id) the erection of buildings required for the more 

convenient or profitable cultivation of a tenaucy ; 
and 


(c) the renewal or reconstruction of any of the 
foregoing works or such alteration therein, or 
additions theteto, as are not of the nature of 
mere repairs and as durably increase their value; 

But it does not include such clearances, embaiikments, 
levellings, enclosures, temporary wells and water channels as are 
made by tenants in the ordinary course of cultivation and 
without any special expenditure, or any other benefit accruing 
to land from the ordinary operations of husbandry; 

Explanation II .—A work which benefits severa 
tenancies may be deemed to be, with respect to each of them! 
an improvement; 


Explanation 11L —A work executed by a tenant is not 
an improvement if it substantially diminishes the value of any 
other part of his landlord’s property. 


Seope of the term “ improvement.** 

The question of “improvement” ,in tenant’s holdings may occasionally 
pause some little difl'iculty, for no very broad line of distinction can be 
drawn between the more simple kinds of “improvements” and some of the 
operat'ons carried out by tenants in the ordinary course of tillage. The 
important point is that the work must be done by which “the value of the 
tenancy has been, and continues to be, increased”. It should also 
be suitable to the tenancy and consisted with the conditions on which it is 
held. The term does not embrace every operation which increase for a 
lime value of the holding, but only such as are outsMe the every day course 
of husbandry, and possess a greater or less degree of permanency. To 
quote one instance, the sinking of a masonry well to irrigate a field hitherto 
dependent on the rainfall is obv'ously an “improvement.” So is the making 
of a kacha well in stiflfish soil for this involves a good deal of labour, and 
the well will last for several years. But the digging o 5 a shallow kacha 
well of the ordinary type, which waters a few bighas of crops in the rabi 
and falls in the rainy season, is not an “improvement.”^® The conception 
of improvement, however, is to be judged at the particular time when the 
question arises and each case is to be considered, on its own merits. 

It may be noted that this definition is not exhaustive and does not 
exclude improvements other than those specially mentioned^ which fall 
under the general description of works by wh^ch the annual letting value 


30. Land Administration Manual, para. 70. 
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have been judicially noticed : 


of the land is increased.'*' 

i he followin^^ “iniprovenienls” 

Planting of trees. 

I he plant IV consiilules an “improvement” witliin the mean- 

n- of the Punpib i eiiancv Act. 1SH7, and with g^reater force when the 
ircx-s are fruit trees. *“ .\ frirt garden may, therefore, be an “■improve¬ 

ment.But planting trees nere and there and nourishing those of 
spontaneous growtji does not constitute an “improvemeat.” It was observed 
in hntini Di)! v. ^lolunuhi (luil /'out.*'— Some of these trees are of spon¬ 
taneous gfowtli, some have been planted, and all liave been, according to 
the report ol the person who was comm'ssioned to makQ a local inquiry, 
taken care of and nourished by tiie plamtills. Ihe question arises whether 
m respect of these trees plainliHs can legally claim compensation. We are 
of op nion that the spontaneous growth of trees, the planting of trees here 
and tiiere and their nourislinunt cannot under the circumstances of this 
case be brought within the dermilion of file word “improvement” to be 
found in Seefon ;^<S of Act XW'III of 1H68 |corresponding to Section 4 ( 19 ) 
of the present Act. | It is also open to question whether the annual letting 
value of the land in suit lias been and continues to be increased by the 
existence of tliesc trees.” 

Construction of buildings on the tenancy. 

Ihe liouses suitable for the occupation of agricultural tenants, built 
by a tenant upon land held by liim of the proprietor, are, if the annual letting 
value of the land in the tenant’s occupation is thereby increased, an “im¬ 
provement”.'’* But walled enclosuie aiul a shed for cattle are not “im¬ 
provements” as they do not add to the letting value o!* the land, but the 
tenants ouglit not to be prohibited merely for lliis reason from constructing 
such works.'*® I here are parts of the province, as for instance, the hill 
trat'ts, wheiV a tenant, commonly builds a dwelling house or cattle sheds 
on Irs holding. Ihere are otlier cases in which a tenant has come from 
a distance and liuilt himsel'' a house at the invbation of the landlord, in 
order to ( ullivatc his land. If the landlord ejects him from his land, one 
result of the ejectment may he to render tlic cultivator’s 'immigration 
lutile. It slu)u!<l be noticed that if a tenant builds himself a house not 
in his field but in the village (ihutli, fliis wouUl not be classed as an im¬ 
provement for when ejected from one bolding be can resort to another, and 
yet continue to occupy his house; ejectment from land does not necessarily 
carry w:th it ejectment from tlie dwelling. If the proprietor were made to 
pay compensation for the house built on the ahadi this would work hard¬ 
ship to both the landlord and the tenant, lor the latter’s expulsion from a 
holding would mean cxpuls’on from the village, be having become houseless. 


fil. Klindn Bnksh and otliors r. V\r Kasim Ali and olhei*s =30 P-R. 1876 . 

32, Wnsawa Singh r. Sanlar Mai,ana Singh = l P.W.H. 1916 (Bev.)=34 I.C. 248j 


(Bov.) 

41 

P.Tj.R, 1908 Suppl. 

33. 

30 

P.B. 1876. 

34 

18 

11. 1874, 

35. 

Sir 

d;ir Dyal Sinj^h r. SI 

36. 

1); 

iswjindlii jind oIIhms r 
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Persian wheel. 

A Pers'.an wneel, if the lotting' value of the land is thereby increased, Is 
an “improvement.'’^" 


Reclaimiag and clearing of waste land. 

Thp recla’ming and clearing of waste land is an “improvement,” if 
the annual letting value of the land has. been, and at the time of demand¬ 
ing compensation, continues to be increased. It is a I'air presumption, 
not of law, but of fact, that a tenant who clears waste land, and, brings 
!t under cultivation improves it within the meaning of this definition. 
Merelyj bringing pasture land under cultivation, however, is not an 
“improvement.” When Tie operation of ploughing up grass land is all thaf 
is necessary, and all that is done, to convert grazing land used as such into 
cultivated land, the work cannot be said to be the reclaiming and clearing of 
waste land or a like “improvement.”*® 


Well constructed on the land adjoining to the tenancy, but the land in 
the tenancy being watered from that well- whether the well is an im¬ 
provement on the tenancy. 

This question is of common occurrence and, therefore, very important. 
This sub-section lays down that any work which if not executed on the 
tenancy, is either executed directly for its benefit, or <is, after execution, 
made directly beneficial to it, is an “improvement.” The question 's 
whether such a well will fall within the meaning of this expression. 
Two points are noteworthy in this connection, vh., (i) whether irrigation 
from such a well is only a temporary arrangement by which the tenant 
irrigates his land and will be terminated on the extinction of the tenancy, 
or (2) whether it is of permanant nature so that the proprietor has got 
permanent right to use that well for irrigating that land. The tenant 
may have h’s own land as a proprietor adjoining his tenancy and may 
dig a well there and water the land ’-n the tenancy from that well. Will 
that be an improvement on the tenancy and can he claim compensation 
for that in case of ejectment? By no means, because it is not an 
“improvement” with'n the meaning of this sub-section. The landlord gets 
nothing when the tenancy terminates, while the irrigation can be stopped 
against the landlord’s wishes. But if the landlord cla*ms enhancement of 
rent on the ground that the land in the tenancy has become to be irrigated 
from such a well, the tenant is also entitled to compensation before rent 

is enhanced.^® 


Work suitable to tbe tenancy and consistent with the conditions on 
which it is held. 

In questions of .improvement this expression is also very important 
and must be interpreted and applied very carefully. A work may be 
carried out on a tenancy which may be very profitable rf worked out but 
the expenses for working it out may be such as to be teyond the means 
of the tenant or landlord. In such a case it .'s doubtful .f the work can be 

called an “improvement.” _ _ 


57. 56 P.R. 1880. 

38. Wazira and others v. Gandhi Singh = 37 P.R. 1879. 

39. Machi v. Subhan=92 P.R. 1876. t> n t 1 

40. Bhagwan Shigh etc., v. Ram Narain Singh etc.-1922 P.C.L. 1 

of 1921 = 22 decided on 18—2—1922. 


(Rev.) 
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(20) “ Muqarraridar ” means any person who holds land 
in the Attock district and who, on the date of the commence¬ 
ment of the Punjab Tenancy (Amendment) Act, 1925, was 
recorded in the revenue records as muqarraridar in respect of 
such land or who, after the said date, was so recorded with his 
consent and the consent of the proprietor of such land and 
includes the successors-in-interest of a muqarraridar. 


I his sub-section was aclclccl by the Punjab Tenancy (Amendment) Act, 
1925 (XI of 1^25). It came into force from the 1 st of May, 1926. {Vide P. 
G. Not. No. 1364, datied 2Sth April, 1926). 

A Muqarraridar is a tenant and not an inferior proprietor. He holds 
rhe land which is subject to his rig-ht under the proprietor to whom he pays 


Gazetteer {1907) 


a fixed rent..** 

Muqarraridars are tenants,'*^ 

I'lie following extract from the Attock District 
(page 223) 's worth perusal ; 

“The Muqarraridar is the dark place of District Revenue Law. No one 
quite knows what a Muqarrartaar is. Me is louncl cnieliy in .ittoCiv anU 
1 indigheb lehsils, and popular opinion varies between calling him an 
interior proprietor or a sort o! glorilied occup;incy tenant. It is said 
that the Muqarraridar is so called because his rent is hxed (aiokarrir) whether 
his rent can be leduced or enhanced at re-settlement is a moot point. 

Some of the Muqarrirdars obtained tlieir peculiar status in the same 
manner as the malikan kabca obtained theirs, and they claim to thrie* 
tiorn them only m so much as tney pa> iixed rents to the proprietors, Prac- 
tica ly, the right has always been acquired by sinking a well on another’s 
land Ihe tenure exists in one or two barani villages in the Attock Nala, 
but the Muqarraridar is ordinarily an outsider who was brought in to sink a 

we . ‘*I^cs around Hazro he is usually a Hindu shopkeeper, who 

paid a large nucaara on enlerii^g upon the laiui, and contracted to pay so 

.mfl'ri' aniou'it varying very greatly. He usually holds 

da^ vthen" n ‘f ‘‘ .eacning back to pre-British 

V farr-'"'' Another and more 

been bro, Hu ’ H -^l^'q^rraridar has 

been brought on the land to open it up. He pays at very varvine rates 

rciilenu^’L^ frer^ wi 7 1" T"' 

X I' revenue and cesses, and ranirintr down to less 

u 7 Sr Tttrraar cat^n whS 

cultivators have paid a small nuzram,. Their rents are always full Nearly 

ho,*a e.„e ,o bo oJo, ..“"fc"! •p*y‘o?"bo sS " 

rent is ^fi\c^^*\or^fh^ Is a privileged tenant whose 

.b. rr.c„„o i^ra£l %ri;r “ '«■ “"‘r « 

^propo 0^.0, „o Sii "U’''"," 
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the revenue. But he is not an occupancy tenant, because he lias powers 

of alienation and because succession follows custom and not the provisions 

of the Tenancy Act. The payment made by him to the proprietor is of 
the nature of rent. 


Thte well sinker was not regfarded by our early settlement offieials as 
acquiring- so strong: a title as the adhlapidar of Multan or the tamddadkin 
Jhanig. In later times tlie tenure has commonly been created by deed. 
The conditions of the tenure may be very various, and each case must be 
judged on its merits.” 



CHAPTER II. 

RIGHT OF OCCUPANY. 


Introductory. 

It has already been explained in the I iit rod action to this book how the 
tenure which is legally termed as “right oi!" occupancy” in the Punjab 
originated and developed into the form existing at present. Considered 
with reference to the incidents of their tenancy occupany tenants fall into 
the following classes :— 

(1) Occupancy tenants under Section 5 (i) («)• 

(2) Occupancy tenants under Section 5 (i) (h). 

(3) Occupancy tenants under Section 5 (i) (c). 

(4) Occupancy tenants under Section 5 (i) (J). 

(5) Occupancy tenants under Section 6. 

(6) Occupancy tenants under Section 8. 

This Chapter deals with the conditions for setting up right of occupancy 
under the various classes. 

Acquisition of a right of occupancy by agreement. 

Any agreement made between a landlord and a tenant after 1st Novem¬ 
ber, 1887, cannot override any of the provisions of the Act with respect 
to the acquisition of a right of occupancy, fSection no (i) («)]• Any 
agreement before that date either in writM\g or recorded in a rccord-of- 
rights before that date is binding. [Section iii]. No entry in any record- 
of-rights, whether made before or after i8tli November, 1871, relating to 
this matter has the statutory force of an agreement as prescribed in 
Section 112 of the Act. 


Thus occupancy rights cannot be acquired under Section 5 or Section 6 
of the Act by any agreement made after ist November, 1887, but such 
rights may be acquired under Section 8 of the Act. 

We shall study this matter more carefully in the following sections of 
this chapter and under Chapter VIII. 


Tenants having 
right of occu¬ 
pancy. 


S. 5, (1) A tenant— 


(a) who at the commencement of this Act has for 
more than two generations in the male line of 
descent through a grandfather or grand tincle 
and for period of not less than twenty years, 
been occupying land paying no rent therefor 
beyond the amount of the land revenue thereof 
and the rates and cesses for the time being 
chargeable thereon, or 

(h) who having owned land, and having ceased to be 
land-owner thereof otherwise than by forfeiture 
to the Government or than by any voluntary 
act, has, since he ceased to be land-owner, 
continuously occupied the latid, or 
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(c) who, in a vill.age or estate in which he settled 
along with, or was settled by, the founder 
thereof as a cultivator therein, occupied land on 
the twenty-first day of October, 1868, and has 
continuously occupied the land since that date, 
or 

{d) who, being jagirdar of the estate or any part of 
the estate in which the land occupied by him is 
situate, has continuously occupied the land for 
not less than twenty years, or, having been such 
jagirdar, occupied the land while he was 
jagirdar and has continuously occupied it for 
not less than twenty years. 


has a right of occupancy in the land so occupied, unless, in the 
case of a tenant belonging to the class specified in clause (c), 
the landlord proves that the tenant was settled on land 
previously cleared and brought u der cultivation by, or at 
the expense of, the founder. 


(2) If a tenant proves that he has continuous^ occupied 
land for thirty years and paid no rent therefor beyond the 
amount of the land revenue thereof and the rates and cesses for 
the time being chargeable thereon, it may be presumed that he 
has fulfilled the conditions of clause {a) of sub-section (1). 

(3) The words in that clause denoting natural 
relationship denote also relationship by adoption, including 
therein the customary appointment of an.heir, and relationship 
by the usage of a religious community. 

CLAUSE (a) OF SUB-SECTION (1). 

Conditions essential for setting up a right of occupancy by a tenant 
under Clause (1) (a) of section 5.—Clauses (1) (a) and sub-sections 
(2) and (3)—application and scope. 


In order to acquire occupancy rights under this clause three things arc- 
required to be proved before the right of occupancy can be granted under 

it, namely :— 

(1) At the commencement o^ the Act (ist November, 1887 ) the 

tenant occupied that land payhrg no rent therefor beyond the 
land-revenue thereof and the rates and cesses for the time being c largc 

able thereori. 

(2) Two preceding' generations m on th^same terms, 

grandfather or granduncle must have occupied 


42 


THT PUNJAB rENANCV ACT 


[s: 5. 

(3) riic period of such occupation must not be less than twenty years 
before ist November, J8H7A 

Clause (i) (a), however, is to be read along with sub-sections (2) and 
(3) which are, in fact, part of it, as we shall presently see. 

Coiidifiojis Nos. 1 mid 2. 

riie -''ollowing points are to be noted :— 

(a) Tenant’ includes predecessors and successors-in-interest.— 
Scope. 

As the term “tenant” in the Punjab I enancy Act Includes the pre¬ 
decessors and successors-hi-interest of a tenant, it is not necessary that 
the claimant himself should fulfil the above conditions. It is enoug\i if 
any of his predecessors-in-intercst fulfilled taese conditions. The condi¬ 
tions are to be applied to the tenant who was in possession on ist 
November, 1887, and his successors-in-biterest are entitled to the result 
accruing from the cTcumstance that these conditions were satisfied by the 
occupant of the year of 1S87. And such successor may not be related in 
the male lineal descent to the occupant a1 1887.^ 

Tenant in occupation by purchase. 

This principle has been further extended in (kihya v. Devi Das.^-, 
I here H. M., the father of the present defendant bought occupancy 
rights from one j. in 1884. It was admitted that |. had been recorded 
as an occupancy tenant in 1850, and it was also adm tied that ever 
since 1850 down to the present lime, no rent had been paid for the land 

other than laiui revenue and cesses thereon. Relying on Polar v. 

KhayalP it was argued on behalf of the plaintiff that as it was 
admitted that H. M. was in occupation on ist November, 1887, and he 

did not fulfil the conditions laid down in S. 3 (i) (u), ilie defendant 

was not entitled to occupancy rights under this clause. It was held 
by the Financial Commissbmer that the (return in Polar v. KhayalP was 
given by the learne*'! hinaiK'ial Commissioner while considering only the 
tenant m occupation by inheritaiu'e and not the (|uest’on of the tenant in 
occupation by pun'hase and that under the circumstances he must be held 
to have fulfilled these conditions because |., who if he had not sold the 
rights would have fulfilled those conditions. 

c lU Two generations in the male line of descent through a grand- 
sectio^n ® counting generations—scope of suh- 

The method of counting generations for the purpo.v of this clause is 

occupation on ist November 1887, shall form 

(rrnn iT'1 Anther will form the second generate and his 

g^randfather third generation. Similarlv granduncle should he treated.-’' 

Descent should be through the male line only, 

natural rolalionslvp denotes also relation- 
inf^ ' P"icludmjr the customary appointment of an heir and rc- 

religious community, such as that of iwhant and 


1. See Polar v. Klia.vali=7 P.R. 1913 (R^v)=76 PLR 1914 - 5 h> tp 
P.W.H, 1913 (Rev.). ' Lt-K. 1914=22 I.C. 552=1 

(l)=n8"l.c: S otl,m=A.I.R. 1929 Lah. 47 

3. 1926 L.L.T. 33=1926 P.C.L. 22 (Rev.). 

4. 7 P. R. 1913 (R<^v.) : Swi also 1929 Lnli. 473 (1). 

5. r.MdIm etc. r. l^fst. Daulti etc. = 126 P. R. 1890 
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It is to be noted that the provision in sub-section (3) that the words 
in the former clause [5 (i) (a)] denoting natural relationship denote 
also relationship by adoption including- tnerein customary appointment 
of an heir, and relationship by the usage of religious community, refer 
only to the original acquisit:on of tlie rights and not to acquisition by 
subsequent inheri-tance which is governed by Section 59 of the Act.® Thus 
the daughter’s son who has been adopted is not entitled by virtue of this 
clause to succeed to the occupancy rights of his adopted father though 
he can claim the right of occupancy in the first 'instance under this sub¬ 
section, and so also a chela cannot succeed to the occupancy rights of his 
mahant so as to continue the occupancy tenancy.^ 

Presumption of fact for long occupation—one generation only. 

When possession oif land of which occupancy is in suit is traced 
a long way back through generations, the presumption is that the last 
person whose occupation is proved got the land from his father unless 
it :s shown by the opposite side that lie got it in some other way.® Where 
the defendant’s father was recorded as occupancy tenant In 1852 and 
there was no evidence forthcoming from which it could fairly be concluded 
that he was the first tenant, it was held that there would be a presumption 
that he succeeded his father in the holding, and that his father, unless 
the contrary can be shown, held the land on similar terms. It was further 
held that if the defendant’s grandfather died before living memory and 
his father held the land as long as residents of the village could remember, 
this presumption would be very strong-® Of course the presumption is 
rebuttable. 

But it must be remembered that the presumption aforesaid cannot be 
carried back for more than one generation so as to hold that the father 
got the land from tne grandfather.^® 

(c) Nature of occupancy—possession must be continuous. 

Occupation must be continuous. A break in continuity of possession dis¬ 
entitles a person to claim occupancy rights. But this discontinuity must 
j,be voluntary or by operation of law. Temporary absence such as a flight 
during famine or mutiny is not a break in occupation,and so also if he 
has been put out of. possession by force or has been illegally ejected.'® 

Again, occupat'on contemplated by this section is not only actual 
cultivating occupation but includes constructive possession as well. If 
the cultivation is arranged by a person through sub-tenants without the 

6 . JawaJa Singh v, Kala Singh = 22 P. P. 1898; See also Fateh Mohd, Mst. 
friwaa=43 P,R. 1895 (F.B.). 

7. Sher Singh v, Saya Ram Das = 2 P.B. 1907 (Rev.) =36 P.L.R. 1907 = 5 P.W.R. 
1907 (Rev.). 

8. 18 P. R. 1876. 

9., Paltu V, Mohd. Hussain = 62 P.R. 1882; See also 187 P.R. 1882 ; 66 P.R. 1906— 
73 P.L.R. 1907=127 P.W.R. 1906. 

Sipadar Khan etc. v, Kadhern etc. =101 P.R. 1908=11 P.L.R. 1909=166 P.W.R. 1908— 

'4 I..C. 691. 

10. Girdhari v, Pirthi Singh=l54 P.R. 1883. 

- 11. Rahim Baksh v, Rahim Baksh = 10 P.R. 1901 (Rev.) =44 P.L.R. 1901. 

12. Udeh V, Harnarain.=ll P. R. 1880 (Rev.). 

13. Chela r. Baija and others=I.L.R. 9 Lah. 35 (F.B.), p. 
r 105 I.C. 507, ; 


= 1927 Lah. 452= 
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.ntervcntion of the hintllord t.ut independently oi' him, he certainly occiip'.es 
It/ ^ 

{(1) And for a period of not less than twenty years. 

The corresponding section of t,hc old Act [see Section 5 of Act XXyill 
of 186 K, Appendix] did not provitle that such occupation snould be at least 
f,„- a period of twenty years. The limit of 30 years was inserted on the 
suggestion of Colonel McMohan. He put the lollowmg pedigree tables 

;ts (.’xcmplifying; his arg'umonl :— 

Ram Singh Rani Naraiu 


Mela Rani 


Suba 


Gobind 


Natlui 

I 


Kishan Sawan Dharni.i Sohiui 

Possession of the land was actiuired by the above two brotliers 20 
years ago. Ram Singh was not a vigorous man. He and Mela Ram 
were shortlived and died during the Iwenly years, leaving ('.obind, a boy 
o' ten years of age. Under (a I, ^ landing' as it thd in the oUl Act, thanks 
lo the bad eonslitut’on of tlie family, (robind must be declared an occu¬ 
pant y tenant. Ram Narain, lae seeoiul brotlier being a strong healthy man, 
still 'lives, and is 05 years of age. He has two sons and four grandsons, 
all alive. In a suit between Ram Narain and llie proprietor, it must be 
iiel-d that he does not possess oeeiipanev irghl. I'lie <iuesl on becomes 
n's jitilicdhif and tlie familv are liable U> be oustetl irom the land, though 
there is no dillerence between tlieir ease and Ram S ngh's branch, except 
tliat one hram h have good t'onstiuition and the oilier have not. As regards 
length of oecupation aiui other tireumslances, tliov are ahke. 1 bus clause 
(I), standing hv itself, would liave olVeretl a premium on bad lives; hence 
lliis limit. 

(c) “ Paying no rent therefor beyond the amount of the land reve¬ 
nue thereof and the rates and cesses for the time being chargeable 
thereon.’*—meaning of the expression—rent includes rendering of 
service 

It is to be notetl that under the tlefmil'on of “rent" and “land- 
revenue” rent inelucles se^viee^ and “land-revenue” anv rate imposed in 
respect of the inertased value of land due lo irrigathm, what is commonly 
known as owner’s rale or walt*r-advantai*e rate, h'or this clause therefore, 
there should he iU)n-ren(K*i* nj» ol an\ serviie also as condition of the tenancy 
over and above the land-icvemu' and rates ami eosses for the time being 
p:ivable for that land. 

I he land-icvenuc referred to m this clause is not necessarily revenue 
assessed in caMi under Regulation or Act e/ the British ('.overn’ment but 
ce/>/( and haiai also. I'lic Hon'hle Sir |. H. Lvall, Lieutenant Governor 
of the Puniab. in a note cpioted in h'-naiu ial Circular No. 2 ^ of 1889 , 
oliserved on this point as follow^; •_ 


revenue 


”1 am of opinion that it vs not necessarv 
/u 7 e here as if it was etjiiivalent with .\ct. 1 


rv to construe the word 
I bcl'evc there was no Act 


y kn a ion roi the assessment of the land revenue, striellv speakiug, in 

u unjnb before 1 S 71 , and at tlie ]>resem clay in Madras, or 

Kl,r-/p"n rnm/r' 187H. 22 P.H, 1876; MaWAvhiin v. H»kim 

■ . ; Si-o aR,. NIIkiI Sinyl, r. Hari Sim;l> .' 10 , = ^ P.R. 1895, 
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the greater part of that presidency, there is no Statute law for the assess¬ 
ment of the land revenue. I'he Government o'* Madras acts in. imposing 

it (which they have done all along) upon the old customary law of India. 

It is to this law tnat I understand, the preamble of Punjab Land Revenue 

Act, XXXlll of 1871, refers. No enactment was repealed by that Act.” 

“Putting aside the qucst'on of interpretation of the word Jaw in 
Section 4 (10) of the Act, and coming to Section 5 (a) it is manifest that 
the section is intended to deal with a quest on between the landlords and 
the tenant, and the question is, has the tenant paid as rent (/. e.) 
as due to the landlord, (see definition of rent) nothing more than 
land revenue and rates and cesses chargeable? Now, as a matter of 

fact, unless the tenants we are concerned with (he., those who have paid 

revenue and cesses without nialiJiaaa since settlement), paid the pro¬ 
prietors sentuiiii fee when baiui was in force (in which case we may be 

sure a cash malikatia was put on in place of semuini, as tliat was tae 

invariable rule in the old Settlement), they really paid the landlord no rent 
at all so long as the jaginJars maintarned batui collections in respect to 
both proprietors and tenants of that class, for the jagirdars collected 
direct from those tenants as from the proprietors, these men, therefore, 
paid nothing in those days as rent to the landlords, and what they paid 
direct to the jagirdar they paid undoubtedly as the old revenue and cesses 
of the country. These bntai and cabii collections arc the ancient form of 
the land revenue of India.” 

Ignorance on the part of the tenant as to the amount of land revenue 

no 6XCUS6« 

There is again nothing in Section 5 (i) (a) which would lead one to 
'suspect that ignorance on the part of the tenant as to the amount of land 
revenue wHl assist him in establishing a claim under that section. 

Presumption law—sub-section (2).—meaning and scope 

The substantive law for claiming right of occupancy under clause (a) 
of sub-section (i) of Section 5 of the Act has been explained above. When 
the amendment of the Punjab Tenancy .Act, 1868, was taken m hand it 
was realized that it was becoming very d'fficult for a tenant to prove the 
conditions laid down above, for a few men survived even in 1887 who 
could give evidence as to those times and there were no reooids to re.er 
to. The cfifiiculty was to become all the more acute by the passimg o 
further time. Hence this sub-section was enacted its object being to pit 
a reasonable limit on the evidence to be required of a tenant ^ a.m-ng er 
clause (a). ,It was contended that if a tenant could show that he 
held continuously for thirtv years on these favourable terms it was on y 
reasonable to throw on the land-owner the burden of 
grandfather’s or granduncle’s tenancy was ^ t 

framers of the Act recognized that they would be 

and perhaps unreasonable difficulties m the way o ^ ' certain num- 

they .insisted upon their introduced a 

S;;1^S“bM^i°:r7n wbich establishes a presump¬ 
tion in favour of the " tena^nT^roves” th^ he has continuously 

occupied land for thirty years and ^.gjng, 

of the land-revenue thereof and the rat s _ 

■ 15. Nathu, All Baksh = 1923 P.C.L. 16 (Eev.) ; No, 6 of 192^-23, 

decided on 5-4-23. 
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.har,.cahU. .hereon, it may be l^n-sn.ucJ that be has fulfilled the conditions 

of clause (a) of sub-section- 

1 lie rollouing points arc to be remembered 

(,) lenant” here also i.'.clu.les the predecessors and successors-in- 
interest of a tenant for the time beinpr and circumstance of the 
lenant in possession not having inherited the tenancy itom a 
^'■ranclfather or c;^rari(luncle tlocs not aJTect the presumption con¬ 
ferred by this sub-stetion.^® 

Thus a vendee would he entitled to the benefit of this presumption for 
claim or rignt of occupancy where the vendor would have been entitled to 
the presumption if he had l)een in possession of the land instead of the 

Similarlv, a person to whom occupancy r'ghts have been gifted with 
die .a.nscnt or acquiescence of the lan<llor<l is enUlled to the benefit o the 
presumption under Section 5 (2) for the acquisition of occupancy rights 
under Section 5 (i) (a) when the donor would have been entitled to the 
said presumption if he ha.l been in possession of the laiul instead of the 

The perioil of thirty years is to he tahen prior to^,e Institution 
^ ^ of the suit and not prior to the enactment of tnis Act. 

.1 IS whose successor-in-interest he claims 

But the tenant or the ^n '..ccupat^on of land on ist November. 

the right of occupancy ■ \cl did not intend to allow the parti- 

accimes^nder Section 5 (t) (») to accrue after 

ES”" :f If' r ™'sir v- 

rriificSt," fir .rvisrrir;::;.. 

!lr ".Vc .i». 

he has fulfilled the conditions of clause (i*) ol sub-seclion ( )• 

Presumption is rebuttable, . . 

Phis presumption is not ahsolulc. U ,s rebuttable by the 


16. Poliiv V. Khayali=7 P.H. 1913 (Rov.). 

17. (lahya r. Devi Das =1926 L.Tj. 1. 33. 

18. noin.an etc. v. Kuiulan etc. = 1954 L.h.T. 61. q;nijh=4 

19. Miuila. r. Jiwan Itaksl. = 5 IM!. 1896 (Bev.) i I'.rhlu, oto. r. ®'"8 

PR. 1897 (Rev.) 1 fhailu r. Man Su.k 1. = 3 P.R. 1911 (Rev.) ; Supsars r. R«m S»»> 

= 1932 L.T..T. 12. . , oo 

20 Mania r. liwaii Ral^sli- S I’.R. 1896 (Rev ) ; paRO 22. ^ ^ 

21. PiM-taii Sinph v. Dilawav Shah = A.l.R, 1929 Lab. 473 {l)=n8 1.0. « • 
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and continuously occupied it at revenue rate ior thirty years and there is 
no further evidence on either side, the court is justified in accordim^^ r\g\n 
of occupancy to that tenant under Section 5 (i) (u) in face of the ^ above 

presumption.^- It was observed in Kalu a)td others v. Kashi Ram.'-^^ _“The 

land in question has been held for a period of more than years by the 
(tenant and by his immediate representatives-in-interest, and no rein 
other than the land-revenue has been paid during the whole of that time. 
Therefore, under sub-section (2!, the presumption that the land has been 
■held for more than two generations through a grand-father or grand-uncle 
and for a period of not less than 20 years, has been correctly established. 
There is no evidence rebutfng this presumption, and it seems to me, there¬ 
fore, that the Assistant Collector’s finding in i5avour of the tenants was 
justified.” 

But if the landlord is able to prove that— 

(1) the tenant or his predecessor-in-interest who was in occupation 
on ist November, 1887, had not held for more than two genera¬ 
tions in the male line of descent through the grand-father or 
grand-uncle; or 

(2) that it had been thus held only for a period of less than twenty 
years before that dale; or 

(3) that on or boi’ore that date the tenant had paid rent beyond the 
amount of land-revenue and rates and cesses chargeable on the 

land, with that period, 
the presumption is rebutted. 

Onus of proof ,—Of course, the onus of provhig it is on the landlord 

when the tenant has proved the former. 

When evidence is accessible to both the parties which would have 
settled the case one way or the other, is the person who claims right of 
occupancy under the above clause justified in resting on the presumption 
and leaving it to tKe landlords to rebut it from that evidence? This point 
was touched in Sjiggham v. Ram Sararj and oiherSy^^ but not decided. It 
was, however, laid down that the Revenue Court should send for that 
record and then decide the case; otherwise it would be a material irregu¬ 
larity. It was, however, remarked in para. 14 of the ‘Statement of Objects 

and Reasons’_“It is not often that older evidence would be forthcomhig 

^nd, if it-is obtainable, it should be for the owner to produce it.” 

Where the presumption given by clause (2) of S. 5 has not 
been rebutted, the plaintiff is entitled to occupancy rights under S. 5 (i) 

Joint tenants—grant of occupancy rights — principle. 

The land in dispute was formerly held by one G. R. who was succeed¬ 
ed on his death by his three sons, one of whom died before the passing of 
the Tenancy Act, leaving an adopted son, the plamtiff. At the time of the 
passing of the Act the land was -occupied by the plaintiff and his two 
uncles and the latter having died without any issue, plaintiff claimed rights 

22. Maula r. Jiwan Baksh = 5 P.R. 1896 (Rev.) ; KaJu and others r. Kashi Ram 
=1925 L.L.T. i; See also Chailu r. Man Singh = 3 P.R. 1911 (Rev.) and Polar v. 
KhayaU=7 P.R. 1913 (Rev.). 

23. 1925 L.L.T. 1. 

24. 1932 Ij L T 12 

25. Canwan v. Nathu Singh=30 I.C. 845=2 P.W.R. 1915 (Rev.). 
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1 ^ l.r^ 1 r 11 nr>• It appeared that before the pass:ng of 

of occupancy m fTther his Ancles, nor his grandfather, had 

,..cr paid any rent or he f > ’^s uncles held the land. It was 

able thereon, and also the plaintiff must be taken 

held that at the ” .oli' of the'entire holding, f'aough no doubt jointly 

to have been n 1 < .rrandfatber had previously occupied the 

S'.s 

and'warendded under'tha't clause’ to a right of occupancy in the entire 

''”'''’\hhough this was the ruling under the ohl Tenancy Act, . 868 , the 
princ'ple is the same and is equally applicable to the provisions, under l e 
p-weni \ct -Phis is consistent with the view that the members of ho 
r.nant-s' familv whohad jointly held with the tenant, fal "'.thin the 
eVtegory o^ the predecessors-in-interest of the sticcessors of any one of 

the tenants. 

It is also to be noted that even if the shares of different joint tenants arc 
specified, it does not c.-ase to be a jomt tenanev. But it becomes separate 
as soon as it is partitioned under the provisions of the 1 unjab Land 
Revenue Art or otherwise, f.^rr cnwryicninry umlcr scctiou 59 ). 

Occupancy rights in part of the land. 

'Ihc plnintifF. u tenant, sued to contest a notieo of ejecimcnt. The 
Colleetor, on npcnl fou.ul that the plaintlH* had fulfilled the conditions of 
section 5 (t) (//) in respect o" n part of the land in suit. \hou<rh not in 
respect of the \vhol(\ and i^ave him a decree for occupancy ri^dils m suca 
part. The Commissioner, on further appeal, dismissed the plaintifl s suit 
in ioto upon the g-round that in order to succeed under clause 5 ( 1 ) [a], a 
tenant must sho\v a continuous possession his holding and not 
fraction thereof mcrclv. If was held by the Fbianeial Commissioner that 
if the landlord had permitted the tenant to fulfil the conditions of the 
sub-sect!ion in respect of a part of the lanel. part should have boon 

decreed to him.^'' 

CLAUSE (b) OF SUB SECTION (1). 

Essential conditions for claiming right of occupancy under clause (b) 
—-‘Tenant’ includes predecessors and successors-in-interest. 

To claim oceupanev rlglits under tliis clause the tenant is to prove 

(1) tliat be was once owner of that land; 

( 2 ) that be ceased to be landowner thereof otherwise than Vw forfei¬ 

ture to the (lovernmcnt or than by anv voluntary act; 

• • * 

( 3 ) that be has continuously occupied the land since the day he 
ceased to be land-owner thereof. 

Here also as the definitb^n o!* ‘tenant' expressly includes predecessors 
and succcssors-in-interest of a tenant, this clause cannot be construed 
limiting the right of occupanrv therein contemplated merely to the person 
who involuntarily parted with 'his ownership, and, therefore, it is open ta 

1870: 4. VM. 1880. 


26. 86 V.n. 1883; Roo alsr> 83 V. R. 1882; 57 RT. 1868 36 I'.R. 

27. Roo Mania v. .liwaii Raksli 5 R.R. 18% (Rev.). 

28 ITiido r. Darbavi . 5 P.R. 1691 (Rov.). 
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a .representative of such person to assert a claim which the lattjr h t^I 
failed to put forward.^* 

The corresponding clause of the old Punjab Tenancy Act (XXVHI 
of 1868) ran as follows :— 

‘Every tenant who has involuntariU' parted or shall involuntarily part 
with proprietary rights in any land otherwise than by forfeiture to Gov¬ 
ernment; and who has continuously occupied or shall continuously occupy 
such land or any part thereof ifroin the time of such parting, shall be 
deemed to have a right of occupancy in the land so occupied.’ {Sec 

The words ‘or part thereof’ contained in this clause, as It stood in 
the old Act, have been omitted. Would not this clause now apply to a part 
of the land Hirde v. Darhari etc.,^® shows that it would. 

Government Here means the British Government onlv. 

Voluntary means with deliberate intention after the full knowledge 
of facts. An example of this is of a proprietor who had mortgaged his 
land by conditional sale which had been converted into an absolute sale 
because he was deprived of proprietary rights in fulfilment of the condi¬ 
tions of his own contract.®^ 

But an owner who through his inability to pay the revenue loses his 
ownership ceases to be landlord bv involuntary act within the mcanin^g o' 
this clause.®^ A sale of proprietary rights in execution of a decree for 
arrears of revenue, there being no proof that the default was wilful or 
decree purposely or collusivelv allowed to pass, is another example of 
involuntarily parting.®® 



Continuous occupation has the same meaning as in clause 5 fi) fa). 
{See page 43). 

This clause is almost a dead letter now. 

It may be noted that under this clause no period has been prescribed 
Does the Legislature thereby mean to lay that even an occupation of one 
day or any smaller period fulfilling the above conditions entitles the 
occupant to the occupancy rights under this clause.. This is what the 
plain m-e^n/ing of the section is. On examining a little further it will, how¬ 
ever, be noted that the contingency would seldom arise as this clause is 
almost a dead letter now. 

Clause (g) of section 67 of the Punjab land Revenue Act, 1887. hi\s 
down that subject to the other provisions of that Act, an arrear of land- 
revenue may be recovered by sale of that estate or holding. As po.nted cuit 
above a landowner whose land has been thus sold, involuntarily parts with 
his ownership, and if He continues to occupy the land, even ^for a day, he 
^ill fulfil the conditions laid down in this clause. Is he entitled to the rig t 
of occupancy? The plain meaning of the above clause shows that he :s. And 
section 76 of the same Act enacts that ‘land thus sold shall b e sold free 

29. Bam Chand v. Umrao Singh=6 P.R. 1895 (Rev.). This was not the view ander 
the old Act, See 67 P.R. 1885; 12 P.R. 1886 and 148 P.R. 1888. 

30. 5 P.R. 1891 (Rev.). 

31. Bhallan v, Sohna=6 P.R. 1881. 

32. Ghipi etc. v, Sigaru=3 P.W.R. 1912 (Rev.). 

33. ' Shadi etc. v. Ka.siin Ali = 19 P. R. 1871. 
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of all incuiTibranccs with certain proviso, 
itialous position. 


Thus we are led to a very ano 


A^ain, land helong^ing- to a member of an agrricultural tribe cannot 
be sold in execution of any decree or order of any Civil or Revenue Court 
except for recovery of arrears of rent. (Section i6 of the Punjab Aliena¬ 
tion of Land Act, igoo). In case of land-owners who are not members of 
the ag^ricultural tribes within the meanirf^ of that Act, these conditions 
may be fulfillrd but thereto an acquisit'on of occupancy rig^hts under this 
clause is more or less out of question. Suppose one A in execution of his 
simple money decree af^ainst B attaches the land of B and puts it to sale 
through court and C piirrhascs It. C does not take up possession and B 
•s allowed to occupy this land ('ontinuoiisly from the date of the sale. Now 
B fulfils all the conditions laid down by this clause, but can he. acquire 
the occupancy rights under this clause eycn after an occupation of ii 
years. The answer is no. because B ran be ejected or dispossessed within 
tfircc years by means of an application in the executino’ Court under O. 
21, r. C. P. C.. and by means of a rei^iilar suit within t2 years of the 
date of the sale. After ^he expiry of t 2 years B would bo full owner again 
because C loses his rights by efflux of time. 


CLAUSE (c) OF SUB-SECTION (V. 


Essential conditions for grant of right of occupancy under clause (c.) 

Ihroe tinners arc required to he proved to establish the right of occu¬ 
pancy under this clause, yi^ :— 

(t) that he settled along with or was settled by the founder thereof 
as a cultiyator in the yilkige (^r estate in which the land is 
situate; 

(2) that he held on 21 si day of October, 1S68, in that village or 
estate in which lie so settled or was settled by ; and 

(3) that he has continuously occupied the land since that date. 

Proviso. —If, however, tlie landlord proves that the tenant was 

settled on land previously cleared and brought uncicr cultiva¬ 
tion by or at the exp>onsc o| Mio founder, the tenant is not 
entitled to right of occupancy under this clause. 

Note .—-Ibis claus*e also intludes the predecessors and successors- 
In-intercst a tenant. 

It will tiuis be seen that this clause is much wider than the corres¬ 
ponding clause 5 (3) of the old Tenancy Act of 1868 wlvch ran as follows: 

or \\ 10 IS at the date of the passing of this Act, the n':pres<‘ntative of 

a person w 10 settled as a cultivator into village in which the land occupied 
by such tenant is situate alon-,- with the lountlers of the village.”' The 

in ^ *^^^7 confers the status of an <xx'upancy tenant upon a 

rultiv'itor fb ^ a ong with or settled by, the founder of a village as i 

that sfntnc and Ivs successor-in-interest wliile the old Act conferred 

that status only on his representatives. 

divid^ ii^tn who settle in a village with its founder can be 

to the landlord in those who have rendered assistance 

- - -houses and wells at their own expense 


S«c Nurulla a. Sharif Arinu.? P.R. 1890 (iw“). 
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and (2) those who have rendered no such assistance and simply occupied 
the land which was in -every way prepared for cultivation by the, landlord 
himself or at his expense. Whereas those falling under (i) are entitled to 
occupancy rights, those falling under (2) are not entitled in view of the 
proviso to this sub-section, as will be explained hereafter. 

Settlement along with or “ by the founder— meaning and scope. 

(i) Settlement “along with” the founder means settlement contem¬ 
poraneously or in association with the original -founder during the initial 
stages of the foundation and development lof the village. Where a culti¬ 
vator is shown to have commenced to reside in and to cultivate shamilat 
land in a village during the life-time of a founder 'thereof, such founder 
being at the time a lamhardar or otherwise directly concerned with the 
management of the shamilat, there is a fair presumption that the cultivator' 
in question was settled in the village or by the founder thereof as cultivator 
therein. This presumption, o^f course, is rebuttable, by adequate proof of 
facts inconsistent with or contradicting such presumption.^® 

(ii) Thus where in a suit to contest notice of ejectment the plaintiff’s 
father was proved to ha\'e been in the village in 1839, but not earlier, the 
founder having sold all his rights to a third party in 1836, it was held 
that the plaintiff could not be said toi have acquired occupancy rights in 
the village on the plea of being settled by the founder.®® 

(iii) Where the predecessors-in-in.terest of the landlord had admitted 
the correctness of the statement of the ancestors of the tenant in parcha 
tasdiq to the effect that the land in suit had been brought under cultiva¬ 
tion in Samhat 1916, (A.D. 1858) and it was clear beyond doubt that the 
latter had been settled in the village with the founder, lit was held that 
the present tenant was an occupancy tenant under this clause.®^ 

(iv) It is significant to note that Settlement by the founder may take 
place at some stage after the original foundation.®® 

As a cultivator. 

The words ‘as a cultivator’ are Important. The intention of the 
framers of the clause was to protect persons who, not being proprietors. 
settPed with the founder in a subordinate capacity of a tenant. Thus a 
representative of a member of the original proprietary body who was one 
of the founders of the village cannot acquire occupancy rights under this 
clause against another founder be.cause he cannot be said to have “settled 
along with the founder.”®® 

Only last foundation of the village to be looked into. 

All that the court should look to is the last foundation of any village 
and should disregard any plea on the part of the landlords^ in bar of the 
tenant’s claim to the effect that there had been some previous foundation 
of the village.^® 

35. Lakhi and others v. Amar Singh and others=3 P.R. 1916 (Rev.) =37 I.C. 1006 
2 L.L.T. 1919=1916 P.C.L. 1 (Rev.); See also Atar Singh v. Diwan Singh=94 P.R. 
1880. 

36. Mst. Asghari Begam and others v. Thakar=1923 P.C.ti. 17 (Rev.)=No. 22 of 
1921—22 decided on 8th February. 1922. 

37. Rahmat Ali v. Abdul Rahman and others = 1921 P.C.L. 17 (1) (R6v.)=No. 70 
of 1920—21 decided on I7th October, 1921. 

38. See 3 P.R. 1916 (Rev.) =37 I.C. 1006: 1932 L.L.T. 81. 

39. Hira r. Budha=l P.R. 1907 (Rev.) =13 P-L.R. 1907. 

40. 3 P.R. 1900 (Rev.) =10 P.L.R. 1900 Supp. 
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n,„ il». ,„l,lv,u«.n or la.Kl t»kon r™,. ;,n oM vUIobo and made for 

edaomMoldv; ln,o a aero ea.a.o i, no, really ooha, „ ooo.emp- 

i)v ilic expression ‘fountlin*,^ a \ illag- . r n -j 

Cl u.sc. (. ) of section s (-) o' I’unjy'.b Tenancy Act of 1887 provides 
t leiusr ( ) o (. St passing of the Act the representa- 

'tive of'a” per son ho settled as a cultivator in the village, in, which the 
1 n!l icupfed In such tenant is situate, along with the founders of the 
e ll co is to he' deemed to have a right of occupancy m the land so occu- 
;,!! .‘^whether the lanrl was oecupied from t;te time ol hrst settlement or 

from n later date.’- 

Continuously occupied the land since that date. 

I'hc meaninfr of “continuous occupation” lias already been 
nndei- clause s {-) (^>). The only thing that need he pointed out here is 
lhat ihcre is no warrant for tl4c proposition that in orden to establish 
o('cupancv rinlits un<lcr this clause possession must be continuous up to 
21 St Oclohcr, 1868 . It is only necessary to have ooiilinuous possession 

after that date.**' 

The land in which right of occupancy is acquired. 

“'I'hc land” referred to means the land which the tenant occupied on 
2 ist October, 1868 , the date on which the old Punjab I'enancy Act came 
into ''orcc, and not necessarily the land which he oex'Upiet^ on settling in 
the village. It is not necessary to show lhat the tenant was representative 
of the original settler, in respect to any particular portion oia the land in 
wliieh the right is claimed, or to trace the Iiistory of its previous occupa¬ 
tion. rhus a tenant or his representative need not he in possession of the 
original land igranled to him or which was, cxcupied by him, but he will 
l)e held to have occupancy rights in idl lands which he was in possession 
mn 21 St October, 1868 .'**' 

fhe onus, however, lies on the tenant to show the precise land held by 
!iim in 1868 . It is not suOicient to find out that lie was in possession of 
some out of many acres.*’ .\ dci'iee declaring occupancy rights under 
this clause should specify tlic precise lands of which the tenant was in 
possession and in whlcli he has acc|u‘red occupancy rights.'*® 

Tenant not living within the estate or village where the land is situate 
—no right of occupancy. 

;\ I'laim for occupancy rights under tliis clause cannot he sustained 
unless the tenant lias his abode wiiliin the limits of the village or estate. 
In rases where there is an inliahited village site the words ‘or estate' are 
merely explanatory of tlie word “village”.*’ 

'I his, however, eannil apply to the ease of a man who lives in one of 
ilu* two estates out of which the third estate has been carved.'*® 

Piuas Ham and othois r. Maklian Tiid luul otlu'rs = 1932 L.L.T. 81. 

Jiwan ttf. r. ^^ollamInad tlaval P.H. 1919 (Hev.) =54 I.C. 969. 

1932 fj.L.T. 81; Qamar Pin r. Sultan- 1932 IMMj. 32 (Hev.) : 3 P«R. 1919 

S4 T.r. 969. IIP 1M..H. 1920. 

Jana r. Boli Hain-38 P.R. 1894 (F.B.) ; Soo also 94 P.H. 1880; 1 P.R. 1874; 
1881: ami 176 H.H. 1883. 

Msl. Ahx Pi Hou-am r. Tiloka --6 H.H. 1891 (Hev.). 
ll.id, 

Khairati r. Mnium Klian -6 P.H, 1900 {Hov.l=43 P.L.H. 1900 Supp- 
Paras Uain amt otlu'is >■. ^rnUlmn Lai and othois 1932 L.Tj.T 87, pnge 82 


41. 

42. 

43. 

(Hov.l 

44. 
38 IM? 

45. 

46. 

47. 

48. 


53 


S. 5.] RIGHT OF OCCUPANCY 

Proviso to this clause. 

The proviso to this clause is also important. If the landlord proves 
that the tenant was settled on land previously acquired and brought under 
cultivation by or at the expiense of the founder, no right of occupancy can 
be conferred under this clause. 

Village R was formed in 1843 from waste land taken from adjacent 
estates and was conferred in proprietary right on defendants, the proprie¬ 
tors, who located tenants of mali caste. The expense of sinking wells was 
incurred by defendants. In 1846 t^e defendants, bv a judicial decision 
were declared to be proprietors and the mali cultivators u-'e^re declared as 
tenants simply (not specifying whether as occupancy tenants or tenants-at- 
will). But it appeared that the settlers could not acquire occupancy rights 
as they had cultivated only for three years and there was no special agree- 
iment conferring such r'ghts, dn 1849 by an executive order the malis 
were directed to be entered as tenants-at-will. A suit was brought bv 
mali non-proprietary cultivators for establishment of occupancy rights, 

Held, that those of the plaintiffs who vfere original settlers in 1843 
had no right of occupancy, because the executive order of 1849 was 
communicated to them, but plaintiffs who were representatives of original 
settlers at the time of" passing of the Tenancy Act or such representatives 
were entitled to decree for occupancy rights under section 5 ( 3 ) of the 
Act, provided occupancy had been continuous or any changes in their 
cultivation were covered by S. 7 of the Act.^® 

CLAUSE (d) OF SUB-SECTION (1). 

To acquire right of occupancy under this clause the tenant musr 
prove either of the two conditions, viz :— 

(i) that he being the Jagtrdar of the estate or any part of the 
estate in which the land occupied by him is situate, has 
continuously occupied the land for not less than twenty years, 
or 

( 2 ) that having been such a Jagifdar, he occupied the land while 
he was Jagirdar and has continuously occupied it for not less 
than twenty years. 

Here also as the tenant includes the predecessors and successors-in- 
interest of a tenant, the successor of a Jag^irdar or ex^Jagirdar 
can maintain the claiimj of right of occupancy under this clause 
tf the other conditions of this clause are satisfied. There was 
no such definition in the Act of 1868 . Thus the important extension of 
the meaning has rendered inapplicable rulings which limited the acquisi¬ 
tion of occupancy rights in a matter which excluded the clhims of those 
V'ho were only descendants and representatives and not the original 
tenants to whom the qualifying incidents pertained.®® 

The following extract from speech in Council by Col. Davies’ will re¬ 
pay perusal:— 

“The last change I have to explain in this section is in clause ( 4 ), and 
this has been rendered necessary by a decision of the Chief Court, who have 
held that a right of occupancy can only be acquired by the Jagirdar or ex- 
Jagwdar himself and not by his representatvie. The right in such cases has 


49. Massania v, Partap Singh = 62 P.R. 1874. 

60. Shiv Dayal i', Paritam Singh = 7 P.R. 1912 (Rev.) =18 I.C. 56=178 P.Ij.R. 1913 
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it. origin in tKio position ot authority held by the Jagirdar under Sikh rule 
rvhirh eavn security to his tenure; and provided the land was originally 
(X'nipicd l>v thr Ju^inhir <lurin^^ tin* continuance, of the ](igir^ and has since 
been uninterriipedlv o. c upied bv h m and his representative for the term of 
twe ntv vears as nriginallv fixed in this clause of the .Act, there seems no 
rrood reasc.n for exeliidiniy the latter from the right igiven by thts clause. On 
The eontrarv the fact of his having succeeded in maintatning the culttva- 
tion possession rT the land after the deatin of the Jagirdar, strengthens his 

claim to recognition of his 

“'Ilhe two last alterations have been cfTceled by so dcfinin»j the word 
tenant as to ineluclc the predecessors and representatives-in-interest of a 

tenant.” 

The Ja^irdar must be a tenant—position of ala lambardar. 

The ]agird(ir must also be a tenant. 

W'here certain persons claimed occupancy ri^iits under this clause 
as being- the sons of a person wlio had occ upied the land as JagiarAar for 
20 years, it was held that it was necessary for them to show that the said 
person was not only a jaginUir but also a tenant as denned by the ActT 

'I'he most important tiuestion is about tue assignnuent of a portion 
of land to endow the office of aln himhtinhtr. 1 he former view was that 
it could not be said that under an arrangement whereby the village proprie¬ 
tors assigned a portion of land to 'endow the ollico of ala laiahardar, to 
which Government appointed a t ertaln perst)n, the person so appointed and 
in possession ol* the assigned land was tenant of the v llage proprietors in 
the sense of holding land und'cr them." 

The subsequent contrary view expressed bv the Financial Commis¬ 
sioner was that tlie position of ala lauihardar was no other than that of 
tenant of land in his occupation inasmiuh as be had been holding it tem¬ 
porarily by consent of the proprietors and so under tliem, and had been 
liable to pay rent, should the) make such dcmaini, at all events on expiry 
of settlement that was current when the land was given to them.* I'hc 
matter was consiclcivd by a l''uil French of llu' Chief Court and the view 
taken by the Fnancial Comimssioner in these later Revenue Judgments 
adopted. 

Continuous occupation for twenty years. 

I he period of twenty years does not mean twentv vears before the pass- 
ing of the 1 enancy Act but beiore the date ol the suit.* This continuous 
occupation of twenty years may be parti) occupation b)' a Jagirdar as such 
and partly occupation by the same person or his ix'.presentalive as a 
tenant where lie has ceased to be a Joginlar. The resumption of 
therefore, docs not interrupt the ('ontinuitv of possession.* 

that the holder of a jugir granted in A.D. 1809 by an officer 
Government on behall ot that Government and resumed by 
the British G overnment at annexation, was a Jagirdar wdthin the mean- 

1. Sham Singli v. Ohula. Singh - 105 P.U. 1894. 

2. See 105 P.K. 1894 anti Stihiia r. Mtisam 25 IMl. 1895. 

1 ^ I**'''-) ; Singh t>. Hira Singh 

-1 P.R. 1897 (Rev.) not followed in 1924 Lab. 606. 


4. 101 P. H. 1901 (F.H.). 15 P.R.u. 1901 . 

5. niiola Singl, r. t!opal.-.v83 P.R.. 1882. 

6. Jodh Singh r. Kishon Singh- 8 P.H. 1896 (Rev.). 
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mg oif Section 5, sub-section (i) (d), Punjab Tenancy Act, 1887 which 
confers under the circumstances specified therein, rights of occupancy 
on persons who have been Jagirdars of the lands occupied by them/ 

Where a person continuously has occupied the land in suit for more 
than twenty years as muafidar without condition of service, he acquires 
right of occupancy and cannot be ejected at the mere pleasure of the pro- 
prietors or because he is a minor/ 

Being Jagirdar, etc., or having been Jagirdar—meaning and scope— 

holding jointly with others. 

It is not necessary that the cla’mant or the person under whom he 
claims should be. or have been, jagirdar o^ the particular land In the 
village in which the occupancy right is claimed. It is enough if he is or 
has been so in any part of the estate in which the land occupied by him 
is situate. This clause does not limit the right of occupancy to land actu¬ 
ally held rent free, but gives that right to a person who is or has been a 
muafidar in the village in respect to any land situated in that village 
which he has continuously occupied for not less than twenty years/ 

The same principle as in 5 (i) (a) applies with respect to joint tenants. 
In a suit by a successor-in-interest of an original Jagirdar who had joint 
interest with others of his family to contest a notice of ejectment and 
establishment of his occupancy rights, it was proved that the tenant was 

Jf^girdar within the meaning of section 4 (15) and that the joint occupa¬ 
tion Off' the land by him and his familv had been continuous for a period 
exceeding twenty years. It was held that the plaintiff was entitled to occu¬ 
pancy rights in the land equal to his share in the joint (holding under this 
clause. In such cases it is within the competence of a Revenue Courfi to 
dispense with an application from a joint tenant under section iii of the 
Land Revenue Act and to direct by its decree that a partition shall be 
effected and that the share of the tenant in which he has been found to 
have acquired occupancy rights should be marked off and that he should 
be elected from the residue.'® 

Plaintiff claimed occupancy rights in a plot of land which was originally 
muafi jn favour of his predecessor-in-interest. Half of the muafi was re¬ 
sumed in 1889 whereupon defendants sued in the civil courts for posses¬ 
sion thereof as proprietors and obtained a decree, and subsequently to the 
institution of the present suit, they obtained possession of the said half 
though it did not appear that the plaintiff’s possession as tenant had been 
interrupted. The Lower Courts dismissed plaintiff’s suit with reference 
^th to section 43 of the Civil Procedure Code and to section m of the 
Punjab Tenancy Act, 1887, l^be grounds apparently, that plaintiff’s pre- 
decessors-in-interest had relinquished his claims to occupancy rights In 
certain proceedings before the Superintendent of settlement in 1858, and 
that an agreement between the parties on the occasion was inconsiistent 
With the present claim. It was held that in respect of unresumed moiety 
the present suit was premature and that in respect of the resumed moietv 
the claim lay under this clause and that there was nothing in the facts of 
the case or the previous litigation to bar his claim." 

7* Nathu etc. v, Atma Ram=2 P.R. 1892 (Rev.). 

8. Desn v, Chuhar Singh and others = A.I.R. 1924 Lah. 606 = 76 I.C. 134. 

9. Gandu v. Ganpat Rai=2 P.R. 1897 (Rev.) ; See also 7 P.R. 1887; not followed 
1924 Lah. 606. 

to* Gandn v, Ganpat Rai=4 P.R. 1904 (Rev.) =82 P.L.R. 1904. 

U. Mahant Sadhu Ram v. Lai Khan = 13 P.R. 1896 (Rev.). 
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^ mcinin.^ and scope of the term -Juginlar- has already 

,,,.n '.xplaincd un.,er .ul>-^cc,ion (.5I of action 4 -'<1 -ar be referred to. 

In a suit for possession bv a proprietor against a the latter 

contended that ite was entitled to rif^hls of occupancy under stct.on 5 U) 
o7 ZLcv .\ct, held, .hat the term ].,ginh,r mcluded a n.uahdar and tha 
as such IK- was entitled to occupancy r.prht .f .t was proved that he had 
bfcn in continuous possession for 20 ytars.^" 

Where the land in st.it is lountl to be held revenue-free under an ordy 
of the Financial Commissioner tinted ,856, and a smt for occupancy nghts 
is filed bv a person an<l h's brother's witlow and the order referred to is 
found to'apply to both brothers, held, that the rlaun lor occupancy rights 
should be rightly decreed in favour of the man and his brother s widow 

jointly.*^ 

See also commentary under seefior] 4 (15) of the Act and Appendix, of 
author's cotiinient<try on the Punjab Lanil Revetiur .Ir/, 1887. 


S. 6* 


Kijrht of 0(^cn- 
panc^y nf otlier 

tenonts roeonled 
as hnvinir t he rl^ht 
before pncsiiiLT of 
Pnnjal) T(>nnn**y 
Act, I8b8. 


A tenant recorded in a record-of-rights sanctioned by 
the local Government, before the twenty-first 
day of October, 1868, as a tenant having a right 
of occnpancy in land which he has continuously 
occupied from the time of the preparation of 
that record, shall be deemed to have a right of 
occupancy in that land unless the contrary has 
been established by a decree of a competent court in a suit 
instituted before the passing of this Act. 

Meaning and scope —conditions necessary and sufficient for grant of 
right of occupancy under section 6 

The tenant (-laimiiig right of oi'cupancv under this section must 
prove :— 

(1) that lie was recorded as a tenant liavinj^ rij^ht of occupancy >n 
land in a rocord-of-riq;hts sanctioned hv the Local Government 
before the twentv-first dav of October, 1868; 

(2) that he has conliniuiuslv occupied that land Ironi llie lime of the 

preparation of that record. 

Rut if the landlord panes that tliere Is a dct ree i>f a competent cour' 
in a suit inslitulod htTore the passinj^’ of the present Tenancy Act (ist 
Nov., 1887.) to the (ontrai'v, the rii^ht o'* occu]innt'v will not be ijranted. 

Note _Here also “tenant*' includes lus predecessors and successors- 

in-interest. 


Recorded in a record-of-ri^hts sanctioned by the Local Government be^ 
fore the twenty-first day of October, 1868. 

The record mav be of Summarv Si'ltlement t>r o( Regular Settlement 
but it is essential that such a record-f^f-riehts must be sanctioned bv the 
Local Government. AX’here a predecessor-ln-intcrest was recorded as an 
ocrupancy tenant at the Snmmarv Selth'nu'nt but the record was not sanc¬ 
tioned by tb(' T.oral Government and in the s\ibseqi>cnt Rej^ular Settlement 

_ . __ __ 

12. R.'ittan 8inp:li r. Chhajiu Simjh 12 IMV !878. 

13. Fatcli Shall r. Dadur.y r.R, 1887 (Kcv.). 
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his successors-in-interest were recorded as tenants-at-will^ it was Neld 
that the successors-in-interest were not entitled to occupancy riHits under 
this sectionA'^ ^ ^ 


Ag^ain, the documents of the Settlement must also taken tog^ether be 
uniform and show clearly an intention so to record the tenant. Contrariant 
entries will not satisfy requirements of this section. Where a tenant was 
entered in the khasra as hereditary tenant but in the muntkhib and Tahrij 
of the Settlement he was entered as ‘ghair maunisi', it was held that these 

entries were contradictory and did not satisfy the requirements of this 
sectionA® 


In the Tarmim Khewat papers of 1855, one M., the father of the 
plaintiff, was recorded as a niaurusi tenant of certain land, and a note 
was added to the effect that all the proprietors recognised him as a tenant 
wiltlh rights of occupancy. The said entry was found not to have been made 
in a record-of-rights which had received the sanction ofi the Local Gov¬ 
ernment, and, though M. and his sons, had continuously occupied the said 
land since 1855, was proved that they had for some time past been pay¬ 
ing rent therefor, and also that in 1859, in a suit between the proprietor ot 
the land and a third party, M., who was examined as a witness, had prac¬ 
tically admitted that he was merely a tenant-at-will of the land in ques¬ 
tion. The final order in the said suit was that M. should be considered a 
tenant-at-will of the land. The village, in which the land in dispute was 
situate was founded some 300 years ago. 

Hield, that the entry in the papers of the Tarmim Khewat of 1855 not 
having been made in a record-of-rights sanctioned by the Local Govern¬ 
ment, before the 21st October, 1868, plaint'ff* could not claim such right 
under section 6 of the Act. 


Held^ further, that inasmuch as M. had not settled along with, or been 
settled by, the founder of the village, and as hq and his, sons had been 
paying rent for the land, plaintiff, who was his successor-in-title could 


not claim 
1887. 


occupancy rights under section 5 of the Punjab Tenancy Act, 


But heldj that the said entry was an agreement recorded in a record- 
of-rights and prima facie operated to confer occupancy rights upon M. as 
provided in section iii of the Act, which does not require that the recorrl- 
of-rights to which it refers shall havte been sanctioned by the Local Gov¬ 


ernment. 


^eld, also that, there being no provision in the Punjab Tenancy Act, 
1887, coresrponding with section 6 (2) of the Punjab Tenancy Act of 1868 
whereby the voluntary admission of M. that he had not a right of occupancy 
would have barred his claim thereto, the defendants could not, after the ist 
November, 1887, dispossess plaintiff by proving the said admission of M. 
in a case, in which the latter was not a party in 1859. 


There is nothing contradictory in Sections 6 and iii the Punjab 
Tenancy Act, 1887, and a tenant who fails to prove his claim under section 

V may nevertheless have the benefit of section in 15 he can prove the rele¬ 
vant facts. 


See also commentary under sections in and 112 of the Act. 

14. Santa Singh r. Hazara Singh = 8 P.R. 1895 (Rev.), 

15. Kalandar Shah v, Rahi Baksh = 147 P.R. 1884. 

16. Charagh v, Mirza and ofchers = 4 P.R. 1896 (Rev.). 
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D...ruc.ion of original „corJ,-value of paper, prepared by lb. 

Srilk-inrin rrroril was rleslroyet] bat in Palwsw' s papers plaronif 

fis : V'ccxircT to^ c'rjtointift’s prt 

the punjah rename. Act, f868.-^ 

\ sun was institute.l lor possession ot certain land Irom wh.ch the 
ol nn'.in 1 card to have been rejected a.td lor si,are ol certain produce. It 
‘ n e r -,1 that the settle.,,ent record h.ad beca, destroyed m. the Sepoy 
n 1 m V Sul seciuently, the plaintill had been entced ,n the Annual papers 
!!’ heredhary tenants: IJrlJ, that in the absence of proof, to ^contrao 
ihr nl iiiUilV must be prt'sumed lo have a right of occupane>. It to be 
tissunied that entry in the annual papers was made ,n accordance with a 

bimliar entry in the settlement record. 

A suit was filed to disprove the occupancy rights of the defendants m 
respect of certain land. After the mutiny, he was recorded as an occupancy 
leiiant and continued to be recorded as such m all 

papers :,s td.so in the khc'.iHil prepared lo suhst.lule the records Jestroyed 
(luring the mutiny, field, that these entries led to a pi-esuinption that the 
(kfcnclmu was an occuoancy tenant uiuler section 6 unless facts that 
cannot lit reconciled with the presumption be clearly proved by the pla:n- 

lifT.'® 

Hut see lihallan v. Si>hua'\ in which the Chief Court held 

tliat entry in palwari’s papers prepared after the destruction of 
the Settlement record could not give a presumptive right 

of occupancy under section 6 though such entry may be of some assistance 
m ascertaining what was (onla ned in the original record and could go to 
show that the tenant was recorded in the original record as having right of 
occupancy. 1 hat canrmt give rise lo any presumption in lavour of the exist¬ 
ence of such rights. 

Wlicre the Seltlcmcnt records o^ a village were burnt in the Mutiny but 
in papers prepared immediatelv after defendants were entered as occupancy 
tenants t>f the whole land in tlispule, but the entries :n certain Bai'ivnnh 
papers made in 1855 ; showed that de'^endant’s father only cultivated a portion 
of land in suit, it was hehl lUial the entries in the records wore rebutted by. 
llie Hahiuira papers and that no presumption could be attached for the put * 
pose of this section and the defendants were entitled to occupancy rights tn 
portion of the land only.^^ 

Has continuously occupied from the time of the preparation of that 
record.’’—meaning and scope. 

What we understand by “continuous occupation” has ahcJtdy been ex¬ 
plained under section 5 ( 1 ) (a) and may be referred to. 

I he riuestion “what is a continuous occupanev” is one that must depend 
upon circumslnnccs, for, given the fact that a cultivator may arrange for the 
cultivalion during his absence^ it will have the clTcct of saving his occupancy 
fr{)m break. Siidli a temporary alisence does not prevent the defence by the 
tenant being mamtalned on the ground of presvimption uniler section 6 . The 
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occupation of a tenant may be constructive so far that he may arrange foi 
the cultivation of his holding by putting in day labourers or by subletting. 
Actual possession alone is not what is required for the purpose of this sec¬ 
tion. 

Flight for a time from ihe village in the Mutiny was held not to be a 
breach of continuous possession. 

But a tenant who had voluntarily allowed a break of continuity in his 
occupation is not entitled to claim occupancy rights.^'* 

Continuous occupation of the land is one of the essential ingredients 
constituting a right of occupancy. Where defendant, an occupancy tenant 
relinquished his land for one year, and on his return the proprietor sued to 
eject him, the Chief Court decreed the plaintiff’s claim, as a man who has 
voluntarily relinquished his rights in land cannot retain the rig^ht to re-enter 
on possession in the absence of any express or implied agreement to that 
effect.^* 

It is to be remembered that when a tenant is recorded as a 7 }iauyusi 
tenant, it lies upon those wlho allege that he has lost the right by disconti¬ 
nuity of occupancy to prove such discontinuity.^® 

Status surrendered before the passing of the Punjab Tenancy Act, 1887 
—admissions—their effect—Sections 6 and 111. 


Section 6 of the old Punjab Tenancy Act, i868, ran as follows :— 

Presumption arising from entry settlement record, 

“Every tenant whose name appears in the records of a regular or revis¬ 
ed settlement heretofore sanctioned by the Local Government, as laving a 
right of occupancy in land which he or tihe person from whom he has imme¬ 
diately inherited has continuously occupied from the entry of his 
the name of such person as the case may be in such settlement, shall be pre¬ 
sumed to have a right of occupancy :n the land, so occupied, unless the an 

lord shall in a regular suit prove— 

Rebuttal of presumption. 

(i) that, within the thirty years immediately before the institution of 
such suit other tenants of Hhe same class in the same or an the adjacent 
villages have ordinarily been ejected from their holdings at the will ol 
the landlord; or (2) that the tenant has voluntarily admitted, before any 
officer employed in making or revising a regtdar settlement of land-revenue 
or before any officer authorised to attest the entries m the record of such 
settlement, That he is a tenant not having a ''fSht 

such admission has keen recorded at the time by the officer so employed or 
(authorised.** ^ 

The words in italics are important. Thus under the old Act 

the landlord could prove, that the tenant had vo un an ^ , revenue 

officer employed in making or revising a regular 
or before anv officer authorized to attest the 

Settlement, that he was a tenant not having ^ __ 


2^anh Singh Wazeera = 20 P.R. 18711 See also 22 P.R. 

1881 (Rev.). , 

23. Udeh V. Har Narain=ll P.R. 1880 (Rev.). 

24. See 58 P.R. 1876. 

25. All Mohammad v. Gamoo = 38 P.R. 1871- 

26. See 11 P. R. 1880 (Rev.). 


1876; and 4 P.R 
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auch acl.nlss:on had been recorded at the time by fhe officer so employed or 
authorized, no ri^dit of occupanc) could be granted under S. 6 of that Act. 

Before the pab^i^g ol the present leniincy Act it was, therefore, lawful 
for tenants to surrender their occupancy riglils to the lajidlord and I'f such 
rights were validly surrendeied belore the passing of the present Act, the 
tenants were undoubtedly ienants-at-\vill at the dale of the passing of the 
present -Act and this seJiion would not confer on then^ status which they 
had so surrendered. But there must have been an express a^greement. A 
mere entry in the record-of-rights docs not amount to an agreement^ or a 
mere voluntary admission b) a tenant does not operate to deprive him of his 
riglu. Revenue Courts, therefore, before refusing to recognise t-ne occupancy 
right on the ground that the tenant has voluntarily admitted himself to be a 
tenant-al-will, should sails:v themselves that there bad been an actual and 
valid agreeinent to relinquish the right. 

A tenant was recorded at the first Settlement as occupancy tenant. At 
the second Settlement he declared that although he Iiad cultivated the land 
for 40 years, he was a tenant-at-will and would vacate the land whenever 
desired bv the propriidor. .\ year later he executed a kabuJiyat agreeing to 
pay enhanced rate and to he evaded on proprietor’s will. But it appeared 
that the tenant had done all this under thc' inipression that a strong opinion 
was held at the* second selllement I’.iat caaupancN rights would be much 
restricted. It was held that suit umU r Si*ction of llie .Act could not succeed 
as the tenant was not hound hy his deilaralion in silllement or bv his 
kahuliyat, duo to th(‘ strong rumour as to the restriition of occupanev rights 
and that his stateiiKuits could not be held as voUintarv admissions.®* 


It appeared that the defendants in a suit under section 6 to disprove 
defendants’s right of occupancy had admitted at attestation of the naqsho 

that tliey had not a right of otcupancv. Ifvhl that as the 
Settlement Offict^r at that lime pul no weight upon such record of admis¬ 
sion it wouhi be Cjuile unsafe for ll>e Ct^urts to treat it as g'ood evidence of 
the volunti'ir',’ adnvssitm which is ri'^iuired bv ('lau^o 2 o* section 6 of the 
Act.®® 


Until the .Act of 1887 came into force tenants might divert themselves 
of their tx'CupaiK'V rights by agreement wiib their landlords; much mort 
therefore mig^ht tenaids not entitled at th(' time to occupanev rights agree 
with their landlorcK that tlu'v woidd (daim iMi sui'h rights if allowed a certain 
period of occupat’on.^® 

n belt it .ippeare<l that a tiMiant undt'r an erroneous impression, made 
an e mission that he. was not a tenant with rights of occupanev, it was held 

fhf.'; ^ laben as “voluntarv admission” so as to extinguisfh 

their rights of occupanev.'" ' 


27. Rahim Rnksh r, Rahim Rnksh=:10 R.R. 1901 (Rev.) =44 P.L.R. 1901. 


P. 


Afahin Khan r. Hakim Khan=4 


28. Azim v. Jawala SiMph = 13 P. R. 1874 

29. Khuda Rak.sh r. Fai7.= 16 P.R. 1R80 (Rov 1 
P. T881 (Rev.). 

30. Kan, Pitta Bl,„,a, Sin^I. . 1 P.R, 1004 =5, p l.R, 1904, 

31. ITakim v. Nn<I Ali Shat,=3 P.P. 1872 (Pev.). 
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There being no provision in the Punjab Tenancy Act, 1887, correspond¬ 
ing to S. 6 (2) of the Punjab Tenancy Act, 1868, whereby the voluntary 
admission of a tenant that he had not a right of occupancy, would have 
barred ‘his claim thereto, the landlord cannot deprive the tenant of his right 
by proving the said admission of the tenant made after ist November, 1887.'*^ 

It is also to be noted that there is nolhiiyg contradictory m Ss. 6 and 
III of the present Act and a tenant who fails to prove his claim under S. 6 
may nevertheless havfe the benefit of S. m i!" he could prove the relevant 
iacts. Thus it was held that an entry in the papers of Tannim Khe^ivat of 
1885, not having been made in a record-of-rights sanctioned by the Local 
Government before 21st October, t868 , could not confer occupancy rights 
under S. 6, but it was an agreement recorded in a record-of-rights and 
operated to confer occupancy rights under S. 111 of the Act."*^ 

See also commentary tinder section i i r 0/ the Act. 

Onus of proof. 

The burden of proof lies upon the landlord to show that an admission 
made by a tenant that he was a tenanl-al-will though previously recorded 
as occupancy tenant was a voluntarv admission^* 


S. 7* If the tenant has voluntarily exchanged the land, or 
Right of occu- any portion of the land, formerly occupied by 
pancy in land for Other land belonging to the same 

a eninexc ange. landlord, the land taken in exchange shall be 


held to be subject to the same right of occupancy as that to 
which the land given in exchange would have been subject if 
^he exchange had not taken place. 


Voluntarily exchanged—meaning and scope. 

‘Exchange’ contemplated by this section is the intentional and de¬ 
liberate giving up of one plot of land in order to .get or on the understand¬ 
ing that the tenant will get another in lieu of it, and merely ceasing to 
cultivate some fields and tilling others, without an express intention to 
substitute the one for the other^ is not a sufficient exchange within the 
meaning of this section. 

In Massania v. Partap Sing}P\ in which plaintiffs claimed occupancy 
rights under section 5 (3), Act XXVIIl nf 1868, and there had been chan|ges 

in cultivation, the learned Judges remarked :— * u 1 

“The continuity a5 possession is of flie essence of occupancy rights, and 
in the present casie the land now held by the representatives of the ongina 

settlers;.is not that held bv the original settlers, and L it has come 

into the possession of their representatives by exchanges arbitrarily made 
by the landlords, more especially if tl'e exchanges have been of different 
quantities of land, then we are of opinion that these representatives are no 

entitled to occupancy rights.” - ^ 1 * 1 1 

Where an occupancy tenant made an arrangement his landlord 

under which he gave up his occupamw lights m a portion of the holding 

in lieu of full proprietary rights in the remainder of the plot, and subse- 

32. See 4 P. R. 1896 (Rev.) quoted above. 

33. Ibid. 

34. 115 P.R. 1879. 

35. Sardar Dyal Singh v. Sobhan Ali = 124 P.R. 1884. 

36. 62 P.R. 1874. 
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quently he sold away the land wliich he hnd obtained in full proprietary 
rig'hts, the arrang'ement was clearly an exo.ian^c thoug^h it was not such an 
cxcliange as is conU-mplaicd by this section. It was uirthcr held that the 
oc( upancy rights parted with being ancestral the land received from the 
landlord 'in exchange was also ancestral and the suit for setting aside its 
sale at the instance of the vendor’s brother was competent.''" 

Ks(„i.iisi„no„t S. 8. Nothing in the foregoing sections of 
(if ri^dit of oiM u- this chapter shall preclude any person from 

other establishing a right of occupancy on any ground 

pressiv stated other than the grounds specified in those 

sections. 


On any ground other than the grounds specifid in those sections”— 
meaning and scope. 

‘Section 8 of the Punjab Tenancy Act, is not of the same nature as Ss. 5 
and 6 of the .\ct. Sections 5 Juid b lay down dclinitely Eie contiitions under 
which a tenant mav ubtain oK'upancy rights under the .\ct. Section 6 is a 
general scc'tion whit'h enables a tenant to establish oceupanev rights on any 
ground not specified in S:-. 5 and b, that is to say, on any ground not speci¬ 
fied in rhe Act. 'I'o sav that a tenant has right under S. <S is, therefore, to 
a ('-ertain extent nK'aninglesx. It dues not in the U'ast describe what the 
nature of bis right 's, or how he has obtained those rights.''*'' 

As wc shall presi-ntly see, this section refers specially to agreements 
and to the rights wliicli by the custom ol jiarticiilai parts o the country 
persons clVccting impiovcmcnts by bringing waste land under cultivation 
acquire. 

It is to be clearly understood that the grounds on which the right of 
occupanev mav be clainu'd un<!er tins section must not lie the grounds spe¬ 
cified in tlu‘ A('t itself as those upon wliicb rights of oCcupaiK'v may be 
established. This settion (hies not permit a court to decree the right of oc¬ 
cupanev on claimants which would fall under section 5 or section 6 but for 
some quallfi('at'on for establishing tlie rights under those sections being 
wanting. 1 his section cannot h*^ used to hoKtor up a claim which has faileo 
under section 5 , otherwise tln' woinE ‘on anv other ground than the grounds 
specified in sections ^ to 7 of tlu' Act' would hav(' no significnnccA® 

Where a tenant can show lliat the right elaimi'd by him had generally 
or customarilv been (onceded to other bmants s niilarlv circumstanced his 
case would fall under sei'ii(in S of the Act ; so a Court cannot decree a 
right o'" oi'cupancv undiM* this section on claims which propcrlv fall under 
section 5 or b hut ‘‘or some in'poriunt (lualilication for establishing the 
right under those sections is wanting, 

In a suit for declaration of proprh'larv rigdits the plalntifTs made out no 
case under section or b, hul ii ap]iear(‘d that thov had long considered 
themselves to he in a position of proprltMors (thongh erronootisly). U 
appeared that they had been paving no M/incifij to proprietors and that they 

37. Thaloir niul othors i\ Ram Sinuh nncl niK^thor^ 120 R.R. 1918 = Lnh, 141 = 48 
I.C. 793 

38. Jaimnl v. Ahiran Lnl etc. 1926 T,.L T. 27 1926 R.L.C, 17 (Rov.). .. 

39. Klinirnli r. Mannn Klinii 6 R.R. 1900 (Rov.E 43 R.E.R, 1900 Svipp-; Sahib 
zadn r. .To\vnya--14 R.R, 1908 107 R.T. R. 1908 -24 R.IV.R, 1908. 

40. Mohan Sown. 4 IME 1875 (Rov.). 
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had been in cultivating* occupation for three g*eneratIons. Held,, that under 
the circumstances the plaintiff could be entitled to cither be declared pro¬ 
prietor or to be declared mere tenants-at-will but that they could not be 
entitled to occupancy rights under section 8 of the Act." 


Grounds on which right of occupancy may be granted under this 
section. 


Since [868 the statute law itself has deliberately avoided any exhaustive 
enumeration ofi the various sets of circumstances under which rights ol 
occupancy may be successfully claimed under this section. Khairati v Manna 
Khan^^ describes the following four principal ways in which rights of occu¬ 
pancy under Section 8 may be acquired. Claim to occupancy rights under 
this section may be properly decreed where— 


(1) the right has been generally or customarily or by the act of pro¬ 
prietors conceded to other tenaiits similarly circumstanced in the same 
village or neighbourhood ; or 

(2) the recognition of the right would be in accordance with the 
custom of the country ; or 

{3) there has been a promise never to eject; or 

(4) the right would exist but for a palpable error in the Settlement 
Record. 


But this enumeration is not intended to be exhaustive and every case 
must be decided on its own merits. 

Grounds Nos. (1) and (2)—right of occupancy on ground of custom. 

The principle laid down is that where the tenant shows that the occu¬ 
pancy rights have been generally or customarily conceded to those similarly 
circumstanced in the village or in the neighbourhood or where the recogni¬ 
tion of the right would be in accordance with the custom of the country, he 
may be granted occupancy rights under this section. Where there was long 
possession with the facts that the tenants /had been considered hereditary 
tenants and that cultivators in similar circumstances had in the same village, 
been admitted by the proprietors to occupancy rights, it was held that these 
grounds were sufficient for a decree for grant of occupancy rights under 
this section. 

The following are some of the instances in which rights of occupancy 
have been granted on these grounds :— 

(i) Adhiapi custom and taraddadkar. 

We come across this tenure in the south-western Punjab. According to 
this, a man who sinks a well in land which does not belong to him with the 
owner’s permission becomes proprietor of half the land which it commands 
He very commonly cultivates or arranges for the cultivation of the whole 
of the land, takes half of the proprietor’s share of the produce, and pays 
half the land revenue.The question is whether he has a right of occupancy 
in the half of the land which he does not own. It is doubtful if an adhlapidar 
becomes occupancy tenant of the other half of the land {See Settlement Man¬ 
ual, para. 173). Where the plaintiff’s claim related to this half for grant 

41 . Abbhe v, M<)hainniad =90 P.R. 1882 . 

42 . 6 P.R. 1900 (R&v .)=43 P.L.R. 1900 Supp. 

43 i Mohan v. Sewa =4 P.R- 1875 (Rev.) ; Mohammad Khan Rahim Khan = 
4 P.R. 1876 (Rev.) ; Lekha Mai and another v. Muhammad Baksh = 17 P.R. 1892 (Rev.) 

44 . See para. 173 of the Settlement Manual. 
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of ocrupanry rights, of which it appeared he had held possession for fifty 
years during wihich period lie had cleared the waste and otherwise incurred 
I'liarges lor the improvenienl ol the land, it was held that the rights ol 
oreupanev were rightly awarded to the plaintiff. 

Tlic tamtUiaJhar in Jliang wlio had sunk a well acquired by custom a 
similar titk*. When the landlord himsell sunk the well it was sometimes 
worth liis wiiile to give a man a riglu to cultivate the land on a hereditary 
tenure on the condition that he would lake half the proprietor’s share and 
pay half the revenue. Such a tenant is also known as iaraddadkar,-*^ 

(ii) f.aihhand means one who has raised bunds or tlams on lands adjoin- 
ing water-courses and trib-ilary streams and lirought the land under culti¬ 
vation. This tenure is rommonly found in D'slricts bordering on the Indus 
In Dera (ilia/i Khan dKtrici ut the Punjab a Idl.'dnDid who raised the 
ombankments and actiiallv tilled the soil was held entitled to rights of occu¬ 


pancy A' 

(iii\ In Dera (iha/i Khan Disirlet a tenant wiio sinks a well is called 
khnhmar and his tenure lasts as long as the pakka bricks or wooden well he 
has sunk lasts. 


(iv) Basiku opahu tenure of Kangra District. 

A very full account ff the iuisiku opnku tenure is given in Mr. (Sir 
James) I.yall’s Settlement Rt port of thr Kangra D'strict (paragraphs 51 - 56 ) 

I lie following are distiiK'tice mcidents of that tenure : — 

(a) The tenant was induced to settle down on the holding by the land¬ 
lord. 

{h) He was required to live on or near the land, building the farin 
liouscs thereon. In this respect he dillercd ''rom the opaint who lived in 
the village and was not a htisikii or h(is}ini. 

(c) Though there was no deed or express verbal agreement there was 
an implied contract that the tenant should hold as long as he farmed well 
and paid the rent, or in other words "'/u that is, till commission of 

a fault against his tentin'. 

A ^‘h(tsiku opdhii'' \< entitled to occupanev rights under section 8 of 
I lie Punjab rcnancy Act."** 

(v) Morni tenure of the hill tracts. 

In Morni hill trac ts the proved fact of occupation for 28 years through 
two generations without payment of an\' rent over and above land revenue 
and cesses was held sutlicienr to enlilU' tlu' tenant to occupancy rights 
under this section.*® 


(vi) Butimars—Sirsa. 

In the old District of Sirsa the persons who liroke waste lands are 
called butimars. Disputes arose as to thc'ir status. It was held by Mr. 
Thornburrh, F.C., In Revenue case no. 40(1 of 1897 — 08 *® that the 


45. no P.ff. 1885. 

46. Seo Settloniom TSfanunl. pnva. 173. 

47. Moosn Klian j-. Mahomod Nawninir Kliaii:^24 P.R. 1871. 

48. R(«o Kiipa r. Tirlm 5 P P. 1918 (Kov.) -46 T.C 571; and Pnrmnn t\ Ghnnthi 
^50 P.R. 1919.r:l919 Tall. 277-51 T.P. 484. 

49. Pat Rum r. AM)a--3 P.R. 1917 (Rov.R 

50. qnotod as an appendix to Nawah Ah nnd annfhov r. Lai Singh = 6 
(Rev.) ^-230 P.L.U. 1915-27 T.C. 791: Ron also 27 T.C. 745. 
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occupancy rights under this 
section in respect of all land broken up and since held 

by them or his predecessors-in-interest, in or before 1882, and that 
m respect of land subsequently broken the question depended on the finding 
of fact as to in what year landlords had occasion to stop the further breaking 
-of waste in their own interest, that is, in what year, from any cause the 
competition changed from one for tenants on any term almost to one for land 
amongst tenants on such terms as the landlords had to dictate. It was 
observed—“Considering the fact that clause 6 fof the Waiib-ul-arz of 1862, 
repeated in 1882 when revised) only gave the right to break up waste, but is 
silent as to what status such ht^iimari confers, it cannot be held that butimari 
per se confers tjie occupancy right. As to whether it does or not, must turn 
on, whether or no at the time butimars were scarce, in a position, so to say, 
to make their own terms and the advantages of g'ctting new land brought 
under the plough were great to the landowners. A decision on this point 
will partly depend on t>he rents taken.’* 

This judgment was considered in Naivah Ali v. Lai Slngh^ and it was 
laid down that the above decision did not establish a new principle of the la-v/ 
conferring occupancy rights under S. 8 on all tenants in the old Sirsa district 
who had broken up waste prior to 1882 but merely provided a new criterion 
by which each claim put forward by such persons to the establishment of suer: 
rights might equitably be decided in the absence of any express clause in the 
administration paper of the village conferring such rights and that the appli¬ 
cation of the criterion depended upon the particular facts of each case, and 
the question at issue In every such case was one of fact whether the circums¬ 
tances, and in particular the rate of rent paid, pointed to the conclusion thac 
at the time when the waste was broken up tenants were so scarce as to be in 
H position to dictate their own terms. It was further remarked that in cases 
where the breaking up of waste took place prior to 1882, the probability that 
tenants were scarce was greater than the cases where it took place later but 
that the probability was not to be taken as certainty in any case and all the 
circumstances must be examined. It was remarked—-“The Assistant Collec¬ 
tor who originally decided against 1^ie a,pplicants held that in the present 
instance, there was not the slightest reason to suppose that there was any 
scarcity of tenants when their father broke up the land now in dispute and 
sdded that the rent rate (which, as pointed out by Mr. Thorburn, is an 
iniportant consideration in detei mining whether the evidence points to a 
scarcity of tenants) Is high. The rent rate is four annas and four pies pet 
Pakka hierJid^ equivalent to seven annas and two pies per acre, a rate which 
•is certainly not particularly low for barani lands in the Sirsa District and 
was double the land revenue rate in this village.* 

In Bakshi V. Ganga Bishan etc.,’ it was again observed—'T fully 
concur with Sir John Maynard’s ruling in Nawab Ali v. Lai Singh . 1 go 

somewhat further in thinking that the decision of 1892-98 went dangerously 
far in the direction of widening S. 8 of the Punjab Tenancy Act, to a degree 
not contemplated by its terms on the more or less hypothetical basis of a very 
dubious oral agreement between landlords and occupancy tenants m the early 
days of the history of the village. I hold t hat the contenti on to wihich 

1- 6 P. R. 1914 (Rev.) =230 P. T. R. 1915=27 I. C. 791=1914 P. C. L. 5 
(Rev.) =1915 L L T. 2. 

2’ 1923 L. L. T. 11 = 1921 P.C.L. 8 (Rev ) 
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relerence is made in Xinvah AH v. Lai SinglH should be strictly applied in the 
class ot cases to which it relers, whether in Mouza Uanga or elsewhere. ‘ 

(viii) In village Bakarwala (old l)c\h] District; a custon^ was found to 
exist whereby a tenant who had lield in person or through his father for 50 
years paying only land revenue and cesses required the right of occupancy.’ 

Ground No. 3 --promise never to eject. 

A finding that a tenant is not liable to ejectment amounts to a recogni¬ 
tion of occupancy rights unoer S. 8, and hence such a tenant is an occu¬ 
pancy tenant*. Occupancy rights under S.8, Punjab 'I'cnancy Act, can, 
tlierelore, be established by proof of promise explicit or implied nerer to vject.^ 

A promise of Vnis character need not necessarily be explicit. It may be 
implied, and may be established by evidence of tlie inieniions ot the parties as 
shown by their actions. 1 he lads wh ch constitute evidence oi the intentions 
ol ilie parties in one tract may diiler widely Irom those which constitute evi¬ 
dence of similar intentions in another. 1 he position can best be made clear 
by saying that the rule, that a promise, express, or impl cil, is a ground tor 
decreeing occupancy rig^nts under S. 8, is a rule of substantive law: 
while a tinding, that particular set of circumstances to conMUuie evidence 01 
tlie existence of the promise, is a finding as to the weight ami clfect of cerlt i i 
kinds of evidence. 1 he proved facts must show that it was the intention to 
make the tenancy a permanent one.® 

For instance, in a case in which the principal item of expense to a tenant 
is Hhe clearing ot the sod of jungle and the breaking of it up for cultivatioi, 
it would be quite natural to hold that the actions of the tenant from which his 
intentions and expectations could reasonably be inferred must be actions per¬ 
formed before the great expenditure of labour bad been incurred, m othci 
words, that if the original terms of the tenancy did not establish a 'favouring 
intention, no subsequent change could be regarded as establishing it. Put 
where the principal iact by which the intentions and expectations of the 
tenant arc fo he judged,, is the migration to the land and the erection of a 
house there, it is fair to argue that the trouble and expense which these 
things involve are c(|ually great whatever points in the history of the ten¬ 
ancy they are undertaken, and equally valid evidence of an implied promise, 

whether at the commencement of the tenancy or after it has been in exist¬ 
ence for 20 vears.^ 

Thus where the facts established in Dehra Tahsil of Kanfrra District 
were t/iiat the applicant’s lamily had been cultivating continuously for three 
generations and for 54 yens at a favourable cash rent having itself provided 
with implements and having settled on the land after the commencement of 
tenancy but not less than twenty-six years before suit, it was held that die 
above mentioned facts constituted proof of a promise not to eject on which 
occupancy right could he decreed under S. SA The tenants in tli's ease were 
GShtu opatus. It was observed—“In the Kangra Distret houses are 

3. Molianiniacl Ismail i'. Siia<li-^18 \\ R. 1880 {Rev.) 

4. Mthr Cliarid r. Tulsi Ram-. 1932 P. C. 1.. 61 (Rev.). 

^0 ’ '' 25: See also 5 P, R. 1918 (Rev.); 

6. Kupa and another r. Tiihu and others- 5 P. R. 1918 (Rev.). 

7. Il.id; Sea also Chai.dhri v. Jassa (Revoaue Revision No. 201 of 191M2) printed 
ftss an appendix fo 5 P. R. 1918 (Rev.l 

11. {f.tl: 
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commonly of a substantial kind of climatic reasons and the fact that a tenant 
goes to the trouble and expenses of building a ho^se upon a particular p.Le 

desert T ^to the landlord that he will not li|htlv 

desert die land, and indication of an understanding between the landlord and 

dispossessed. Behind the decision that a 

principle IS that when a tenant has been led to expect some permanence of 
tenure, there is an implied promise on the part of the landlord to treat the 
enure as permanent. F.ne building of the house is, along with other fact, 
a p.ece of evidence as to the intentions of the parties. 

On this point Sir James Lyall writes in paragraph of the rep - 
above quoted (Lyall’s Settlement Report of the Kangra District)_“This dis¬ 
tinction which I have drawn between the “hasiku opahii”, or tenant settled 
clown on the land he farms, and the "opahti” whose home, though in th- 
neighbourhood, is not connected with the farm, is one which is, I think 
pnerally recognized,. It is based on the presumption that, in the one case’ 
to induce the tenant to move, build, and settle down, he must have been led 
to ex^ct some permanence of tenure : in the other case, the same presump¬ 
tion does not arise. But to any that by custom and feeling of the country 
the whole question of right depends upon, whether the tenant lives on the 

and, or not, is to say too much, and to draw a more distinct line between is i 
two classes than really existed or exists.** 


Where certain tenants and tlhelr predecessors in Kangra District had 
occupied certain land as hasikii opahiis for 100 years and for tfiree full gene¬ 
rations and had built houses on the land occupied by them ; held that under 
all the circumstances :t must be referred that there was an implied promise 
on behalf of the owners of the land not to eject the tenants faqasttr and they 
were entitled to grant occupancy rights under S. 8 of the Act.^ It was 

urged on behalf of the respondents that the facts in Kirpa 
V. were different from those in the present cases, the distinguishing 

leature, being that in that case the tenant cultivated on very favourable terms 
as regards rent, whereas m the present case the tenants pay half the produce 
as rent. I dc not, .however, see that this makes any difference. The main 
point in favour of the tenants is that there was an implied promise om behalf 
of the landlords not to eject them.** 

Where the plaintiffs were descendants of certain Arains whom the 
farmer of an impoverisfied estate in the Karnal District had invited from 
other localit'es to leave their homes and establish a hamlet on an old site. 

Was held that they were entitled to decree for occupancy rights under 
t^is section.” 


Again, where a promise of g'iving some land was held out to a person 
who with the permission of the proprietor dug a well and planted trees, i*" 
was held that it was sufficient ground for a decree of right of occupancy 
lender this section. 

Such an implied promise can be inferred from incidents in a tenanc\ 
which show that the tenant was in a position at the commencement of the 

9 - Parman v. Ghantu = 55 P. R. 1919=1919 Lah. 277 = 51 I. G. 484 . 

10 - 5 P. R. 1918 (Rev.) 

A. Skinner v, Ali = 12 P. R. 1880 (Rev.). 

12 . Mehr Oir y. Jowahir air =2 P. R. 1874 (Rev.); see also 4 P. R. 1876 ^Rev.). 
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tenancy, to dictate his own term^ to the landlord, and this has been made a 
ground for decreeing occupancy rlg'lits under S. 8. 

A verbal agreement was entered into between an owner of a land and a 
tenant before the passing of the I'enancy Act of 1868, by which the tenant 
was to cultivate land to perpetuity and it was found Mat the tenant had since 
then continuously occupied the land, paying rent at the same rale as the 
hereditary tenants in the village. But tenant’s name was however entered 
in settlement papers as tenant-al-will. //c/t/, that as agreement was made 
manv years before the passing ol tlie -Act ol i8b8, the occupancy rights 
created by the agreement could not be afl'ected by subsequent passing of the 
Act; hence the tenant was entitled to occupancy rights under Section 8 ol 
the Tenanev Act of 1868 notwithstanding the provisions of S. 2 of tlie Act.“ 

A suit for ejei'tment was contested on the ground that the predecessors- 
in-intcrest of the tenants hatl planted a gaialen and were not liable to eject¬ 
ment from that garden ns they had been paying (luiUofa since then. The 
Assistant Collector, 1 st gratlc, found llial the tenancy started with the plant¬ 
ing of the garden by means o'f tdu- nauiitr and liial coupled with long posses¬ 
sion and service i)f full and open rights over the garden subject to the pay¬ 
ment of the Chakofd clearly showed tfic permission of the maliks to 
plant and possess tlie garden Thv Collector 'oiind that from the semi¬ 
permanent character of the teiuin' it is only a natural inference that there has 
been an imphod agreement on the part of the landU^rds not to eject. Held. 
that occupanev rights under Sec titin 8, I’unjab Tenanev Act, can be establish¬ 
ed bv proof of promise explicit or implied never to eject and that a finding 
that the tenant had siux e ’ded in provhig a promisi* whether express or 
impT.ed on the part of the landlord never to eject the former cannot be dis¬ 
turbed in revision.^' 

fit is doubtl'ul if by merely planting a garden and paying chakoia for 
it a tenant becomes entitled to right of occupanev under section 8 of the 
-Act, unless there are some, other c rcumstances to show that there was 
evplicit or implied oontrat t or ngreem<*nl on the part of the landlord not to 
eject him. Similar remarks apply to Imc planting of other trees. Generally 
the condition of such a tenancy is ‘laqatmi' ihinikhtint dakhl kn' akhiiar 
hoga\ This does not in itself seem to imply anv agreement not to eject 
at all times. Of course, aecordbig to tlie t'ondiiions of the lenancv the 
tenant will be entitled to laanain in possession of the land as long as the 
trees stand on it but his real position will genernllv be no more than that a 
tenant without right of oecupniiov. Racli case must be decided according 
to the conditions of eat'h particular tenanev.] 

A promise not to eje ct does not mean a promise never to eject under all 
circumstances, whatsoever, bvit on terms not to ejoct 'In (/lai.Titr*.'** 

Ground No. (4) palpable error in revenue records. 

case where exactly similar tenancies had been held bv a single 
family in joint possession of verv long stand’ng hut certain members only 
o such family had been k corded in the Settlement papers as occupanev 
t enants, the rest being erroneoc.slv rccordetl as tenants-at-will desp’te the 

13. See 6 P. R. 1914 (Pov.)=230 V. L. R. 1915=27 I. l\ ’/yi. 

14. Foju V. Suja = 112 P. R. 1880. 

15. Baku etc., v, SliiV) Nath etc.. = 1934 L. T. ^T. 25. 

16. See 5 P, R 1918 (Rev.) ; 55 P. R. 1919. 
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admission by one of ibe proprietors at the Settlement of 1880 that the whole 
family were entitled to occupancy rights and the order of the Superintendent 
that they should be so recorded in respect of such proprietors, it was held 
that the Court had power under S. 8 to correct the mistake and to aw'ardi 
occupancy rights to the other membersd^ 


Occupancy rights based on agreements—creation cf new occupancy 

rights—restrictions—the Punjab Alienation of Land Act, 1900. 

Occupancy rights like other rights can be acquired by agreements 
subject to the restrictions imposed bv S. 110 of the Act, which enjoins that 
after the passing of the present Tenancy Act (ist Nov., 1887) no agreement 
shall override the provisions of the Act with respect to the acquisition ol tje 
occupancy rights, and Ss. 2 (4) and 3 of the Punjab Alienation of Land Act, 
which lay down that no member o!" an agricultural tribe shall grant occu¬ 
pancy rights to a member of non-agricultural tribe without the necessary 
sanction of the Deputy Commissioner. 


By his Circular Letter No. 8 dated 2-8-1907 the Financial Commissioner 
has, however, given Instructions in this connection to the effect that ‘there 
is no reason why Deputy Commissioners should not sanction rucEi alienation 
where the object is to promote agricultural development by giv:ng favour¬ 
able terms to new' settlers and the like and that accordingly in cases where 
these conditions are fulfilled and no evasion of the Act is contemplated, such 
alienation may be freely sanctionedh^® 

w * 

Thus a landlord cannot create an occupancy tenant under S. 5 or S. 6 
of the Act^ but can grant occupancy rights under this section. In fact, all 
new occupancy rights are created by contract under this section. Reading 
with Sections 9 and 110 of the Act, it seems clear that an agreement entered 
into after Ist Nov., 1887, purporting grant of occupancy rights merely by 
lapse of time, sav by cultiv'ating' ^or a certain number of years, is not en¬ 
forceable, and a person cannot rest his claim on such an agreement. 

The agreement, of course, may be oral or written or recorded in a re- 

cord-of-rights. 

A note in tarmini khe'icat recognising a person as occupancy tenant is 
an agreement in writing conferring upon him occupancy rights as provid¬ 
ed in S. Tii and S. 8 of the Act.^® 


T ne suit was based upon an agreement between the proprietors and the 
tenants the terms of which were lecorded m the Patw'ari s diary wliicb 
terms were that rent in kind should be paid at a fixed rate for the term of 
settlement subject to alteration afterw'ards, that the land should be held in 
perpetuity by ‘him and his descendants in the male line and that the land 
thereafter reclaimed was to be paid for at the same rate. It was contended 
that this agreement was invalid because it was not registered. It was held 
that an entry such as the one made in regard to the pla ntiff in the case b\ 
the patwari was nothing more than a mere memorandum. The real agree- 
"ment was an oral one proved bv the evidence of the patwari and the note 
made by him at the time and also by the evidence of others who were pre- 
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s< nt. li \\;i> lurllRT cuiUc ulecl thai if i/.c agrefiiifiu lie held be merely a 
parol lease it eaniiol take the case out of the operation ov the i’unjab I'en- 
ant y Art and the tenant must therefore piove rights of occupancy under the 
jiro\ isions of tlie Act ; but the O iief Court held that though the agreement 
did not fall within S. 2 of the Act, by reason of the efi'cct of S. 8 the agree¬ 
ment couUl support the claim for r‘ght of occupancy A® 

See (iho coniweiitary innier Chapter VIJI 


Creation of occupancy rights in ancestral land—whether a permanent 
^ al ienation—distinction when it is an act of management—right cf 
the reversioners of the landlord to contest such a grant. 

I'he t reat ion of an ot t upanev tenancy amounts to a permanent aliena- 
ti(;n. inasmuch as the treated rights derog^ale from Mie full title of the 
landlord."' Hut distinction must be made whether the act is one of good 
management or merelv a means of raising funds. It may bo possible that a 
person mas* be running a large estate which can be prop>crly cultivated 
only by creation of oceupa.icy ttmants and that may bring more income to 
him in the form of rent, than if'lie gets it cultivated by tenants-at-will. In 
that case creation of occupancy teranls will be for the /good of the erHato 
and for hcltei managcme.it. C)n the other hanil, the creator of the rigfit 
may not bo actuated by a desire to impro\’e his estate, but onlv to secure 
cash for himself. 


Wdiere a landholder, possessed of a considerable estate, which he had 
managed all his life, shorily before h's death, alienated by wav of perpetual 
lerue for a tonsi ’eralile tasli fine and annual lauit, it was lieltl that such 
alienations could not he legarded as acts of management but alienations 
w.iich wer(' assailable.*- Again, where the occupancy rights were created 
in return for nacran i of Rs. 425 (already due on a mortgage) no rent being 
reserved :md full power of alienation being accorded, followed by a mort¬ 
gage of the proprietary rights un('er condhions rendering redemption im¬ 
possible, it was held to lie a sale.*'* In Sidhu Inis o*'' JuHundur district, the 
creation of occunanev rights in return for a tJUilikatia of 10 per cent of the 


revenue, was held to be an unassailahle act of management and not an 
alienation.-* 


\\ ith respect to the riplit of the reversioners of the landlord to con¬ 
test such a grant of occupancy nglits, the former view was that ‘t was 
open to a laiKknviK'r to ('reate oreupanev rights in his ancestral land, and, 
as a general rule, it was not open to ^ h landowner’s heirs to challenge his 
affion. unless it C(^uhl h(» shown that the transaction was in realitv a sale 
of the land Itself or of the proprietary riphts thereo'.-'' R\it this view was 
dlsanorovcfl w a subsef|vient riding-® and held t*.'iat the creation of oix'upancv 
rights being a transfer of \aluahle rights could he challenged bv the heirs 


20 . Khazan .8inph r. I'ouin Sinp)i -23 P. K. 1881 . ' 
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etc., r. Riindai —125 V. P 191 R -.48 T.C. 808 and Fnqir Molid. etc t*. Fazil Mohd. etc. 
= 16 P. P. 1906 -66 I\ T., P. 10<>6 P. W. ip 1006. 
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it u "" principles of customary law unless 

occupancy rights was an act of 

^ holding-whether 

occuiLfcv" n'i hl “ ®h«'-eholder in jointly owned land to create 

Sss on o‘ winch may be in Ins exclusive 

rSits *" a jomt holding has no right to attach occupancy 

Oat th s nii^i*‘-eiog that he cannot be certain 
of actual 'i Partition. Of course, at the time 

lanH ! K consideration is paid to existing possession but the 

classes Jf In ''' s share in each of the different 

O&nhLn important. This explains how on 

ed mav nl^^fii^f u"" "ccupancy rights have been creat- 

in T ® shareholder creating occupancy tenants 

of nrr^'^ plots. \\ hen such a contingency arises does it mean Mat'the right 
occupancy in the portion not falling to his share will be extinguished? 

warren?'"***'!"® Tenancy Act, 1887, or any otiher law do not 

land * extinguishment. The co-sharer receiving that portion of the 

notV" cannot eject the occupancy tenant thus created, as this is 

grounds on which an occupancy tenant may be ejected under 
At Act. The tenant may like to relinquish the tenancy or not. 

co-sharer receiving that portion on partition has no remedy 
cr tne law to force his lien on it and get actual possession. 

, may be argued t-hat where occupancy rights are created by a co- 

w ^ specific plot of land in his possession, the implied algreement 

so^l* be that occupancy rights would subsist in that parcel of land only 
ong as the co-sharer has any rights of possession t-ierein, and if on parti- 
mn or otherwise that parcel of land goes out of the possession of the co- 
creating the occupancy rights, the occupancy tenant would be en- 
hi ^1 ^?i ^ ^*^^^^®P®riding parcel of land in the portion that would come to 
it^‘ ^ ^^cre may be even a written contract to that effect, but 

who ■ such a contract will be binding on the other co-sharer also 

1 ^ party to the agreement. Supposing, after partition the land- 

Otters land of poor quality in lieu of the land whidh the occupancy 

give up as the result of partition ; and the occupancy tenant 
s to retain the whole of the previous plot in which occupancy rrght.s 

created. Section no (i) (c) of t^iie Act provides that ‘nothing 
of ^g^cement made between a landlord and a tenant after the passing 
. Act (I St Nov., 1887) shall entitle a landlord to eject a tenant other¬ 
wise than in accordance with the provisions of th’s Act.’ His landlord caii- 
o eject him in view of this section and as stated above, the co-snarer re- 
^ iving that portion of land cannot eject h:m. The result will be that the 
'ccupancy tenant may remain in possession ou it if he chooses to do so, and 

I^e ejected under the existing law. Thus this implied agreement 
/ avail. We cannot lea\x the whole matter to the good sense of 

® occupancy tenant. 


tHE PUNJAB TENANCY ACT [S. 8 

I'his point has been considered in AU Mohammad aud others v Nur 
Mohammad and others and it has been laid down t^nat before actual parti¬ 
tion no co-sharer a^^ainst the wishes of the other co-sharers can create an 
occupanev tenure in any particular field although Eie former is holding it 
separately for the purposes of cultivation and the latter can treat the occu¬ 
pancy tenant thus created as a trespasser and can maintain a civil suit to 
eject him from the joint Itolding 

Similarly, it has been held in Midnapur Zamindary Co.. tJd.t v. Kumar 
Karesh Xarayati Roy aiul others''^^ that no co-sharer can create by letting 
the lands to cultivators ns his tenants any right of occupancy in them. 

But see also Appendix VIII in this connection. 

Grounds insufficent for grant of occupancy rights under this section. 

(1) Mere long possession, even lor forty years, does not entitle a 
person to aetjuire occupancy rights under this section.** 

Sec commetitary binder S. 9. 

(2) Where a tenant had inherited the tenancy from a person who was 
recorded as tenant-at-will and tsic lower courts decreed the claim to occu¬ 
pancy rights under S. 8 on the iground a!* long possession, and of a mort¬ 
gage of his holding by the tenant which was not objected to by the land¬ 
lord, it was held that those grounds were insuHicient to confer occupancy 
rights under this section.^* In this case Mr. Justice Frizle remarked— 
“'I'he transfer (of tenancy) docs not do more than show that the proprieto** 
was not a disobliging one and that he was content as long as he received 
his rent. No occupancy tenants can alienate land in their occupation with 
the consent of the landlords, and when thev have done so, thev do not 
thereby become tenants with rights of occupancy.’* 

(3) Where the plaintitT contends that had he shown cultivatiOi. xor 
three generations which 'he could not, he would have had a status under 
S. 5 (i) (a), no right of 'Occupancy can be granted to him under this se:« 
tion.^^ 

(4) Plaintiffs, washermen by caste, and icsidents of Mouca Kukri 
Kalan in the Moga Tahsd of the Ferozepore District, sued the village 
owners to have it declared that they had been recorded as tenants without 
rights of occupancy at Settlement by mistake and to have their rights or 
occupancy declared for the future. It appeared that the plaintiffs had been 
in possession for four years before the Settlement and had always paid at 
the same rate as proprietors. It was held that It did not appear that, under 
the rule acted upon at Settlement in Kukri Kalan and its vicinity, tenants 
in the plaintiff’s position would have been held entitled to be recorded as 
having a right of occupancy or that anv mistake was made in recording the 
plaintiffs, like others in a similar position, as tcnants-al-will.** 

(5) Occupancy rights under this section cannot be decreed merely be¬ 
cause the Court thinks that the plaitiff’s true position is that of proprietor.** 

27. 8 P. \V. It. 1912. 

28. A. T. It. 1924 P. C. 144. 

29. Kala r. Tani-49 P. It. 1872; Ahhlie r. M.4intnin;ul - 90 P. P. 1882. 

30. Udhani Sin^h r. Xaltia- 96 P. P. 1889 

31. 90 P. R. 1882. 

32. 92 P. P.. 1882. 

33. Mansukh r. Har ravshaa = 56 P. P. 1886 - " 
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A court cannot decree a right of occupancy under section 8 of tlie Act 
on claim w.uch properly tall untier section 5 or section 6 but for some iin 

wanung.-"' establishing tfte right under those sections is 

Decree. 

I)ecree.-.A decree under this section should dearly stale ihe jrrounds 

“ “J*'- ,'t "■”"‘‘.d--There is Z ,™,„ fo, doZ iS 

tamed shall be deemed to preclude any person claiming a right o.' occupancy 

other than the ground herein before specified, from suing to 
establish sudi right. It may be alleged by a tenant that it would be Imrd 

certain reasons which he may specify, and the court would 
have to consider the reaso.ns urged to determine whether they co.isiituted a 

' 1 °'" a. right of occupancy, but the reasons must be 

0 her than the grounds hereinbefore specified” (that is, the grounds sped- 
ed in sections 5 and 6) and distinct in their nature from those grounds It 
i^s impossible to say what those grounds may be; they would ordinarily be 

r custom by which the tenant making the claim had a 

gni ot occupancy, and the tenant would show that such a right had been 
a owed m other cases. The Act, however, declares what the grounds shall 
not be : th^ are not to be grounds stated in sections 5 and 6 which have 
een a eged and not proved. Section 6 cannot be used to supplement a 
aim under Section 5 or 6 which has been 5 ound defective in some import¬ 
ant particular unless it is shown that a right of occupancy 

ns ordinarily been conceded under the circumstances prov¬ 

ed, and it js necessary that the grounds upon which a decree under section 
“ IS made should be clearly stated.’* 

Such a decree should not be granted on verv slender and vaeruc 

§:rounds.5* ' 


Right of occu¬ 
pancy not to be 
acquired by mere 
lapse of time. 


S. 9. No tenant shall acquire a right of occu¬ 
pancy by mere lapse of time. 


Scope of the section. 

This section lays down that no tenant shall acquire a right of oucupam. , 

of time. This simply means that if a tenant claims the right 
y on the ground that he has been in cultivating possession of the land 
^or any number of years and not on any other ground coupled with the 
of long possession or independent of it, he cannot acquire the right of 

occupancy. t' ^ 

^hus where the petitioner had merely been a leiiant-at-will so long as 
c plaintiff did not disturb him, it was held that mere lapse of Lime couU) 
not alter his status.®^ 


Mohan V, Sewa =4 P. R. 1875 (Rev.). 

35. Ibid. 

17 P. R. 1892 (Rev.). 

Saha Shah r. H. H. Maharaja of ParidkotP. K 1905 (Rev.) -67 P. L. K. 
- ’ See also Laklimi Chand v, Khan Mohammad -1923 L. L- T. 10; Kala v, Tani — 

R. 1872; 8P. R. 1909 (Rev.). 
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No lap.o of time can give to a pM-UasUt tenants the rights of occu- 


'’"’"vvhere certain tenants described in the Settlement Record as tenants-at- 
..iU dl’^ed^ rtghts of ^ 

oTrn;';:a"se^s: ft This Thseu was t/ot eTo^gh to confer any right of 

occupancy on ihem.^® 

Custom ?iot affected 

But custom .s not affected by it and a tenant may prove a^ custom 
under which lencnh ot time may confer right of occupancy under section ^ 

1 mav be noted^that in this case the claimant reahy acquires the right not 
in The' fact of mere loog possession but rests his claim on custom. 

In village Bakarwala (old Ucl.ii district) a custom was found to exis, 
whereby a tenant who had held in person or through his alher for oO^years 
paying'only land revenue and cesses required the right ol occupancy. 

Hat ing regard to the faistory of the .Morni tract tenures as 
the SettleiiTnt Report and to the proved lact o. occupation [or year.s 

through two generations without payment ol any rent over and above land 
revenue and cesses, the tenant is entitled to occupancy rights under section 

8 of the Act.“ 

Section s (-2) of the Act may seem to involve a deviation from the prin¬ 
ciple expressed in Mis section but that is only a rule of evidence and not a 
substantive law. and is meant only to create certain presumption which can 
be rebutted by specific evidence as explained there n. Moreover, in that 
lase with the fact of possession other conditions with respect to rent, etc. 

liave also been added. 

Value of the fact of long possession in acquiring occupancy rights— 

right of occupancy granted on the ground of long possession accom¬ 
panied with ether circamstances. 

Although merely by lapse of time a tenant-at-will cannot grow into an 
l^creditary cultivator, the lact of such lapse is most weighty in his lavour 
upon the question whether or not he or his ancestor was hered tary cultiva¬ 
tor. There may be circumstances accompanied with such long possession 
which may atlord good and suificient ground for tte right.■*- 

Thus the facts of tiic plainlilTs having come to the village along with 
the proprietary body, and of their having reclaimctl t.ic land from waste, 
occupied :t ever since uniicrrupicdly from generation to generation, paid 
for a long time at only revenue rates, and afterwards when the rents of the 
cultivator were enhanced at the rate considerably less than those paid by 
the non-ihcrcditary cultivators the village, and having mortgaged 
fu’g/ws lo bis'ivas of their land to one iif the lambardars, were consideretl 
•iulhcient lo prove plaintilT’s right ot occupancy.'*'* 
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rno“4e 0 ° .h”" ® “‘.he'S.ur ”“"S® '° “ 

rr ™ f“ »■"«' ™4"" ™; :i2“ "2 

;:iS:SS™HS?£K3r 

a"'"'"“ "" “■“'«"■» '-rfdi,re"'", ij: 

j r plaintifts landloi'ds claimed possession ol the l;^n^l \n n ^ +■ 
defendants, wno they alleged, were tenLts-at-wH.. I his alSt.on was sT 

die r*^ settlement Record of 1842. UefencLus questione^d 

the correctness of the entry in the Settlement Records denied ohi uS 

[m 2 them and claimed to have held as hereditary tenants fL‘a very 

siof ‘ tleiendants nad been in cultivating posses' 

ha 2 l Settlement of 1892 and that since Then thei 

tryino tL'"iss?"^'"'‘°“T o"’)' at revenue rates. Held—‘'in 

y b e issue raised about the correctness of setUement entry noth‘np 

an be argued from the existence of suo.i an entry; for such [tn emry [agamsa 

8'ooVe"v1denM"T'[f P°®f payment at revenue rates unless th^ere is 

valul y'^ ® ‘'■'® t’efendants having been parties to it, is of very little 

the I *° ascertain the character o' 

he defendant s possession. The process should rather be reversed and tfie 

What d? to be considered is possession with its length and character and 
at the conclusion to be drawn is as to the correctness of the entry For 
■possession for a long period after tlie settlement and payment of revenue 
an 1 ?“PP^ element m the case from which a presumption may arise 

diio give eflect to a possession anterior to the settlement which would indi¬ 
cate error in the record. The defendants are entitled to a decree.”^® 

Mere length of occupancy per se cannot confer the status of hered'tar^ 
^Itivator on a party recorded at settlement as a tenant-at-w;ll. But length 
- occupancy must certainly' be taken into consideration as a matter of evi¬ 
dence affording a presumption of what the status of the cultivator has 
Pen from its commencement.^^ 

Right of occupancy in the common lands belonging to a pattidari village 

community. 

Clause 2 of section 9 of the old Punjab Tenancy Act, XXVIII of 1868, 
pi'ovided that ‘no rig-ht of occupancy in the common lands belonging- to a 
pntUdari village community shall be acquired under this chapter. The fol- 
owing were the rulings relating to that clause— 

( 1 ) Provisions of section 9 (2) apply only to persons who are them¬ 
selves members of pattidari village community. A right of 

‘W. 114 P. R. 1868. 

46. 13 P, R. 1872. 

46. 70 P. R. 1869. 

47. 42 P. R. 1868. 
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oancy acquired before the passing of 1 enancy Act of i8n8, r - 
corded in settlement papers, is not destroyed by section 9 of the 

Act.'*^ 

(id S 9 ol l enanev Act of i868 does not apply to a care where here- 
ditlrv rights of tenants in common land have been acknowle g- 
ed long previous to the promulgation of the Act. 

(iii) The second clause of section 9 of the 'I'cnancy .\ct must be inter¬ 
preted as if the words ‘by a paiitdar were added. 1 herefore, it 
is open to a non-pniiidari tenant to acqirre occupancy rights m 
the common lands of paltidari village.^" 

(iv) A tenant cannot acquire occupancy rigf.its in common land of a 

pattidari village.^ 

(vl Under S. q, clatwe 2 o' the Tenancy Act of 1868, rights of occu¬ 
pancy in common land of a pattidari t illage, cannot be acquired 
unless specially provided for in the laajib-nl-ars of the village. 

(vi) Section 9 of the Punjab Tenancy Act precludes a person from 
asserting occtip.mcy rights in respect of land which till '"ecenth 
seems to have been the common land (shaiudat) ol O.ie tillage. 

(vii) Clause 2 of .section 9 of the Punjab Tenancy .\ct, 1868, must be 
strictly construed, and therefore does not apply to the case of a 
village which is pattidari ghair wukamiual* But subsequent it 
has been held m Jbandu Khan v Sniniua etc.' that this clause 
applies to paltidiiri villages o' both the kinds there being no dis- 
linction in this respect between pure and -.mpure pattidari yiU- 
lages, and is sulTicicntly safeguarded by the interpretation given 

ui 15’ P. P. 18.80 (Rev.). 

(viii) Tlie bar created by section q, clause 2 of the old At't, re¬ 
lates to the chums of proprietors who cultivate common land, or 
which thev are in part proprietors, and does not exclude the 
rmht of persons who arc not members of the proprietary body. 

I hcrc Is no correspotKling provision under section q of the present Act. 

Section 10 ol ihe pri sent Act, however, lays down that in the absence of u 

custom 10 the conirarv no one of several joint owners ot land shall acquire 
a rigi'nt ol occupancy under this Chapter in land jointly owned by them . 

helow). 

Acquisition of occupancy rights by adverse possession. 

Can occupancy rij^lus be a'.<:|uiretl by adverse possession.*' .Vccording to 
Sec tion q of tlic Act no tenant shall acquire a right of occupancy by m ere 

4b. Ciuini !.:il r. Im.hni Ali- 1 I*. H. 1874 (Ih'V.) 

49. Huia r, Lrhna 31 W U. 1878; See also Niitlia Siunh r. Fateh Singh = 

40 V. H. 18//. 

50. Ihim K:m. r. Kc\ ai lo 1'. U. 1880 lllov.l; approved in I W H. 1899 (Hev.). 

1. Matltl.iti c. I'na 9 1‘. U 1876. 

2. Aiiiiro r. Waliali I'in 49 I’. 11. 1874. 

3 Kapam r. tlailliar 53 V, U. 1871. 

4 hi'liiia Sitifrli »p’. f. llira P. P. 1897 (Rev.) 

5. 1 1'. It. 1899 (Rev.) 

6. 2 1' U. 1871 (Rev.) 
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lapse of time. Does this section deal only with acquiMiion ul nglub ui lane 

m which occupancy rights did not previously exist, or it applies to a claim 

by adverse possession as successor to an occupancy tenant or bv alienation 
and the hker 

In Gdnda v Das\ m a suit by iihe landlords lor possession ot 

certain land which was formerly in possession ol b. and R.A., two joint 
occupancy tenants, on the ground that the delendant had no right to occu¬ 
pancy rights in the land as he was not an agnatic heir ot Due late, 
who had died in 1888, and on whose death the detenclant s lather had ap- 
• in respect oi .halt the land held by the deceased to be 

ettected in his name, and that since that time the detendant s lather oi 
defendant had continued m possession with b. as joint occupancy tenants 
until he died childless in 1898, when detendant took possession ot the w/nolc 
holding, the plaintiffs having accepted rent from S. and defendant’s fathej 
or himself from 1888 to 1898, 'for the land. 1 he first Court gave a decree 
to the plaintiff on tne ground that the land had not devolved from a 
common ancestor or that defendant or his father was an agnatic relation 
with R. N. The Divisional Judge, whilst agreeing with the first Court on 
the facts as found dismissed thf- plaintiff’s suit on t>ie ground that in 1888 
the plaintiff allowed the defendant’s father to succeed as if the pedigree 
fable was correct, and for ten years received from the defendant’s father 
imd defendant their share of the profit, found it was too late to object now. 
-.‘Bid, tnat plaintiffs have by their conduct estopped themselves from deny- 
'rtg defendant’s right to succeed to S. as his agnatic heir. 

Again, in Ganda Singh v. Kaim Khan e/c.,® it has been held that in 
suit to resume land held on an occupancy tenure, instituted immediateh 
after the death of tne widow of the tenant it is not competent for the person 
holding under the widow as her successor to set up adverse possession 
based on mutation of names effected in h;s favour during the widow’s life¬ 
time, which have unsucce.-.sfullv objected to by i.ie predecessors-in-title of 
fne plaintiffs, or subsequent long and uninterrupted enjoyment of the tenure. 
The landlords were not bound to sue until after the widow’s death on her 
occupancy rights could have been successfully pleaded against a suit for 
possession, and mere lapse of time does not ipso facto create a right of 
adverse possession. It was remarked—“The contention, that S. 9 of the 
.Act, deals only with acquisition of lights in land in which occupanev rights 
did not previously exist, and does not deal with a claim by adverse posses¬ 
sion as successor to an occupanev tenant, has, in my opinion, no force.” 

In Rtibela v. DuUa^f on the death of an occupancy tenant the landlords 
claimed possession of the holdirig from the defendant who was adopted son 
the tenant and also donee with possession since a number of years. It 
was held that if the tenant in possession had merely claimed title as an 
adopted son the landlords would be entitled to treat the occupancy rights as 
having lapsed on the death of the defendant’s adoptive father but that the 
defendant derived his title from a gift transfer under S. 53 and not from 
inheritance and that the gift not having been set aside by the landlords 
Within the period of limitation tlhe transaction had ceased to be a voidable 
one and that if it be admitted that an heirless occupancy tenant possessed 


7. 

8 . 
9. 


73 P. R. 1900. 

60 P. R. 1908. 

5 P. R. 1913 (Rev.) =19 I. C. 344, 
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only a lile-mierest, the alienee under a transfer, wiiich was not voidable at 
the suit of any reversioner and which had ceased to be voidable at the ins¬ 
tance of the landlord should step into the shoes of the occupancy tenant: 
I'here was, however, no question of acquisition by adverse possession in 

this case also " 

In Thakar Singh v. Bihari Lai etc.'" the question for determination was 
whether the possession of a donee of a right of occupancy from the widow 
of a deceased occupancy tenant became adverse to the landlord from the 
date of his obtaining possession in pursuance of the gift or from the date of 
the widow’s death. It was held that the gift by the widow was not a void 
transaction, that the landlord was not bound to sue the transferee during 
her life-time, and that the possession of the alienee became adverse to the 

l;»ndlord from her death. 

In Amar Nath and others v. Thakru anti others^^ it has been held that 
encroachment made by a tenant from the adjoining waste o? his landlord 
is prima facie made by him in his character as tenant and if the landlord 
takes no steps to evict him for 12 years, livs right to recover actual posses- 
sion becomes barred, although his title to receive fair rent is not barred. 

It was, however, remarked m this case—“It is not necessary for the pur¬ 
poses of this case to determine the exact nature of the tenancy or the 
amount of rent, if any, payable by the defendants for the land in suit.” It 
was t-hus not decide<r whoiher hc’hccame occupancy tenant of the land thus 

encroached upon. 

Where a tenant has set up a title to occupancy ligdits and that title has 
been rejected in the Courts or in a mutation proceeding he cannot acquire 
occupanev rights in the lands of that tenancy by adverse possession on tb 
ground that lie has been evicted 

In a ruling of tlie Calcutta High Court repcrled as .S'leurnamoyi and 
atiother v. Soiiri}idni Nath Mitnd^ it was observed—“Possession of a limd* 
ed interest, for instance, the claim to an intermediate tenure may be just as 
much adverse as is adverse possession of a complete interest in the property ; 
consequently such possession of a limited interest may be just as nnuch 
adverse for the purpose of barring a suit for the determination of that limit¬ 
ed interest as adverse possession of a complete interest m the property 
operates to bar a suit for the whole property. Such adverse possession o' 
a limited interest, however, though a good plea to a suit for ejectment is 
good only to the extent of that interest.“ Consequently where it is proved 
that a person in possession of a holding has asserted the existence of u 
tenure for a per od 'onger than 12 years to the knowledge of the landlord 
and his pr('decessors-in-interest he must he held to have acquired the status 
of a tenure-holder. 

As a general principle this proposition appears to be quite sound, but 
in view of S. o' the .Act. it cannot he accepted without qualification for 
The Punjab. 

From wliat has been stated above it seems sufliciently clear that S. i) 
preriiKling the aoqu’sition of a right o' occupancy bv mere lapse of time 


10. 44 IV H. 1917- 39 I. C. 163. 

11. A. I. H. 1929 hall. 469. 

12. Saidii (*tc. r. Sultan Ahmad etc 

13. 89 I. C. 747. 


= 1934 L. L. T. l^ 
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, .Bight of occu- 
paincy uot to be 
acquired by joint 
piwner in land 
held in joint 
ownership. 


r . 

applies to a claim to occupancy rjo^hu hv ^ 

ly claimed and not as a successo- m possession when original- 

transferee of these rights Ch oter I 1 occupancy tenant, or as a 

the right of occupancy as orieii-llv chi " ’i acquisition ol 

under the provisions ol sections 5 to 8 of th^A^t and .'v ' " "i," 

intention of the Legislature. ' ‘ 

See also Commentary under Section 59 of the Act. 

s. 10 . In the absence of a custom to the con¬ 
trary no one of several joint owners of land shall 
acquire a right of occupancy under this chapter 
in land jointly owned by them. 

„o"terer ^ •” ^ 

ss;; “rtd'z^r 

thf^ ^ there is a custom to the contrary. S. 8 says_"Vothin/r in 

Sbl sS?' • T'T person Lin 

specified m ground other than the grounds 

^ n those sections. Ihus the acquisition of a right under S 8 is 

orrif. r ‘he acquisition of a right under chapter if of the -\ct' ^Jn 

order to acquire a right under S. 8, a person must acquire it by some mean" 

11- T heretore the acquisition of a ri ^ht undei 
S lo" th*^ acquisition of a right by means not prescribed in chapter fi 
. lo, therefore, does not preclude a man from acquiring rights of occu’ 
pancy^ under section 8, but from acquiring right of occupancy under Ss. 5 

Tide eo *• 1 ."* "^^^^^Rhanslandwhenf _ 

Tpn ®^clion corresponds to clause 2 of section 9 of the old Puniab 

of "hrLlLl/ ’ 

nrovhpf fiv mistake in its second clause which, in place of 

P lo ng that joint-owners of the common lands of a yilla^-o shall not 
wcupancy rights in those lands enacted that no i ighf of occupancy 
aa be acqu red in ihe common lands of a villae-e held 

has been^a great 
.*^he Courts generally, and conflicting decisions have been 
p pnounced under it by the superior Courts. In 1871 the Financial Com¬ 
missioner (Mr. Egerton) Ueld that the bar to the acquisition of rb^hts of 
^ cupancy laid down by it related only to the claims of proprietors cultivat¬ 
ing land of which they were jcint-owners, and did not exclude claims by 
.others who were not members of the proprietary body. In the following 
year the Chief Court took the opposite view. The Interpretation put upon 
he clause, as it stands by the latter Court is undoubtedly the more correct 
one, but a study of the blue-book containing the discussions which took 
place prior to the passing of the Act leaves no doubt that the decision of the 
lOrmer Court gives more accurate expression to the custom of the province, 
and to what was probably the intention of the legislature, in regard to this, 

^rticular provision of the law. (Extract from speech hi Council bv Col 
Oavies). 


H. Umar Hayat and others r, Fazil and another=1932 L. L. T. 156 = 1925 P C L 

^-7 (R«v.). 
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h is a well known principle that the possession of one cO-sharer is the 
possession of all {see 30 R. 19^0; 1935 Lah. 441) and this section secnis 
to be based on tliis principle. A proprietor may, however, acquire occu¬ 
pancy rights in land in which he is not a co-sharer. Where the defendants 
were One descendants and representatives of one of the founders of the 
village and were not shown in the records as far as 1^55 joint-owneiSt 
h.eld\hnt section 10 was no absolute bar to acquisition of occupancy rights 

by them.^'' 

file proprietors of the village granted out oi tvie laud owned m 
common by the village community a small area to be held free of land 
revenue by Fainrs. The land had always been entered in tlie Revenue 
papers as owned by the village community ; and cultivated by individual 
members of lhal conimuiilty whe paid a sihare of the produce to the Fakin. 
The mnafi was resumed in 1870 and settlement made with the e.x-mitafidars^ 
On a suit brouglit 1 )\ tlie nindtUlm's heirs lor ejectment o”^ the cultivators. 

‘ The land is still jointly owned by the proprietary body of the village, 
of which ihe tenants of this land form a part, and as no special custom is 
alleged, it is dear lhal these lenanls cannot acquire a right o" occupancy 
as against tlic general proprietary body. 

Can they tltcn, as has been found by the Courts below, acquire an occu¬ 
pancy right against the wmifidar's heirs, though not against the general 
proprietary body. 1 do not think so, as the whole inlcnlion of the Act 
appears to be that if a tenant acquires a rigi.it of occupancy at all, it shall 
hold good as against all ( thers having rights m the land.”'* 

1 Ills section does not save agreements. Under the oUl .Act 11 was v^cld 
that liiough a proprietor could not acquire occupancy rights n .v/iaUifiof 
under ihe provisions ol the d'cnancy Act, there was nottiing to prevent his' 
acquiring such rights by agretment entered at settlement.'’ Under thv^ 
present Act, however, section 110 (i) (u) provides that nothing in any agree¬ 
ment made between landlord and tenant after the passing’ of ttie Act shall 
override any of the provisions of the Act with respect to the acquisition of 
right of occupancy, and, therefore it is clear that now a joint owner cannot 
acciuirc occupancy rights in the joint holding by agreement under sections 
5 to 7, but ( an ac()uire under S. 8. 

It is also to be noted that if the right of occupancy was acquired at 
some period antccctlent to the date when the occupancy tenant became an 
owaicr, til's section will noi appl^ and even if the rights hail been acquired 
under Ss. 5— 7 , S. 10 ( annol be held to operate to prevent the acqUiSitidn 
of those rights.'" 

Shamiiat lands. 

I'hc disputes in which ihis section may be applicable arc generally about 
sJuiniilaf arrears. 1'lie saiile principle, of course, applies here also. If .1 
co-sharer lias got a share in llie slunniliit he is not entitled to acquire rights 
of occupancv in i.hat area except by proving a custom. Sometimes in 

\illages then* is a sluiinilitt of a particular paiit only in which the 
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co-sharers in the other pacH have got no share. Any one of those eo- 
sharers does not seem to be barred to acquire occupancy rights in that patti. 

0 . 11 . Notwithstanding anything in the foregoing sections 

Continuance of of this chapter a tenant who immediately before 

Mncv fichts the coinmeiicement of this Act has a right of 

P cyiijds. occupancy in any land under an enactment 

specified in any line of the first column of the following table 

Shall, when this Act conies into force, be held to have, for all the 

purposes of this Act, the right of occupancy in that land under 

the enactment specified in the same line of the second column 
of the table:— 


Punjab Tenancy 

# 

Act, 1868 . 

This Act. 

First Column, 

Second Column. 

i 

Section. 

1 

Clause. 

Section. 

Sub-section. 

Clause. 

5 

( 1 ) 

^ i 

1 

1 

( 1 ) 


5 

( 2 ) 

5 I 

( 1 ) 

1 ♦ • 

I ib) 

5 

( 3 ) 

5 

(!' i 

(c) 

5 

( 4 ) 

5 

( 1 ) ! 

(d) 

6 

• • • 

6 

1 

• • • 

• « « 

8 

• « » 

8 

1 

t 

• « • 


occupancy if permissible under the present Act. 

Ihe meaning of this section is that a tenant who has obtained an occu¬ 
pancy status under the former Act was to be held to have acquired a corres¬ 
ponding status under the present Act winen it came into force and not that 
any sucLi tenant should be debarred from benefitting by the provisions of the 
present Act if he could show that they have placed him in a more favourable 
position than he had previously held.^* 

One S, who was recorded at the Settlement of 1879 as a tenant under 
S. 6 of the Punjab Tenancy Act, 1868, was awarded by the Collector a stains 
as occupancy tenant under S. 5 (i) (a) of the Punjab Tenancy Act, 1887, on 
tne ground that :n consequence of his father having died between 1879 and 
the date on which the latter Act came into force, S. had fulfilled the condi¬ 
tions of holding for three generations and paying no rent beyond the 
revenue and cesses at the commencement of the Act and so had acquired thi- 
higher staUis, On appeal the Commissioner reversed this finding, holding 
that S. II of the present Act, bars a tenant from acquiring a status higher 
than that held by him under tihe former Act. Held, that he could acquire 
sjmus under S. 5 (i) (n) of the Act if Ihe fulfilled the necessary conditions.^" 

19 Nand Kishore etc. r. Nathu etc. = 4 P. R. 1895 (Rev.) 

20. Ih'd; See also Rahadur and others v. Dul Chand etc. = 3 P. R. 1893 (Rev.) to 
the same effect 


82 


THE PUNJA6 tenancy ACT 


[S. 11 


\t the Settlement of 1856 the preclece?sors-in-mterest of defendants 
were recorded as matirusi of 55 year’s standing, paying at the same rate as 
the proprietors and at fine Settlement of 1868, when the rghts of 
were inquired into the defendant’s said predecessors stated m tankth hakuk 
untzarian that they had held for 125 years and seven generations withom 
pnvment of rent. Plaintitf at the time acknowledged that these statements 
were correct. The tenants were thereupon recorded a ba razamandt, 

and the rent was fixed at one ar.na per rupee of revenue for five years the 
order settling these matters being dated 27th July 1867, i.e., before the pass- 
in^ of the Tenancy Act of i8f^8. In the papers of the subsequent settlement 
the tenants were recorded as wnurusis but the section of the present^ Act 
under which they held was not specified. Held, that upon the above -acts 
the nre^Veessors-in-intere^it of defendants were, at the time of fine passing 
of the Tenancy Act, 1868, tenants under S. 5 (i) of that Act. and that as 
nothing had since hannened to define them of that siaius, defendants were 
tenants under S. 5 (i) (a) of the present Tenancy Act.** 

In Lehna Singh etc., v. Hiw Siug/i** it was remarked by the Financial 
Commissioner—"From an examination of thg history of the Act wh:ch I 
have made in another connection, I am quite sure that it was no part ot 
its intention to deprive Tenants of occupancy rights which .had already vest¬ 
ed in them at the date of its enactment. On the contrary the tendency of 
the Act is to enlarge the oppoi tunitics of proving such rights woich had 

vested by that date.” 

It was also held in this ruling that there was nothing in the Tenanc\ 
.Act of 1868 corresponding to S. 4 (7) of the present Act which defines 
“tenant” as including the prcdccessors-in-intcrcsl of the tenant, and :f such 
a tenant had not by himself been separately in continuous possession of 
the land for twenty years, he had not acquired occupancy rights therein 
under S. 5 (4) ot the said Tenancy Act of 1868 at the time when the preser.i 
Act came into force.** 

GENERAL. 

A claimant cannot acquire a higher status of occupancy right than 
applied for. 

lAie plahitilT sued lor occupancy rights under section 5, sub-section 
I (d), Punjab J enancy Act, 1887. 1 he Commissioner being ot opinion that 
the plaiiuill had a right cf occupancy under sub-scclion 5 (ij («) decreed 
-iccordingly considering it unnecessary to determine whether the plaintiff 
was entitled to succeed upon the grounds alleged by him in h‘s plaint. It 
was acid by the Financial Commissioner on revision, that it was material 
irregularity on the part o*' the Commissioner to award tiio plaintiff a higher 
>tatus than that asked lor. The plantiff had made no cla'm under S. 5 sub- 
>ectii)n (i) (d), or amended his pF'lnt asking lor such relief, or in any way 
..dvaiK'ed a claim described in sub-section (5) (1) (d),'-* 

21. Aliniad Yai- r. Mi liainmiul ou. 12 P. U. 1896 (Uov.) 

22. 1 !*. K. 1897 (Hov.) pa^^e 4. 

25. II. il ; St'o aF'n 85 P. U. 1882 rofoned to in tliis ruling in which it was held 
ftiai under S ction 5 (4) ot the old Act. riglil of occupancy could only be acquired by the 
dagndar 10111*^011 and not by iiis rcpiesi ntativc. 

24. Daulat Khan r. Mast Ali=:l P, R. 1892 (Rev.): See also Qutab-ud-din etc, 
r. SIiiIiIki elc. 1930 Ldv.'T. 20. 
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towef ‘ srihi ■ .'rb“'B™nt"d 'r'““ 

pancy status under section 5 (i) (a) of the Pun dtciaiai.on oi occu- 

dismissed by the lower courts nr th. ^ Punjab Jenancy Act, 1887 was 

appeared, however, that plaintiff and'his ancestors had held ^ 
whether such occupation entitled the plaintiff to occuprnc^ 

in whC SnsIde^-nVXr^' .HtfrSf 

s t :^a2'S- rsiss. s t 

the plaint it being the duty of the court, in a case ^uch -is tV nrel 

1^'"*'"^ amendment or to amend it itself under sec 
Code, proviso, and to thereafter frame an issue' 
which should cover the other clauses of section 5 and sections 6 and 8 as 


The degree of statiis is determined with 

rf /^\ ^he Act it is clear that an 

(ij («) is the .highest, under S. 5 (i) (6), ft) 
under S. 6 or 8 the lowest. 


respect to the rent and refer- 
occupancy right under S. 

0/ (d) lowei than that, and 


When is the right of occupancy to be determined. 

. ’ll ^las been held that it is not only when a person claims 

tne right of occupancy that it should be determined whejiier he has got the 
rg t of occupancy or not, anci under what section. In suits to establish 
propr:etary rights in immoveable property, the courts should alwavs con- 
sjaer ttiati the claim to proprietary title is a claim to a permanent title or 
K kind in the land, and includes a claim to occupancy rights, 

And if the evidence shows, that the plaintiff may have good title to occu¬ 
pancy rights, though not to the proprietary right, the courts should go 
into the question and decide it.** 


In a suit to contest notice of ejectment, the plaintiff, while laying 
cairns to the status of proprietor, prayed that his cultivating possession 
i^ight not be disturbed. It was Iheld that there was no" reason why the 
c aim should not be treated as one both for ownership and occupanc> 
rights, and the plaintiff was entitled to a decision on both questions.^' 

, u others v. Hakii and oihers^^ it has, howev^er, been held 

at the proposition that in suits to establish proprietary rights in immcvc- 
able property the court should always consider that the claim includes a 
caim to occupancy rights is no longer igood law, 4 P, R. 1882 (Rev.), has 
een dissented from :n this ruling. This was a suit for ejectment in w^hlch 
e plaintiffs claimed that defendants were tenants-at-will, whereas the 
crendants pleaded adverse possession and that no relation of landlord and 
tenant existed. The trial court dismissed the suit on the ground of adverse 
possession. In the pleadings defendants did not claim occupancy rights, 
And no issue was struck on the question of the occupancy rghts. nor was a 


25 . Chinga v, Manga.t Ram etc. =3 P. E. 1898 (Rev.) 

26- 4 P. R. 1882 (Rev.) ; See also 55 P. R. 1868. 

27. 105 P. R. 1888; See also 90 P. R. 1882. 

2^- 1933 P. C. L. 20 (R6 v.)=Nc 29 of 1931-32 (Decided on 7-1-33). 
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definite clam, for occupancy rights made even in the appeal to the Comis- 
sioner It ua^ held on revision that "the Commissioner comm tted no irre¬ 
gularity in failing or refusing to discuss the implied claim to occupancy 

rig’hts.' ’ 

Similarly ia aU cases for enhancemerM of rent, the status of the 
tenant, if in dispute, should be enquired into and determ.ned before the 
question of enhancement can be dealt with.^* 

However, the question of jurisdiction is also to be taken into con 
sideration. If A, for instance, brings a suit in a Civil Court for declarati^on 
of proprietary rights and he fails to establish them but it transpires that 
under the law he has fulfilled conditions establish ng occupancy rights, the 
Civil Court shall have to rc'‘cr the suit to the Revenue Court for decision 
under the provisions of S. 77 (3) of this Act. 

A tenant can possess the same status quoad each proprietor consti¬ 
tuting the landlord. 

W here some o" the ilefendants admitted the truth of the facts upon 
whie 1 the plaintiff relied, as establishing his t'tlc to be declared the occu¬ 
pancy tenant under scctio'*. 5. clause 3 of t^'e Tenancy Act of iSf'S, in place 
of being recorded v.nder section 6, whereupon it was contended that plain¬ 
tiff, who had failed to establish that his prcdcccssors-ln-title settled :n 
the vil'age with the founders was entitled to the declaration he sought at 
least as against the defendant proprietors who confessed judgment, it was 
he'd that this contention could not be admitted, as the right of the plain¬ 
tiff in h's holding was on<? and indivisible, and he coukl not be an occu- 
panev tenant under sect'r>n 5, owoad some of the proprietors, and a tenant 
under the provisions of S. 77 (3I of this Act, 

Courts have no power to create new status of tenants with right of 

occupancy. 

The courts have no power to create a status which is unknown to the 
Inw,^^ In a contention regarding certain land defendant was declared pro¬ 
prietor and plaintiffs tenants with rights of occupancy. 'P.aesc rights were 
thus described by the Covumissionei of beiilement ;—"Defendant has no 
right to evict plaintills so long as they pay rent and revenue without arrears. 
Plaintiffs liave no power to transfer the right or plant trees for sale, but 
Kicy can plant and use trees for agricultural purposes if strictly confined to 
their requirements in this village. As regards icnl, after 5 years, ar.d every 
3 years, do‘'cndant has po.ver to sue for cnhanccmnet, and is entitled to a 
decree provided he can show that land of a similar quality in the neigh¬ 
bourhood is paying a higl'.icr rate of rent.” It was held bv the Chief Court 
on appeal, that tliere was no clars of tenants recognized eitlier by law or 
custom with a tenure of (hat peculiar kind; the plaintiffs' tenure was that 
of hereditary cultivators, and t;‘-cir rights must be regulated bv the law and 
custom applicable to that tenure.'^ Such a right ninv fall under section 8 
of the Act, but then it must be specified, and if it 's so, decree declarin.^ 
such an ocrupnnev under section 8. 


29, 

(Rov.) 
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31. 

v32. 


5 1*. It. 1R95 (R-t V.) ; S P. R. 
10 P. L. R. 1900 supp. 

R4 R. It. 1881. 
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Application of the doctrine of res judicata to questions relating to the 
status of a tenant. 

Administrative proceeding whether a bar to subsequent claim. 

It has already been remarked in the introduction'' to this book tiiiat 
it seems to have been common in the United Provinces to admit twelve 
years uninterrupted possession of a holding at the same rate of rent as a 
sufficient proo*: of occupancy right and that the twelve years’ rule was very 
generally adopted in early Punjab Settlements, In some settlements a file 

as to the status ot all tenants {Naksha Mudakhihi* 
or misl tankik hiikiik muz irian) was drawn up for every estate, and this is 
of great value in case of disputes. As a matter of fact in the absence of 
definite rules every Settlement Officer decided such cases as came before 
him according to his own view of what was right and proper. S-.iould that 
decision by the Settlement Officer operate as res judicata? By an adminis¬ 
trative proceeding in 1863, the object of which was to determine whether 
the tenants of the village should be recorded as having rights of occu¬ 
pancy, the Settlement Officer decided that the plaintiff had no such r’ght, 
It was held, in a suit instituted in 1890, to contest a notice of ejectment, 
that if the tenant be found to possess the qualifications required by section 
5, sub-section (i) (c) of the Punjab Tenancy Act, 1887, he would be entitl¬ 
ed to a decree for occupancy rights. “Since 1863, two Tenancy Acts have 
been passed, and they have conferred rights of occupancy on many tenants 
who, pror to the passing of these laws, might have failed to prove them¬ 
selves to be occupancy tenants. It was no answer to the plaintiff in the 
present suit, who claimed to be entitled to occupancy rights under section 
5, sub-section fi) fcl of the Act of r886. to say that, in a settlement nro- 
ceeding in 186-^, or even for tv^e matter of that in a judicial proceeding, 
thpv were ^ound to be tenants-at-will.*^ 

(b) Decree as to occupancy rights prior to passing of Tenancy Act. 

In 1865 the plaintiff brought a suit, claiming proprietary right in and 
possession of land. A jury of five assessors was appointed, and on their 
finding, which was accepted by the parties, the Court cn the 6th November, 
^865, passed its order that the plaintiff should be maintained in cultivation 
a tenant with rights of occupancy for seven years. In 1876 (after the 
seven years had expired) the plaintiff having been served with a notice 
o ejectment brought a suit to contest his liability to be ejected, and claim- 
1-0 hold as a tenant with rights of occupancy under section 3 of the 
enancy Act. It was held that the claim to occupancy rights was barerd.^^ 

(c) Determination of the status of an occupancy tenant in an enhance- 
nient of rent suit. 

In a suit for enhancement of rent, the Settlement Collector declared 
ne tenants to come under section 6 of the Tenancy Act, 1887, and enhanc¬ 
ed their rent accordingly. The tenants had not expressly claimed any parti¬ 
cular status and the quest:on of their status was not expressly put in issue, 
t was held, in a subsequent suit by the tenants to establish a righ^ o.** 
occupancy under section 5 (i) (a) that the lower court had rightly beld that 
the question of status had already been decided. The tenants should have 
raised the points in their answer to t,he first suit; this they omitted to do, 


33. 2 P. R. 1891 (Rev.) 

34. 77 F. R. 1877. 
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and the provisions of section 13, Explanation fl, Civil Procedure Code 
(corresponding to section 11 of the present Civil Procedure Code) operated 
to make the question res judicata.^^ 

See also cointnentary under section 77 (3) 

(d) Occupancy rights under the old Tenancy Act and the present 
Tenancy Act. 

The questions whether a tenant was entitled to occupancy rights under 
the lenancy Act ot 1868, and wheuaer he is so entitled under the present 
*Act, are not the same. A decision therefore that a tenant had no occupancy 
right under the old Act is not necessanl) ns judicata regarding claim o'. 
right of occupancy under the present Act. In 1885 notice of ejectment was 
issued and the case was settled by compromise by w.iich the tenant accept¬ 
ed a lease for 15 or 16 yc-irs and admitted that after that time he might be 
ejected without compensaL on. In this case the tenant was settled by the 
founders and would be entitled under the present law to occupancy rights 
in land, of w'.iich he was in possession on October 21, 1868. an<I has held 
since, were it not for the previcus litigation and his agreement of 1885. It 
was held that the previous decision regarding claim for occupancy rights 
did not operal(' as res jmlicafa, but the claim was barred by the agreement 
of 1885, 

It was remarked.—“We cannot g:ivc section jio of fhc present Ten¬ 
ancy Act retrospective effect ; an(i, as it explained in the same judgment 
(10 P. R. iqoi), until the Act ot 1887 came into force, tenants might divert 
themselves of their ocrup^incy rights by agreement with theJr landlords. 
Much more, therefore, might tenants not entitled at the time to occupancy' 
rights agree with their landlord- that they could claim no sucjli rights if 
allowed a certain period of occupation.’*** 

Right of landlord and tenant in trees on land : right of grazing and 
right to collect dry wood and dry grass. 

SEE APPENDIX. 


35. 5 P. U 1892 (Rev.) 

36. Rom Ditto elc. r. niiHn Sin;;^li = l P. R. 1904 (Rev.). 


CHAPTER III. 

REKT. 

Retits, (je tier ally, 

ri^Ts^^or\nd- ®’ time being payable 

lord and tenant to in respect of a tenancy shall be the first charee 
pro uce. Qjj produce thereof. 

(2) A tenant shall be entitled to tend, cut and harvest the 
produce of his tenancy in due course of husbandry without any 
interference on the part of his landlord. 

(3) Except where rent is taken by division of the produce, 

the tenant shall be entitled to the exclusive possession of the 
produce. 

(4) Where rent is taken by division of the produce— 

(/) the tenant shall be entitled to the exclusive 
possession of the whole produce until it is 
divided ; 

(/y) the landlord shall be entitled to be present a; 
and take part in, the division of the produce 
and 

(c) when the produce has been divided the landlord 
shall be entitled to the possession of his share 
thereof. 

Rent for the time being payable ’’ 

nieans rent which has accrued due and which is just 
accruing due. It gives the landlord a lien upon the pro- 
uce of a tenancy for a particular harvest, in respect of not only the rent 
due for that harvest, but also the arrear of rent due for previous harvests.* 

' Rsiu, it applies not only where there is rent in arrear due from the 
cultivator to his landlord, but also where rent is accruing due in respect of 
e period during which the produce was being grown.^ 

First charge. 

where any one except the landlord wishes to bring to sale the 
produce of a cultivator^ he must, in order to avoid the prohibition contained 
*n th:s sub-section, tender to the immediate landlord of the cultivator the 
^ount, if any, for which the landlord might on tfhe next ensuing sale day 
^strain the produce for arrears of rent.® 

A tenant also cannot by any contract which he may make with third 
P ^*es, dep rive the landlord of the lien which the law gives him upon the 

h Mohan Lai r. Ghasita Mai = 54 P. R. 1895 (P.B). 

2- See I. L. R. XV All. p, 357. 

Ibid. 
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crop."* If a person purchases the unstored produce of land in the occupation 
of a tenant he takes that produce subject to the lien created by the law.* 

Where the landlord sued foi and obta:ned a decree ag^ainst his tenant 
for rent due for Che harvests of Kharif 1948 and Rabi i 949 » attached 

the judg-ment-debtor’s crop of Rabi 1950, which was mortgaged prior to 
attachment to a third person, who claimed priority over the decree and 
attachment, it was held that the mortgage did not give him any priority as 
regards any portion of the attached produce.® 

Produce thereof. 

The term ‘produce of land* (tenancy) means that which can. be tend¬ 
ed, cut, harvested, gathered and stored, [Crops such as cereals, grass, 
vegetables and fruits of trees; not the trees from which the crops, if fruits, 
arc gathered.]’ 

Kankar—tenant’s share 

In the case of baiai paying land kankar should be shared between 
landlord and tenant in the same proportion as the crop is s’.iared, becaust 
the loss of a possible crop in the land from which kankar is taken is tlia 
measure of the loss sustained by the parties by the land being used foi 
quarrying instead of for agriculture.** 

Construction of the word “rent.” 


The word “rent** must be construed every where according to the 
definition given in the Act. It is imix)ssible to give it dilVerent meanings in 
different places.® For instance, if a tenant pays any land revenue and 
cesses, it shall count as ‘rent.* 

Sub'Section (4). 


Section 144 of the Punjab Land Revenue Act, 1887, gives a compul¬ 
sory power to the Revenue Officer to effect division of produce and no ob¬ 
jection by an interested party can prevail so as to put a slop to the process 
of division or appraisement. When the division has been affected and con¬ 
firmed by the Revenue Officer, the parties become entitled eac'Ci to the 
exclusive possession of his own share as thus determined on the analogy 
of section 12 of the Punjab Tenancy Act.*° 


Couiiiiutut ion 
and alteralion <4' 
rent. 


S. 13. (1) Where rent is taken by any of the 

following methods, namely,— 

(fi) by division or appraisment of the produce ; 


ih) bv rates fixed with reference to the nature of the 
crops grown, 


(^0 


by a rate on a recognised 
by a rent in gross on the 


•I 


easure of area, 


tenancy, or 


4 . See N. VV. P. II. C. U., Vol. IV, p. 76. 

5. I. L. R. Ill All. p. 433. 

6. 54 P. H. 1595 (V. B.) 

7. See N. W. P. II. C. R. Vol. I, p. 128. 

8. Aziz Bakbli r. (Jliulam Hussain 9 P. R. 1901 (Rev.) ^82 P. L. R. 1901 
fi. Roria v. Runjit = 4 P. R, 1880 (Rov.). 

10. Mst. Muiad Ril)i r. Kliadiiii lIussain^Q P. R. 1917 (Rev.) =43 I. C V?^ 
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(e) partly by one of the methods specified in clauses 

(a), (6) and (c) of this sub-sectton, and part', 
by another or others of them, 

jone of those methods shall not be commuted in whole or in part 
nto another without the consent of both landlord and tenant. 

(2} In the absence of a contract or a decree or order of 
competent authority to the contrary, a tenant, whose rent is 
taken by any of the methods specified in clauses (a), (b) and 
(cj of sub-section (1), or by the method specified in clause (d) 
0 the sub-section, shall not be liable to pay for a tenancy rent at 
any higher rate, or of a higher amount, as the case may be, 
than the rate or amount payable in respect of the tenancy for 
the preceding agricultural year. 

Sub-fection (1)—principle. 

The principle laid down is that when one kind of rent is soug-ht to be 
commuted into another, it is essential in such a case to determine clearly 
what IS the nature of the rent hitherto paid. For instance, if the rent 
itherto paid, that is, if the last payment before suit was brought, was 
paid in-money, the money rent cannot be commuted into rent in kind, or 
vice versa, without the consent of both landlord and tenant.^* 

Censent. 

Consent required by this sect’on must be a consent on a fair footing 
and on a proper understanding of his (tenant’s or landlord’s) right. 

Mistakes, misrepresentation, want of consideration and the like would 

invalidate it. 


It should be free as defined in S. 14 of the Indian Contract Act and 
s ould not be given under some mistake or misapprehens'oa- o{ facts. A 

agreed upon by a tenant under a mistaken view of his status 
s all not be deemed to.be voluntary commutation^ or made with consent 
Within the meaning of this section.^* 

A tenant paid rent in kind believing himself to be a tenant-at-will. H.- 
had been recorded a tenant with right of occupancy and used to pay rent 


See also S. 23 of the Central Provinces Tenancy Act, XI of 1898 which 
runs thus — 

23 . In sections 24 to 30 (both inclusive) the produce of a holding 

means— 


(«) Crops and other products of the earth standing or ungathered on 

the holding. 

, props and other products of the earth which have been grown on 
h 1/1- and have been reaped or gathered and are deposited on the 

olding or on a threshing ground, or are stored by a tenant of the land on 
^hich they have been grown, within the village in which the holding or the 

tenant resides. 

fl-- Moka 

12 . 


1872. 


im Singh r.. Ladha .Mai —53 P. R. 

67 P. R:. 1876, page 129!. 

13. Sardar Bishan Singh v. Jowinda=42 P! R. 1877 (F.B.). 
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in cash only. Bv an arbitrary order he was made and recorded a tenant-at- 
will. In place of paying rent in he bogan to pay in kind believing him¬ 

self to be a tenant-at-will. After obtaining a declaratory decree from court 
to the effect that he was an occupancy tenant liable to pay in cash only, he 
ceased to pay in kind. In a suit by the landlord to recover rent in kind, it 
was held that the commutation had been involuntary and under a mistake 
and was not bmding on the tenant.’^ 

Commutation based on an invalid agreement should not be allowed. 
Defendants were hereditary cultivators, and at the last settlement, being 
in doubt as to whether their status would be maintained, signed a lease for 
ten years in which payment of rent in kind was provided for, the lease be¬ 
ing recorded by the settlement officer. They had up to the last settlement 
paid in cash. Plaintiffs sued 3 or rent in kind due under this lease. The 
Deputy Commissioner dismissed the suit on the ground that there was no 
oonsideration for the lease under w^nich defendants, who were entitled to 
hold in perpetuity, submitted to be ejected at tlie expiration of ten ye£ 

The Commissioner on appeal affirmed the decision. On further appeal the 
Chief Court lieUl that plaintiff’s suit had been properly dismissed being no 
ronsideration for rlcfendant’s piomisc to pay rent in kind.^® 

Before 1867, f'le tenant was recorded hereditary, and paid rent in 
cash ; he was then erroneously recorded a tenant without occupancy rights, 
but protected for a term of years, and paid rent in kind untM 1870 accord¬ 
ing to the entry made when the record of his status was altered. In 1870 
the entry 'vas again altered, and he was recorded ^hereditary tenant. He 
declined to pay rent in kind from that time. It was held (Campbell, J. dis¬ 
senting) that the agreement in 1867 did not bind the tenant to pav rent in 
kind, as there was no coosTlen.tion “^or the agroomonl, and the entry was 
made under an erroneous impression as to facts.’* 

Where grain rates have been fixed by order of a Settlement Officer, 
but the proprietor has for a long series of years since that order always 
realized his icnt in cash, he cannot at pleasure revert to grain payments.’^ 

But the mere fact that tenants had paid the value of produce to Eie 
landlord in a particular year instead of the produce itself, or in other words, 
that the landlord lias been in the habit of rcce ving i.ie value of the share 
of the produce payable to liim, instcatl of the produce itsel', docs not neces¬ 
sarily establish that the landlords must in future take rent in cash.’* 


In a previous settlement a tenant was entered as an hereditary culti- 
\^ator but at a later settlement lie was recorded as lenant-at-will with his 
occupancy protected lor ten years. C)n the revision of the settlement he 
was again restored to his or ginal status of hereditary cultivator. He had 
since then been paying rent in kind, and on the restoration of his original 
status he claimed to revert to cash paymnets. It was held that under S. 16 

no commutation of rent could be made without the 
consent of the landtorl.’'* Conjfyiirc ihis 'li'ith 4-' P.R. 1877. 


14 Ihid. 

15 Kluiinlin r. Mnliaininnd 1 16 P. T?. 1872. 

16 67 P. P. 1876 

17 15 P. P. 1867 (Pm-.) 

18. Sardar Khan r. Warynm = 23 P. R. 1873; See also 6 P. R. 1867 (Rev.). 
19 Haji r, Knsliu = 43 P. R. 1873. 
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Batai on failure of cotton crop. 


Where the g^rain 
full cash cotton rates 
held that the landlord 
from the tenant.” 


crop was sown owing to failure o.; cotton crop, and 
were not taken but an abatement was allowed, it was 
was jiist hed in claiming batai for (hat gram crop 


Muafi dues. 


Where the proprietors of a village claimed against the muafidars for 
commutation of payment of mim/i dues in kind into payment b. cash and 

the not own the tarafs in dispute and had Lthing to do^with 

the management o: the tarafs. it was held that the muafidars could not 

forT^ 1^^ P'"'-'' as they used to do be. 

fore. It was also held that under the circumstances the^agreement that 

prior to Britis'n rule the muafidars levied batai was of no avail.21 


Rent—scope. 

rln. plaintiffs, the occupancy tenants, had hitherto been .payin« 

landing .nH ^ dues to^he 

fh 1 portion representing the revenue demand) direct 

to the Jagirdar, and in the recent settlement Ihe Jagirdar had been declar- 

^ assessment and the settlement had been made 

1 the proprietors, it was held that the whole payment made previously 
to the settlement by plaintiffs to defendants and tne Jagirdar was “rent^’ 
nejagirdar s portion being recovered by him direct from the plaintiff as a 
matter of convenience to all paities and that, therefore, no portion of the 

rent hitherto pa:d by plaintiffs could be commuted into cash without the 
nerendant*s consent.** 


See also commentary under Ss. in and 112. 

Mortgagee as landlord—whether his consent is sufficient. 

The landlord sued his tenants for the value of rents in kind. The} 

pleaded that the mortgagee of the land had prior to its redemption, 

commuted the rent in kind for a rept in cash. It was held bv the Financial 
Commissioner_ 

The mortgagees were certainly the landlords during the term of 
the mortgage, and under S. 13 the rent in kind could not have been com- 
muted for a rent in cash without the consent of the mortgagees as well as 
the consent of the tenants. But the question is whether the consent of the 
mortgagees and the tenants was sufficient to validate the commutation. If 
every person, who is, for the time being, technically the landlord of land, 
5s entitled to give validity by his consent to a chaise in the method bv 
which the rent is paid it would be open to a widow having only a li’fe in¬ 
terest, or a mortgagee whose mortgage is on the point of redemption, or 
person holding a temporary farm of land for the recovery of an arrear of 
land revenue or by order of a court executing a decree, to impair very 
seriously the value of the landlord's rights by agreeing to an unfavourable 

commutation. 

20 . Labha r. Diilo = 77 P. R. 1873 . 

21 . Jawaliir Singh v. Tarra =4 P. R. 1887 (Rev.). 

22 . Mokha V. Nur Din and others =:3 P. R. ISft*^ (Rev.), 
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“It is general principle of law that mortgagee is not competent to 
change the terms of a lease of property mortgaged to him. (Even under 
the Civil law a mortgagee cannot do any act duriiig the continuance tne 
mortgage to impair the security permanently or after the ending of the 
mortgage). No doubt it is open to him, if he should desire to do so, to 
wave the recovery of rent or part of the rent during the continuance of the 
mortgage. If he had the power to do more than this^ his rights as mort¬ 
gagee would be extended beyond the term of the mortgage which is the 
occasion of their existence. It would not be within the scope of the Punjab 
Tenancy Act (which by a preamble, purports to amend the law relating to 
the tenancy of land) to give to a mortgagee such extended rights and sec¬ 
tion 13 of fhc Act does J.ot in effect, confer any authority such as is sug¬ 
gested in the order under reference”.^* 

Sub-section (2)—Scope. 

The object of this sub-section is apparently to prevent the rent of a 
tenancy (that is rent of the kinds specified) from being arbitrarily raised. 
It is not restricted in terms to a tenant holding for a fixed term ; its langu¬ 
age seems equally applicable to a tenant bolding for an indefinite period in 
respect of the rent of successive years after the first, as well as to the first 
year of a tenant occupying a vacated occupancy, with the consent of the 
landlord, but without any definite agreement as to the rent to be payable.** 

Thus this sub-section applies to a tenant who continues to hold after 
his term has expired, whether with the consent of the landlord or without 
it. If there is no fresh contract or a decree or order the rent for the year 
following the agricultural year for whiai there was a fixed rent is that 
W'liich was payable for the preceding year.^* 


S. 14. An 3 ^ person in possession of land occupied without 

Tavii.ciits loi consent of the landlord shall be liable to pay 

land' oceujiied for the use or occupation of that land at the rate 

payable in the preceding agricultural 
3 ^ear, or, if rent Avas not paj^able in that year, at 
such rate as the court may determine to be fair and equitable. 

Object and scepe— meanii g t-f ^‘iandlord** in this section. 

lh:s scclion lays down that any person in possession of land occupied 
wil'iiout tlic consent of tlic landlord shall be liable to pay for the use or 
occupation of that land ,il the rate specified therein. The collocation of the 
expression “the landlord” is obviously in juxtaposition with the expression 
any person in possession of land occupied without his consent.” But the 
term landlord’ :n this section is not used in relation to “tenant**, the 
person iliere spoken of not being a tenant, but it clcarlv indicates the per¬ 
son who would be landlord if the land had been occup'ed with his consent, 
instead of being occupied without it,=« or in other words, “the landlord” 


23. Sarwjin Singli r. Unta. 3 P. U. 1918 (Uev.)^1921 L, T. T. 7 = 46 I. C. 5 

24. Oliuna Mai r .Jl.amla.:. 82 P. P. 1894; pace 280 

25. pago 279. 

26 Biiola Natli Dana and otlievs = 19 P. R. 1891; See also 68 P. K. 1891 
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is the person immediately entitled to the use and occupation as he almost 
. erta.nly would be if the land occupied without consent were vacant land.” 

The object of section 14 appears to be to entitle "the landlord'' oi 
and occupied without his consent to recover payment on a ^un If th 

though land from any person in possession of d as 

hough such person w.is for this purpose a tenant and as t.iouirh 

17 (3) («) this section instead o.'' leaving a landlord to applv to the Civil 

Sn he^'‘ R-P-* on agficuluiral Smd 

hon 7 h "‘"R 4 of the .Act), treats him for this purpose as 

t! 4 spLser.‘=»'^'''** Inncilord and tenant existed between him and the 

The term “any person in possession of land" is not limited to tl,e case 

cLsent"'‘h‘t"'’^f 'andlord without his 

consent, but refers to any person in possession of land occupied without 
Ihe consent of the landlord.H u ^ l .out 

the remams m possession o.' land against the will of 

dant is haW possession of such land, the defen- 

ant IS liable to pay for such possess on under tbis section."* 

th -iPPOinved Mahaiit and became enliiied to possession of 

thJii ^ ^ mtsne profits for previous years. Jt was held 

at he became a landlord within the meaning- of this section. 

agreed to surrender possession to the land- 
vai ' failure to do so to pay a certain amount in lump sum as 

aiue of the produce for one year, it was held that the former’s cultivation 
r tne land in contravention ot the agreement was without the consent cr 
ne landlords wno could demand payment for the said use and occupation 
OI tne land, and inspite of the fact that parties had already assessed com¬ 
pensation at a certain amount did not oust the jurisdiction of the Revenue 
ourt, which was free to determine the rent at a fair and equitable rate.-^ 

An ejectment order :s eniorced in the same way as a decree of a Civil 
our tor the possession of land. It can ordinarily only be executed between 
le 1st of May and 5th jf June (section 47). Failing execution at the pro¬ 
per time the tenant is entitled to keep the land for the next agricultural 
year and the case for rent will fall under this section. 

Again, the person in possession does not necessarily mean the person 
in actual phys:cal possession. He who controls the possession of land and 
pwents the occupation of it by others is in possession himself. A person 
^ o prevents the lawful occupier of land from entering upon it, is nonethe- 
ess himself in possession and occupation, merely because he omits to 

cultivate.®® 


27. 

28. 
29. 
30 

31. 

32. 

33. 

34. 
56 . 


Mai 


r. Jhaiida Singh etc. = 82 P. R. 1894. page 281. 


Ohuna 

Ibid. 

Ibid. 

Ibid. 

Mohd. Usman Khan i'. Ata Mohy-ud-din etc. = 1927 L.L.T. 9. 

Mahant Ra.ttan Das v. Rattan Singh=53 P. R. 1918 = 46 I. C. ^37. 

Karam Chand v. Nawab Khan = 30 P. R. 1917 = 41 P. W. R. 1917=38 I.C. 580 
Land Administration Manual para. 62. 

Nihal Singh r. Hira Singh =26 P. R. 1895. 
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Trespasser. 

A trespiisser is u person who occupies w'.thout file consent of the land¬ 
lord within the meaning of this section and if he cannot establish his title 
by adverse possession or the like, he is bound to give rent under this sec-* 
tion.'*® Such a person cannot be considered to be a tenant with:n the 
meaning of this Act but he is ceitainly a person in possession of the land.^^ 

Section 14 above instead of leaving a landlord to apply to the civil 
courts to get damages lor a continuing trespass on agricultural land treats 
the matter for this purpKi.se as though the relation of landlord and tenant 
existed between him and the trespasser. But it does not go a step .urtnei 
and treat the matter as though the relation of landlord and tenant existed 
for other purposes in this Act, as eviction.*’* 

In Mst. lUihi Begum v. Mir Wilayat A/P® the heir of a widow who 
had lost her rights by forfeiture was allowed to claim mesne profits in a 
Civil Court, This was not followed in 53 P. R. 1918. 

Title as proprietor recognised by the Civil Court duty of Revenue 

Courts to recognise such title—whether entry into possession in 

execution of the decre*; of Civil Court essential. 

The most important class of cases falling under this section is when 
one person is in possession and occupation of land while another person is 
held by the court to be entitled to the right of proprietorship or otherwise 
to the profits of the land and consequently the ‘landlord’ within the mean¬ 
ing of this section. Is he entitled to recover rent from the person in occu¬ 
pation under the decree and if so, from what time? Is delivery of formal 
possession in execution of deciee essential for this purpose? What is the 
effect if the execution of the decree for possession is time-barred at the 
time he brings suit under this section? 

It is to be clearly understood that the benefit of this section rests not 

^ ^ A 

on pKJSscssion but on title already 'existing at the date of the institution 
of the suit and recognised by the decree. It is not necessary that actual 
possession in execution of the decree must be obtained and he is entitled 
to claim dues under tiiis section whether the decree of the Civil Court has 
•been executed or not and whether possession has been obtained or not and 
mutation effected. 


It was remarked—“We also have the fact that decree exists in plaintiff’s 
favour for possession as a mortgagee landlord. I'nis decree in ctYect recog¬ 
nises his status as mortgagee owner and his title to be put in possession. 
The decree docs not create this status, but merely recognises the status. 
'I'he Revenue Courts are bound not to deprive persons of rights recognised 
by the Civil Courts and llie Civil Courts have reci'ignizcd plaintilY’s status 
and as long as that status is not nullified in some way I consider that the 
Revenue Courts concetle the logical sequence namely that plaintiff is entitl¬ 
ed to claim dues under section 14.” 


36. 82 P. R. 1894. 

37 . Mnhaii Singli etc. r. Narain Sinu:ii oto.^l V. R. 1914 (Rev.) 

38. Raiihliif Sinuli T.t'linn Rinpli- 1932 L. L. T. 141 

39 . 14 S V. R. 1893 . 

40 . Cdi'mi Al'Miad r. Amin Chand and otliersr= 1922 I... L. T. 5 = 1922 P. C. L. 10 
(Rev.) =2 P. R. 1922 (Rev.) ; See also 4 P. R. 1901 (Rev.) ; 20 P. R. 1917 was 

distinguished. 



S-* H], land occupied without consent 

provisions of law so as to enable the decree-nolder, landlord to brintr a suit 

‘p-cSrer' p--- “ 

Civil Courts and re-open matte^l '°aTrSy"‘dedde^cl’ by'"cL'pLm‘"fXial 
authordy, or where the claim is based on a Civil Court’s dEe^to Inte 
on enqu:r.es wh.cn substantially involve the issue as to whelher tha clecree 

l^\^rS‘l^nd"aruponi:;^':^'’^ 

under the decree. The rrinl cour, gave the href'“g ed ZZ’Z 
^ssess.on on the occurrence of a default clause relatm| to the mortea^r 
The decree was reversed by the lower appellate court Th 8^ & • 

S^o? the‘^"^'^ possession thereafter and sued tbe second mortga'^felw 

ZTr.n^ ^ f u proceeding-s during whfch the 

second mortgagee had been in possession. It was held that tti^ c*. ^ 

mortgagee was liable to pay for the period during w^ilch the first sult'^was 
pending m the trial court.*® ^ 

fhe person in wrongful possession would not only be 
liable for the period during which the suit has been pending but even for 

causrof”'* institution of file suit from the date when the 

cause of action accrued to the person found entitled to it. 

th. of ihe decree for possession or fitle is time-barred at 

siift IsTot ^ n^Pord br.njs the suit under this section, it aooears that the 

VT reference to this point m Ghani Ahmad v 

Amin Chand etc., though there is no definite decision regarding it. 

Effect of appeal against a civil decree establishing the title—w'^ether 
the Rpvepup Offirer should slay the suit for mesne profts till the 
decision of the appeal. 

Suppose A obtains a decree establishing title in the trial Civil Court 
and after obtaining the decree brings a suit for mesne profits under this 
section in the Revenue Court, and in the meantime B the judgment-debtbr 
files an appeal against fcne Civil decree and in reply to the mestie profits 
suit pleads in the Revenud Court that the revenue suit should be stayed till 
the final decision of the appeal pending in the Civil Court. What order 
should the Revenue Court pass? Should the Revenue Court stay the suit or 
should it proceed with it without waiting for the decision of the appellate 

Court? 


Order 41, R. 5, Civil Procedure Code lays down that the pending of 
an appeal shall not operate as a sta) of proceedings under a decree or order 
appealed from except so far as the appellate Court may order, nor shall 

41. Kam Das etc. v. Udmi = 1920 P. C. L. 15 (Rev.) = No. 142 of 1919-20, decided 
on 6-8-1920. 

42. Gurdas etc. v. Hassan = 13 P. R. 1901 (Rev.) 

43 . Thakar Das v. Kanhaya etc. =1 P. R. 1893 (Rev.), 

44. 1922 L. L. T. 5. 
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execution of decree be stayed by reason only of an appeal having been pre- 
Ierred .rom the decree; 

but the appellate Court may lor sufficient cause order stay of execu^ 
non of such decree.” 

If the civil appellate Court on the application of B stays the execution 
of the civil decree appealed against, the Revenue Court should stay fur¬ 
ther proceedings, because the execution of the decree on which the Revenue^ 
suit is based is stayed. But if B makes no such application for stay or if the- 
appellate Court re.uses to stay, the Revenue Court should not stay the suit. 

In Smnpuran Singh v. Ciiirbnchan Singh it was held by the Einanrial 

Commissioner Unat ‘‘the decree (civil) was to be presumed to be correct 
until it was set aside or modified and that there was no authority for defer¬ 
ring mutation proceedings on a decree on the ground that an appeal 
rtgainst such decree was pendii\>'.'‘ It is the bounden duty of a Revenue 
Court to give elTeCt to the decree of a Civil Court, because the failure 
brings the administration of justice to a stand-still, and in ciTect amounts 
to an improper exercise of jurisdiction so as to make the order of a Civil 
Court of non effect.'*^’ Again, in Hmkatn Chaml Boid v. Birthi Chand La} 
ChawdJiry it was held that ‘under the Indian law and procedure ani ori¬ 
ginal decree is not suspended by presentation of an appeal, nor is its opera¬ 
tion interrupted where the uccrcc on appeal is one of dismissal.” In a 
recent ruling reported as Mul Chand and others v. ]iwan Dass'^ it was 
remarked by Bhidc, j—“Where a suit is connected with an appeal which is 
pending and its decis'on turns on tile result of lhat appeal it is in the in¬ 
terest of both parties ihtit the suit should not proceed until the decision of 
the appeal, pending in the appellate Court. In such cases the matter is 
really for the exercise of discretion, the question being whether in view of 
the pendency of the connected appetd the suit should be allowe'd to proceed 
unt 1 the decision of the appeal. The question is independent of the matters 
whidh must nccessarilv be decided in the course of the suit and the petition 
should be looked upon as a case within the meaning of S 115.** 

From what has been staled above it is sullicientlv clear that cacli case 
will be decided on merits. What seems advisable in such a case is to grant 
the decree accortling to the decision of the first court but it may not be 
executed, and if executed the decree money may not be paid till the appeal 
has been finally decided, bhaying of the suit in the Revenue Court till the 
final decision ol the appeal pending in the Civil Court niav not result in 
arriving at correct estimate of the produce of land during a particular year 
after lapse of manv years. 

Mortgagees as “landlords”--rival mortgagees. 

It has already been explained on page 21 when a mortgagee with 
possession is a laiullord withir. the meaning' of section 4 (6) of the Act. 
Even if he sues his mortgagor for compensation for damages for 'forcible 
possession and wrongful ( ultivclion of the mortgaged land, the case falU 
under th's section. gr 

Similarly, a mortgagee who has obtoVl^d formal possession in execu¬ 
tion (T tile decree ol a Civil Cc urt, must be regarded as the landlord with- 


45. 1928 1.. L. T. 17. 

46. 19.52 L L. T. 9.5. 

47. 1918 1*. ('. 1.51 - 50 1. r. 

48. A. T. K. 19.\5 Lnh. .'=0. 
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in the mean;ng of this section, and is entitled for the use and occupation 
thereo. notwithstanding- tliat mutation has not been effected :n his name.--' 

A mortgagee whose mortgage is declared to be invalid by a Civ.I 
Court oeases to be a tenant for purposes of ejectment under S. 4; of the 
unjab Tenancy Act, and becomes simply a trespasser from the moment 
of me decree. Such a person may be a tenant for purposes of .S. 14 of the 
lenancy Act, but he is not a tenant for purposes of ejectment.^" 

Where a plaintifl s case was that tlefcndant had mortgaged ceriau- 

land to A whom the plaintiff represented, and had delivered possession and 

that mutation of names had been effected in plaintiff’s favour and that the 

defendant forcibly ejected mm; held, that the plaintiff’s claim for the price 

of the produce came under section 14 and section 77 (3) [n) of the Punjab 
1 enanc} Act * ■' 

The plaintiff alleged that he was a mortgagee of a certain land and held 

possession but the land was forcibly cultivated by defenvlanis, and he 

claimed compensation thereof. Held, that the suit fell under sections 14 and 

77 (3) (n) of the Tenancy Act, and was, therefore, cognizable bv the Civil 
Courts.^ 


Inal Court gave the first mortgagee a decree for possession on the 
occurrence of a default. The decree was reversed by the lower appellate 
Court but restored by the second appellate court. The mortgagee actually 
obtained possession thereafter and sued the second mortgagee for rent of 
the time spent in the former legal proceedings, during whid.i the second 
mortgagee had been in possession. Held, that the second mortgagee was 
hable to pay the same since the date of decree of trial court as he constitut¬ 
ed a tenant to the first morngagee within tihe spirit of section 14.^ 

Plaintiff claimed the produce of certain harvests on the aiiegation that 
the du.enaant hau taken ironi him certain land (tor wn.cn ne was u.e 
mortgagee in pos^esbionl lor cultivation on payment of nait the produce ■ 
the ucicndant oenied the claim, alleging mat he had taken the land lioni 
one bualic idian, wlio, having been ludue a deienoant in ine case uy an 
oroer ol tne first court, suppoited me ueiendant's allegations, me plani- 
titt's mortgage was an umegistered one, dated 19111 Juiy, 1690 (the regis¬ 
tration ot wfiich W'as not coinpulsoryj, and mutatioa 01 names iiad b-en 
granted in his favour on the 14111 june, 1895, ^^d he had since kiat dat,- 
been shown in the ]artiabututi papers as a mortgagee in possession. llie 
second defendant, Budhe bhah^ based (Uis claim on a stibsequent registered 
mortgage and mutation of names had never been enacted in his lavour. 
The first court ordered the plaintiff to obtain a decree lor nossession irom 
a Civil Court. On appeal the Collector remanded the case remarkin-r that 
the sole issue was viH.iether defendant No. (i) was put in as a tenant b^ ilie 
plaintiff or not, and ordered Budhe Shah’s name to be struck off the record. 
Both courts having found that the defendant had not been put tn as « 
t^enant by the plaintiff's, it was fne^ld, upon the special merits of the case that 

49, Mul Chand r. Mul Chonf||6 P. P. 1905 (Rev.) =63 P. L. R. 1906; see also 
3932 L. L. T. 135. 

50. Ranbhir Singh v Lehna Singh = 1932 L. L. X 141. 

1. Wazir Klian r Eallia Ram = 68 P. R. 1891. 

2. Bhola Nath v Dana=19 P. R. 1891. 

3. Thakar Das f Kanhaya etc. =1 P. R. 1893 (Rev.) 
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as the plaintitTs mort<^^age \va- a completed transaction and had been m 
iorcc for years, and as tlis entry in the annual records was in plaintiJl > 
Ja\our, if anj one was to be rcierred to a civil court to eslablisli his claim 
It should have been the subsepuent mortgagee who claims against t?-ic 
plaint:n and was originally joined as a detendant by the hrst court. 1 he 
plaintilT must be treated by the Revenue Courts as the mortgagee -entitled 
to possession and nold to be landlord, and Budhe Shah to be a person in 
possession ol the land without the consent of the landlord and liable to 
payment to the plalntilf under this .'•ection, until the subsec|ucnt morig;»gei- 
had been nehi by a Civil Court to be entitled to possession.* 

Defendants had surrendered possession under a mortgage, and tht- 
agreement was tliat if they renewed possession they would pay Rs. 8o pei 
year as damages. 1 he agieemenc was not a lease, but the plaintiffs owners 
could demand for use of llie land under this section.* 

Rate fair and equitable. 

According to this section, any person in possessior* of land occupied 
without the consent of the landlord is liable to pay for the use or occupa¬ 
tion of that land at the rate of rent payable in Wic preced'ng agricultural 
year, or, if rent was not payable in that year, at hUch rate as the court may 
determine to be fair and eCjuitable. Thus the court cannot, under this sec 
tion, allow' the plaiittilV a larger amount than the rent payable in tie pie- 
ceding agricultural vear, or, if rent was not pavablc in that year at such 
rate of rent as the court may determine to be fair and eqirtable.® 

Pa r and criuilablc rale is the rale payable by the same class of ryots 
for land of a simitar description and with similar ad¬ 
vantages in the places adjacent.^ To what the landlord is 

entitled is the usual rent rate. I'o constitute an usual rent rate 
it is not nccissarv that iliere slmuld be a large number of tenants paying, 
an exactlv uniform rate, still there must be at least a fair number paying 
rates which do not greatlv vaiv.* Rent should not be fixed will reference 
to tlie average rent paid i)y a number of tenants who mav be of differenr 
classes, and whose holdings may be very dissimilar in regard to the des- 
criptitm o' th.c- land or its advantages.® 

'riie utmost that a man can ace|uiro by planting and cultivating as the 
land of another without a contract express or implied is a riglu to compen¬ 
sation.*® 

See also commeafary under sections 25 and 77 (3) (n) of the Act. 

S. 15. When two or more persons are landlords of a tenant 

in respect of the same tenancy, the tenant shall 
Collect mil oj not he bound to pay part of the rent of his 

rents ot niuhvuUHl r ^ -1 

propert y. tenancy to one of those persons and part to 

another. 

4 . ('...hnd li;nn r. ll:ihi 4 V. It. 1901 (Bov.) =106 l\ L. U. 1901. 

r\ ."^O \\ 11. (1917). 

6 . Knram Chiuul r. Nnwah Khnn = 30 P. R. 1917=38 I. C. 580. 

7. 9 1*. R. 1H67 (Rov.) 

n. 21 TV R. 18R8. 

9. 81 IV R. 1882. 

10 . R;uir/an r. Oool Molinmmad Baksh = 61 P. R. 1866 . 
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RENT OF UNDf\ iDED PROPERTY 

Meaning and scope. 


1 i^bsence of special agreement between the tenant and the joint 

landlords to pay their rateable proportion of the rent, a suit bv one of the 

joint landlords must be for the entire rent due, making his co-sharers defen¬ 
dant if they will not join as plaintiflsP' 


^ A su.t by a co-sharer to recover his fractional share of rent is not 
maintainable.line payment of rent to one of the joint landlords affords 
a good answer to a suit for rent by any one o." them.*^ 

In a suit by a co-sharer alleging that the tenant havl conspired with 

the other co-sharers and paid him ftae whole of the produce, it was held 

that the tenant was not bound to divide the rent between co-sharers tlnat 

no decree could be passed against him oven if it was found that he paid 

the whole rent to the other co-shaters, and that the tenant was no party 

to the suit.** ^ 


So also one of several joint landlords is competent to sue for the entire 
rent due making his co-sharers a parly to the suit.^^ 

Hissedari kasht. 

“The landlord” means the person under whom a tenant holds land and 
to whom the tenant is liable to pay rent and where a co-sharer is in sole 
possession of the joint land under the practice known as hissedari kasht and 
IS recorded as such in revenue records, the landlord is the particular co¬ 
sharer to whom the land in question has fallen and the tenant cannot plead 
the protection of section 15, Tenancy .Act so as to enable him to pay his rent 
to any other o: the co-sharers.^® 

Balance of rent. 

M and S were lessors of certain land b}- a kabuliyat, which did not 
contain any specification of the sliarcs of the lessors. M stating that the 
shares of rent due to S had already been pa'd, sued the lessee lor the re¬ 
covery of his own share. The amount claimed was all tliat remained due 
on the lease. It was held by the Allahabad High Court tliat the plaintiff 
■was entitled as one of the joint lessors to sue for U.ie balance of rent and his 
suit was, therefore, not barred by the terms of section 106 of Act XII o! 
1881 (3). This view seems applicable to the Punjab also under the Punjab 
Tenancy Act, 

As to the evidence of arrangement to pay separate rent See I. L. R. IV 
Cal 96; 7 Cal. 915 


11. See I. L. R. XIX Cal. p. 735: also 7 Cal. p. 180; 14 Cal, 201; 4 Cal. 556; 
I- L. R. 20 All. p. 264. 

12. See 26 1. C. 237; 20 Cal. p. 107. 

13. See 26 I. C. 237; 19 I. C. 35. 

14. Mohan Tal r, Mohammad Hayat etc. = 1931 P. C. L. 53 (Rev.) =No. 55 of 1930- 
41, decided on 21-11-1931. 

15. See 14 Cal. 201: I. L. R. 2 All; p. 264. 

16. Ram ('hand etc. r Jaimal Rai etc. = 1932 T. I.,. 1. 165=17 P. R. 1932 (Rev.) 
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S. 16. Where rent is taken by division or appraisement of 
„ the produce, if the tenant removes any portion 

Presuiuptlou ^ \ . . 1 .• • - i. 

witii r6dp6ct to of the prod.xicG 3.t sucn, 3. time or in. such 3 

\ ^ ^ * manner as to prevent the due divison or 

app^ra^.seu.eiic'^ appraisement thereof, or deals therewith in a 

manner contrary to established usage, the 
produce may be deemed to have been as full as the fullest 
crop of the same description on siaiilar laud in the neighbour¬ 
hood for that harvest. 

Scope of the section — when should the presumption be enforced. 

Presumption as to the character ot the yield contained in tois sectiui- 
can only arise if it is proved that the tenant acted dishonestly in order to pre¬ 
vent due division or appraisement, and that ilic huKi.orel ailing wuii timely 
promptitude, honestly did tiis best to brings about the due sharing of the 
crop. I he very fact that the landlord is a non-resident should cause a court 
to allow weight to this presumption with more than ordinary caution; 
otherwise it will be to a landlord’s interest to avoid due snaring and sue for 
arrears of rent. Where the rent is taken in kind, a claim for such rent 
especially on barani land must be promptly brought, otherwise it is hardly 
possible to get data for a fairly sax' estimate of the out-turn. The employ¬ 
ment of a pleader to ascertain locally what P.ie yields were was held to be 
unsatisfactory.^^ 

S. 17. If either the landlord or the tenant neglects to 
. . . . , attend, either personally or by agent, at the 

Appointment o\ r ^ ^ ^ 

leferee for divi- proper time tor luakuig the division or appraise- 
nlent*^^ appraise- ment of the pro:iuce, or if there is a dispute 

about the division or appraisement, a Revenue 
Officer may, on the application of either pa^t}^ appoint such 
person as he thinks fit to be a referee to divide or appraise the 
produce. 

Object and scope—all tbe co-sharers need net join in the application. 

This section has been incorporated to provide against the oppression 
practised by tlie Ziitnitidar in not making batai at all. but Icllhvg the grain 
rot in the threshing door or the field, fl'/de para. of !^e report of the 
Famine Commission.! 

for appraisement of product.' of a joint liolding it is not neoessary that 
all the co-sharers should join in making an applx:ntion. A single co-sharei 
may bring tic application by virtue ol joint appliealion of S, 144 of the 
Punjab Land Revenue Act, 1887, Jiud this section.*'* 

In dealing with such applications the Revenue Officers sliould not go 
behind the entries in the levemie reeords, ;ind should t.el as 'f the co-siiarets 
therein reeorded were in ^act tlie eo-sharers in the holdins;. procedure is 
provided for Mose who dispute the correetness of the entries in Records--'. 

17. Jiwan r. Troshain = 3 V. R. 1899 (Rev.) 

18. Mst. Nilml Devi r, Knh(»ro Cliand = 4 P. W. R. 1912 (Rov.) 15 1. C. 914. 


Pre.suiuptiou 
witii redpe'jb to 
produce re.noved 
before division or 
appra.semeiit 







Ss. iS & 19] 


On iSION OR appraiskment 


Appointment of 
assessors and pro¬ 
cedure of referee. 


ror 

rights to have them altered. Pending alterations the Revenue Officer’s 
proceedings under this section should treat the entries as correct. 

EU ‘V.'"’ landlord nor tine tenant is esscntinl tr 

the validity of an appraisement under this section.^*' * 

No objection bv an interested party can orevai! cr* > f 
the process of division or appraisement^^ ^ ^ ^ 

S. 18. (1) When a Revenue Officer appoints referee under 

the last foregoing section, he may in his 

discretion, give him instructions with respect to 

the association with himself of any other 

... r persons as assessors, the number, qualifications 

mSf ‘Jh assessors and the procedure to be followed 

in making' the division or appraisement. 

(2) The referee so appointed shall make the division or 

appraisement in accordance with any instructions which he 

may have received from the Revenue Officer under the last 
foregoing sub-section. 

(3) Before making the division or appraisement the 
referee shall give notice to the landlord and the tenant of the 
time and place at which the division or appraisement will be 
made but, if either the landlord or the tenant fails to attend 
either personally or by agent, the referee may proceed ex parfe, 

(4) For the purpose of making the division or appraise¬ 
ment, the referee, with his assessors, if any, may enter upon 
any land on which or into any building in which the produce is. 

Sub-section (4). 

According to sub-section (4) of this section, for the purpose of making 
the division or appraisement, the referee, wiah his assessors, if anv, may 
enter upon any hind on which, cr into any building in which, the produce is. 
this protects the referee as well as assessors from criminal as well as civil 

actions.^’' 


Piocedure after S. 19. (1) The result of the division or ap¬ 
praisement!*^ praisement shall be recorded and signed by the 

’ referee and the record shall be submitted to the 

Revenue Ofldeer. 

(2) The Revenue Officer shall consider the record, and, 
after such further inquiry, if any, as he may deem necessary, 

19. Ibid. 

20 . Mulk Shah v, Natha=4 P. B. 1918 (Rev,) =1923 L. L. T. 24=:45 I. C. 780, 

21 . Mst. Murad Bibi v Khadim Hussain = 9 P. R. 1917 (Rev.) See also 4 P. R, 
'918 (Rev.) 

22. See 9 P. R. 1917 (Rev.). 
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shall make an order either confirming or varying the division 
or appraisement. 

(3) The Revenue Officer shall also make such order as to 
the costs of the reference as he thinks fit. 

(4) The costs may include the remuneration of the referee 
and of the assessors, if any, and may be levied from the 
applicant before the appointment of the referee subject to 
adjustment at the close of the proceedings. 

Sub-section /2)—scope—assent of neither landlord nor tenant 

necessary. 

The assent of ncitiier landlord nor tenant is necessary lor the appraise- 
nient. 1 lie refusal by a irnant to accept the result of an assessment is not 
bn adequate reason lor a Revenue OlVicer decl ning to conHrm it ui\der sub¬ 
section (2) above. l lie refusal of a tenant to accept the result of an 
appraisement is not an adequate reason for tleclinin^ to conlirm it.-^ 

Where an appraiser acts honestly and with due care, the Revenue 
Ohiccr should make an order under S. ly (2) ol l ie Punjab I'enancy Ae^, 
cither confirming' or varying' the appraisement. Ilis omsision to do so is 
a grave one; but the panic'- should not sulVir bv the remissness of the 
Revenue Ollicer ; and tlie prixaiilings ought to be ci>ns\lered on t leir merits 
notwithstanding the absence of formal confirmation. 'Fbc omission of 
confirming .'.ppraisi’ment under ibis sui)-si*ction d(>e> not alTect the admissi¬ 
bility or the value of the exidciu'e ciuitnined in tlu' iippraiscment record. 

Effect of the division. 

W'hen ihc division has been elVecled and conlirmeil by the Revenue 
Officer, the parties Ijeeome entitled eaeb to the exclusive possession of his 
share as thus determined, on the analogy of S. 12 of this Act. Where anv 
light-holder is held legally entitled to remove it and anv oni‘ who attempts 
to prevent him from doing so is presumably guilty of an olVence under the 
ciiminal law as well as being possibly liable to an action for damages.*® 

But this is not tb<- same thing as to sa\ that tlie i-it'Nenue CMT.eer con* 
firming tlu' rli\ision is entitUd to make an order, sucli as a eompetcnt court 
might make in deereeing ;i elaim for tlie ddiveiy of Ir.s sliarc of the produce 
to any parlieular claunanl."'* 

S. 20. Where the rent of a tenant having a right of 
r. . , ocenpanev in anv land is a share of the produce, 

bnhaneoment <>l Vi* * • 1 1 1 r * • « 

prodiK-e rents of or ot the appraised value thereof with or 
occupiiney witliout au addition in money, or is paid 

according to rates fixed with reference to the 
nature of the crops grown, or is a rent in gross pa^’-able in. kind, 
the tenant shall be entitled to occupy the land at that rent: 

23. Mulk Shah v Nathu = 4 V. L. U. 1918 (Rev.) 45 I. C. 980. 

24. Ihid. 

25. Mst. Muia.l llil.i r. Kha.lini llus>ain 9 V R. 1917 (Rov.)r.l920 L. L. T. 4. 

2b. Ihid. 
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Provided that, when the land or any part thereof 
previously not irrigated or flooded becomes irng^ated or floodS 

he rent payable 1,1 respect of the land or part may, subject to 

e provisions of this Act, be euhauced to the share or rates, or 
with reference to the rent in gross, as the case may be, paid by 

smiilar right of occupancy, for irrigated or 
flooded land of a similar discnption and with similar advantages. 

tenants-meaning and 

tenantt'"thark" enhancement oi produce rents of occupanct 

iTa^ai) \ : occupancy tenants whose rent is a share of the produce' 

oMh'e"cToTv?; „.e, Seed (vid. r.,„enc. ,0 Ihe „a,“ : 

be enhante.I w.ien the qualily oi the cultivation is changed bv 

Ihe land or anv part thereol previouslv not irrigated or ^flooded 

tecommg irrigated or flooded. The limit of the enhancement is the rtt 
^ 1 having a similar right of occupancy, for irrig-ated 

or flooded land of a similar description and with similar advantages. This 

the limit laid down by the .\ct and the Court may not reach that limit 
at once if it :s justified by the circumstances of any particular case. 

In dealings wilh^ enhancement of produce rents of occupancy tenani.s 
the provisions of section 20 of the Tenancy Act must be observed and enquiry 
made on the points mentioned in the latter clause of this section. Enhance¬ 
ment could not be refused merely on the ground that the landlords declined 
commutation into cash rent.^'' 


Thus when barani land becomes irrigated or flooded the rent may be 
enhanced to the rates paid by tenants having similar right of occupancy for 
irrigated or flooded lands of similar description and with similar advantages. 

It may also be noted that for the purposes of tliis section there is no 
dist:nction between tenants under section 5, 6 or 8 and all o; them stand on 
the same footing. 

Rent paid by tenants having a similar right of occupancy, for irrigated 
or flooded land of a similar description and with similar 
advantages. 

Section ii of the old Punj’ab 'I'enancv Act, 1868, ran as follows :_ 

Grounds of enhancement. 

XI. The Court may decree that the rent previously payable by any 
tenant having a right of occupancy may be enhanced on any of the follow- 
grounds :— 


Isf Ground —1'hat the quantity of land held by him as tenant exceeds 
in quaintity for which he has previously been liable to pay rent. 

Rule .—In this case the Court shall decree rent for the land in excess 
at the same rate as that payable in respect of the land o': a similar descrip¬ 
tion and witJh similar advantages held by him of the same landlord. 


27. Jamal ud'din etc. r Ala etc. =5 P. R. 1893 (Rev.) : See also 3 P. R. 1900 (Rev.) 
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2nd Ground .—That the rate of rent paid by him is below the rate of 
rent usually paid in the same 01 adjoinii>^ villages by the same class of 
tenants having a right of occupancy for land of sim lar description and 
with similar advantages. 


Rule .—In this case tCic Court shall enhance his rent to the amount 
claimed by the pla-ntilf not exceeding such rate. 


^rd Ground _That the rate of rent paid by him is, if he belongs to the 

class described in clause i of section 5, more than fifty per centum, :f he 
belongs to any of trne classes specified in clause 2, 3 or 4 of section 5, more 
than thirty per centum, and if he belongs to the class specified m section 
six, more than fifteen per centum, 

below the rate of rent usually paid in the neighbourhood by tenants of the 
same class not having a l ight of occupancy for land o^ a s:milar description 
and witli similar advantages. 


Rule _In this case the Court shall enhance his rent to the amount claim¬ 

ed by the plaintilT not exceeding such rate, less fifty per centum, thirty p?r 
centum or fifteen per renium, as the case may be. 

I'he words used in ihis section are ‘tenants fnaving a similar right of 
occupancy in land of a similar description and with similar advantages.* 
The corresponding word used in section ii of the old Punjab Tenancy Act, 
1868 was ’class.’ [.See . 4 ppc,uli\]. The meaning generally assigned to 
the expression “tenants of the same class” as used in section n of the 
Tenancy Act, is tenants of the same social class : though there may be other 
points which will also determine the class such asf the extent of the hold¬ 
ing. or the mode of ihe payment o^ rent; i.e., in cash or 'n kind. The 
intent of the section is that the tenants with whose holdings the defendant’s 
holding IS compared, should be as similar as in many respects as possible.®* 


In another case reported as Miitsaddi v. Bhagat i?am®® Lindsdyt /• 
observed tliai “by tlu' same class” may be meant the same caste, the same 
description ol tenant, while P/nWen j., remarked—'“riie two po’nts most 
probablv present to the minds of the framers of the law in connection with 
tine above provision are (a) kind of rent payable i.c,, by cash or in kind, (b) 
size ot holding. 


What is the meaning of tenants having similar right of occupancy> as 
used in section 20 of the present Act? Obviously these seem to refer to 
the section of the 1 enancy /Vet under which tnc ngnt ol occupancy tails. 
Thus, if a landlord claims enhancement of rent of tenants whose rights of 
occupancy fall under section 6 of the Act, the Court shall have to see v'hat 
rent is paid by other occupancy tenants under section 6 of t.ie .Act, for irri¬ 
gated or flooded land of a similar description and with similar advantages. 


It may be noted that in all enhancement suits the of the tenant 

if in d'spLite, must be enquired into and determined before the question of 
enhancement can be properly dealt with.''** In the case of enhancemen of 
rents of occupancy tenants paying in cash a.ils will be absolutely necessary^ 
as wc shall presently see. As for the purposes of this section there is no 
distinction between tenants under section 5, 6 or 8, it may not be necessary 


28. (tlrahini Molianimad etc. rJiwnn etc. =120 P. R. 1880. 

29 . 25 V. R. 1880 . 

30 . Sec Mamraj etc. r Mst. Saiynn —5 P. R. 1895 (Rev.) ; 5 P. R. 1895 (Rev.) 
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-- is pai^ t 

proportions which these rents bear to XT. i P"*'^ tiie 

of the tenants in question were Xch bell T ‘^e rent, 

o. that class should pay when the nte ^ P|oportion in whic.i tenants 
Other collections of t^Me same cla«^s not ha adjusted by comparison with 
of a similar description and with sim l. ^ occupancy for land 

of section „ of 0,1 oT/2,) /'S'th^TnX^'^^ 

-ount fixed at twice the Governtem ^evlX^" w^T^Tfiel^'^ 
of ■ 8 "s^h^J^' 4 'e;t“h^C^e°Co“^', re^rrkrt" °' ''“““y ■''" 

Ac. isV;' ““ °p‘c™‘,ro™™";i;' ?“■ »' 'h« ■'»."c, 

lands ol a similar description and Tu?c lor 

hood, and can only be arrived at bv asrT-1^*^ auvan[t;,^es in t.ie neignoour- 

lor the land m each case, wfiellier m a lumXum ‘X payable 

sums under the names ol revenue, cesses and maun agjjregate of 

compare the aggrepate o' these itemc ii»-ces:^ary to 

aggregate per ^!cr! m Tnotiiei beXe'^T c"^'" 1^- 

is higher or lower than that of the other andT^ T °"® 

n>arke{s,'Tofds^lf "XXTervXnr • 

rate of rent.^^ * ’’ in fact which may go to determine the 

»o»l ’plob."; p°e‘““, »bicb ouss-cs. ,hen...lvc. ,„ „ 

*aw in ronL>io ■ ^ fran*exs of the 

^ind, and (b) size o'f holding 'Th ^ are (a) 

vary to snnJ T ^ fo‘a‘"g- 1 be.ieve it is the case that rates of rent uo 

a small one ^ similar lands according as the holding is a large 

holdings form a rl^ “i reasonably said that tenfnt of laX 

>1 canXrdK h ^ tonants with small holdings. J thX 

hot prepared tr. ’c tt ^ f''®'” tenants who pay rent in kind. 1 am 

alone or had Legislature had in contemplation these points 

colleague X contemplation the point mentioned by my leaned 

resemblance TreX ' rmpossible to define what points of 

of occunanL to constitute two tenants (consideration of r^gtts 

factory results^ wiT/ Pr-actically the most satis- 

- y esuits Will be reached, when the tenants in the neighbourhood 


31. 

32. 

33. 

34. 


But Singh etc. v Prem Singh = 2 P. R. 1872 (Rev.) 
Alayar etc. v Jalal Khan etc. =93 P. R. 1881. 

See 25 P. R. 1880, page 60. 

25 P. R. 1880, 
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selected for the purposes of comparison between the rate of rent paid by 
tiem and by the defendant in a suit for enhancement, have most pomts of 
resemblance to the defendant, in relation to their respective tenancies. 

Again it was observed in Haku etc., v. Bhagat KamA*—“The extent of 
the holding as pointed out in Punjab Record No. 120 of 1880 is also an 
element to be considered in determining whether tenants are of the same 
class or not, and another impoitant element is wiaether the land has been 
held for anv length of time at the rent now paid, or that rent has been 
fixed for a'smgle year, or other short period. (This will not obviously 
apply to occupancy tenants under section 5 or 6 but may apply to those 
tenants w^iosc right of occupancy is under section 8 of the Act). H = 

rents may be paid for short periods because prices are at the time high or 
for other reasons, but, tenants taking lands for ‘jhort periods would not 
be tenants of the same class as tenants who hold the same land for a long 
period, even if the rent paid by them could be regarded as the rates of rent 

usually paid.’* 

See also commentary under section 25 of the Act. 

Savin 1 of agreements. 

See commentary under Chapter \T] 1 . 

S. 21. When the land, or any part of the land, held by a 

tenant having a right of occupancy to whom 
to the last foregoing section applies, ceases to be 
in lie last lore irrigated Or flooded, the rent payable in respect 
eoinn section land or part may be reduced to the share 

f rates, or with reference to the rent in gross, as the case may 
be, paid by tenants, having a similar right of occupancy, for 
unirrigated or unflooded laud of similar description and with 
similar advantages. 

Commentary unacr S, 20, 

C(ish~re?its paid by tenants having right of 
occupaneg, 

S. 22. (1) Where a tenant having a right of occupancy 

pays his rent entirely by a cash rate on a 
Eiihjinr<*im'nt of recogiiised measure of area or by a cash rent in 

cash r(>nts ot oc<*ii. 1 1 j 

paiu N iciuuits. gross on his tenancy the rent may be enhancea 

on the ground that after deduction therefrom of 
the land revenue of, and the rates and cesses chargeable on, the 
tenauc 3 ^ it is—■ 

if the tenant belongs to the class specified 
in danse (o) of sub-section (1) of section 5, 
less than two annas per rupee of the amount of 
the land revenue; 


?1 K 1 riL'e 254. 
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if he belongs to any of the classes specified in 
clauses (6), (c) and (d) of that sub-section, 
less than six annas per rupee of the amount of 
the land revenue; 

(f) if he belongs to the class specified in section 6, or 
if his right of occupancy is established under 
sections, and his rent is not regulated by 
contract, less than twelve annas per rupee of the 
amount of the land revenue. 


(2) In a case to which sub-section (1) applies, the rent 
may be enhanced to an amount not exceeding two, six or 
twelve annas per rupee of the amount of the land revenue, as 
the case may be, in addition to the amount of the land revenue 
of the tenancy and the rates and cesses chargeable thereon. 

(3) For the purposes of this section a muquarraridar shall 
be deemed to be a tenant of the class specified in clause (a) of 
sub-section (1) of section 5*. 


Enhancement of cash-rents of occupancy 
of section 22. 


This section lays down thai if an occupancy tenant pays his rent 
entirely by a cash-rate, on a recognised measure of area or by a cash-rent 
in gross on his tenancy, the rent may be enhanced on the ground that after 
deduction thereTom of the land-revenue of, and the rates and cesses charge¬ 
able on the tenancy, the balance, (technically called malikana) is— 

(a) less than two annas per rupee of the amount of the land-revenue. 
;f the tenant belongs to the class specified in clause (a) of sub¬ 
section fi) of section 5 ; 

(b) less than six annas per rupee of the amount of the land-revenue, 

]f the tenant has right of occupancy under section 5 (i) (b). 

5 (i) (c) or 5 (i) (d); 

(c) less than twelve annas per rupee of the amount of the land- 
revenue, if he belorgs to the class spec'fied in section 6, or 
his rig'ht of occupancy is established under section 8, and his 

rent is not regulated by contract. 


Enhancement may be decreed up to the limit fixed for the class of 
tenants to Which the defendant belongs. Subject to these limits a Revenue 
Officer has full discretion as to the amount of enhancement to be decreec . 
(The word used being ‘mav,’ the courts are not bound as a matter o course 
to decree in everv case the full enhancement perrnissible under this sec¬ 
tion.The decision will rest on the merits of each particular case. 


*Added by Punjab Act No. XI of 1925 . 

36. Hira Singh v Eulia=3 P. R. 1900 (Rev.) =10 P. b. R. 1900 Supp.. See ah. 
1932 L. L. T. 44 and para 798 of the Land Administration Manual quoted undei .sec on 

25 infra. 
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In a well irrigated area, which was not proved to be inTerior and 
wherein from Rabi 1916 tp Kharif 1920 inclusive, on an average, about 10 
bighas of crops out of 18 biighas had been matured at eaO.i harvest, a 
mahkatut of one anna per rupee of land revenue was held to be proper in 
the case of occupancy tenants under section 5 (i) (a) 

Too much weight should not be given to the class to which the occu¬ 
pancy tenant belongs. 1 enants of old standing who have hitherto been 
paying a very light tfialikana may often only be able to prove t.iat their 
status falls under section 6. 'I he most important points to consider are 
the rate of nialikaua hitherto paid and those commonly realized from similar 
occupancy tenants in the neighbourhood- The law'oas given the land 
■owners a claim to an increased rate of profits, and this must be fairly satis¬ 
fied. But sudden and severe enhancements are much to be deprecated. In 
some settlements a scale of enhancements drawn up by the Settlement Officer 
has been approved as a useful general guide for Revenue Courts. But of 
course, they are in no way bound to follow it exactly.*"** * 

The following extract from tae Report of Select Conmiiitee is interest¬ 
ing— 

We have revised this section with reference to the following extract 

from the report of the Lahore Committee, in which t.ic Local Covernment 
expressed its concurrence :_ 

•'In the opinions subinittcc! by selected ollicers there is evidence o^ .f 
strong and general ieeling, not only among ihc landlords of the province 
but also among the olhc. ts t.iemselves, that the maximum rates fixed in 
r * (section 22 of the Bill as revised) as those above which the 

\t' “ various classes ot tenants cannot be enhanced are too low. 

With regard to the Mvh.-st class of tenants, those belonging to the class 
specified in section 4 (i) (u), wc cannot agree in this opinion. The high 

r, I 1 ^ S'* Strachey, who pointed 

out that they had been to all irtents and purposes proprietors, and saw no 

reason why tney should not have been considered under-proprietors as they 

gs. Consideiing that tenants of this class .lave held their land I'or Ihre. 

generations on terms of almost absolute equality with land owners and 

without paying any real lent at all, wc cannot agree that the maximum 
rates proposed for enhancement of rent should be raised in their eVse and 

opinion that the limit planod on cnhancemont „ ne„r'irfcir 

low wc rrrommcrul that the maximum he niserl in r 

belonging to any of the classes specified in clauses f/.l *?**"['' 

othot0 La:LLLo'iL-ar,;':L,i;rL”i 

And his rent m not regulated! by contract ' 

37. r-arudii .nv,| otiioi-s r. Ti ikhn and OfI,prs = 1901 P r T m “T L-“ 

1920 21 fleciclecl on 12 — 12 — 1921. C. L. 21 (Rev.)=No. 152 of 

3fi Settlonion* ^fa^^laI. para. 216. 
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under section 8 and not to those whose occupancy rights are established 
under section 6.^* 

status of the tenant first to be determined. 

pute,^"sh1uw'be tqSd" 'ro'aU‘ dTerm^n^ 

tion 5 (0 Tc) wouirden ‘i " th‘^r"^^im'’b!*’ei" if" r 'n' 
to enhancement decreed is no ground for refusing to determine theh status - 

.he -eTo^^-nTar^^^^ faiJ: rptfenf -ant pleaded that 

cv;. ?:%.^Lrp-iraS„r 

onhe"que^sXn bef'Lrrit.”''"”” ‘he declLn 

^een declared occupancy tenants 


under 

pancy 


section e rr 7 u ^ , , necjareci occupancy tenant:, 

tpfJnt ^ ^ but irrevocably declared as occu- 

of mn/T *1“"'^'^'' “ —“'d not be equitable to enhance the r-- . 

wabfenna beyond what is maximum payable bv tenants under section 
5 (0 («), t.e., two annas per rupee of land revenue and cesses.■*’ 

to ^ ‘ ^"bancement of rent, the Collector declared the tenants 

The tenant's did not°^ enhanced their rent accord'nglv 

Lltfre- held that a subsequent 

barred 5 (i) {b) was 

Compensation for improvements before enhancement of rent. 

other cectfon^'''"t sections 67. 68 and 70 of the Act and 

the rip^ht 1 • ^ matter. Section 22 does not ^ive landlords 

tenanrv > ^ enhancement irrespective of the circumstances of the 
and t^r “ applying the section, the reasonable expectations of landlord:, 
ed in fh of allowing enhancement, when the circumstances meiition- 

Act ic -.1 proved, are entitled to great weight. Section 68 of the 

tena t Jays down without qualifications the ru’e that when a 

his 1^ f u improvements in his tenancy in accordance with the Act. 

proving^® ^ enhanced until he has received comp<;nsation for im- 


Prem and others v. Hira and another=1926 L. L. T. 42. 

V. 40. 5 P. R, 1895 (Rev.) ; See also 3 P. R. 1900 (Rev.) ; 1929 L. 
P- R. 1893 (Rev.). 

3 P. R. 1900 (Rev.) 

2 P. R. 1890 ( Rev ) 

Jawahar Singh etc. v, Labhu Singh etc. ^1932 L. L. T. 161 
5 P. R. 1892 (Rev.) 

Natha Singh v. Bura = 7 P. R. 1902 (Rev.) =15 P. L. R. 1903. 


L. T. 11 ancS 


42. 

43 . 

44. 

45. 
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Where a tenant has made an improvement, rent cannot be enhanced 
until he has received compensation for that improvement. 

■Si^j iilso cofiinicnlnry under Chapter VI. 

Canal advantage rate included in land-revenue. 

The canal advanlaj^e land-revenue rate is essentially part of the land 
re\'enue and falls within tnc meaning" of S. 4 (to) (/i)l and the landlords 
are entitled to have their rent calculated on the fixed land revenue, plus the 
amount of such fluctuating canal advantage land-revenue rate as may from 
time to time be ascertained.*' 


Agreements. 

As to saving of agreements relating to enhancement of rent, see sec¬ 
tions no ti2 of the .Act and commentary thereunder. 


S. 23. 

Red\i('tion of 
rents relerre<l to 
in tl e last fore- 
£?oin" section. 


The rent payable by a tenant to whom the last 
foregoing section applies ma}^ be reduced on the 
ground that the productive powers of his 
tenancy have been decreased by a cause beyond 
his control. 


Scope of the section. 

This section is applicable only to occupancy tenants paying rents en¬ 
tirety by a cash rate on a recognized measure of area or by a cash rent in 
gross on the tenancy. 

A tenant was held entitled to an abatement of rent on the ground of his 
land having been covered with sand.** 

Note: _(i) Evidence to prove that the productive powers of the ten¬ 

ancy have been decreased. This section prescribes that the rent paid entirely 
bv a cash rate on a rccogn'scd measure of area or by a cash rent in gross 
on his tenancy by a tenant may be reduced on the ground that the produc¬ 
tive powers (^f his tenancy have been decreased by a cause beyond his con¬ 
trol. In practice it often becomes very difficult to prove that the productive 
powers of the tenancy have been decreased by a cause beyond the control 
of the tenant. It may not therefore be out of place to mention here what 
kind of evidence can normally be produced with advantage in such cases. 

'I'hc productive power of the land depends more or less on the nature 
of the soil, tin* amount of moisture in it or which can be made avatlable for 
it, and the manner in whioli it is cultivated. The last factor is within the 
control of the tenant and there should be no reduction of rent if the tenant 
has ceased to cultivate it properly as he used to do before putting tn the 
claim for reduction of rerit. The nature of the soil also hardly changes ex¬ 
cept that sailah or ahi area mav become altogctbcr huruu/ by n cause be¬ 
yond the control of the tenant, for instance, as the result of the change in 
the course of the river. .An area previously irrigated bv canal mav cease to 
be so irrigated on account of some unfavournhle circumstances as regards 
the course of the river, if the canal is an mnundation one, or stoppage of 
course altogctbcr, if it is perennial- C'.iange in the nature of the soil can be 
ascertainc'd att 1 pro\c‘d from the (Mitrics in the successive quadrennial laiua- 
handis and in the Khnsras ^irdawri. If the Innd is afTected bv cho action or 
h\ water logging then also the case would fall under th*s section. As re- 


46. 3 \\ V 1900 ffiev.) 

47. TMil. 

48. S. W U. Sp. No 1868. .Act X. p. 42. 
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gards Irrigation by wells, it may be proved with advantage that water level 
has gone much lower down from the surface of the earth as compared with 
the last Settlement or any other period of time with the result that most of 
the wells in the neighbourhood have dried up and the extent of area which 
can be irrigated in one day from a well has decreased as a result of it. Oral 
evidence to th:s effect and entries in nahsha hakttk chahaf prepared at the 
time of the Settlement will be helpful in that direct cn. 

Rainfall is also an important factor in ascertaining the productive 
powers of the tenancy. But in a claim for reduction of rent under this sec¬ 
tion this factor counts very little as there is hardly any variation in the 
amount of rainfall from year to year and years of abnormal drought are 
only exceptional. There may be years of good rainfall also. If, however, 
this factor appears to be important and annual rainfall in a certa'n tract of 
land has really decreased permanently, which it is doubted will ever be the 
case, the record relating to rainfall kept in the office of the Collector of the 
district should be made available. 

A tangible proof of decrease in the productive powers of the tenanev 
may also be given in some cases. The land may be do fasli before while only 
ek fasli since a number of years. Again, previously the land might be able 
to yield valuable crops like sugar-cane and cotton while at present it may 
be able to yield only infer‘or crops like charif bajra etc. During the pre¬ 
vious years, the land might have been yielding crops all mature while at 
present there may be a successive number of years of khraba in whole or 
in part. These factors can well be proved from the entries in the khasni 
girdawri. 

(2) It may be noted that this section does not lay down that cash rent 
of occupancy tenants may be reduced on the ground that after deduction 
therefrom of the land revenue t.iereot, and the rates and cesses chargeable 
on the tenancy, it is more than the maximum prescribed, for the various 
clauses of tenants in section 22 of the Act. It appears that in enacting sec- 
tion 22 of The; Act the intent on of the Legislature was 
to fix the maximum limit of the cash rents to be 
paid by occupancy tenants. There can be no enhancement beyond 
that limit except in the case of a tenant under section 8 whose rent is regu¬ 
lated by contract. Under the old Act one of the grounds on which rent 
could be enhanced was ‘that the rale of rent paid by the tenant is if he be¬ 
longs to the class described in clause 1 of section 5, more than fifty per cen- 
ttim,. if he belongs to any of the classes specified in clauses 2, 3 or 4, of sec¬ 
tion 5, more than thirty per centum, and if he belongs to the class specified 
in section 6, more than fifteen fifteen per centum, below the rate of rent 
usually paid in the neighbourhood by tenants of the same class not hav ng a 
right of occupancy for land of a similar description and with similar advant¬ 
ages. In this ’ case rent could be enhanced to the amount 

claimed by the plaintilf not exceeding such rate, less fifty per centum, thirty 
per centum or fifteen per centum, as the case may be.’ (Vide Section ir of 

the Punjab Tenanev Act, 1868). 

In some cases 'in which rent was fixed under this provision of the old 
Punjab Tenanev Act it has been found that the occu¬ 
pancy tenants pay much higher rate than that prescri e 

as the maximum under section 22 of the Act. In certain cases at 
has been found that when the rent was so determined the amount of nwh- 
katia worked out which the tenant had to pay over and above the amount of 

land revenue and cesses for the time being pat able o*" ' > ''ff. 
this maximum rate, hut subsequently at the next Se t emen a r 
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assessing land-revenue per acre gave place to rate per different classes of 
land, with the result that the amount of land-revenue payable for a particular 
tenancy decreased while the cash rent in gross paid by the tenant remained 
the same and the rale of malikana worked out to be much more higher than 
the maximum rate prescribed in section 22 of the Act. Should these occu¬ 
pancy tenants be not given this advantage of the maximum prescribed 
rate? It is for the Legislature to decide this point. The Act as it stands 
docs not provide for it. 


S. 24* 


Kill iinceinent 
and re(’uction 
rent by suit. 


(1) A Revenue Court, on the suit of either landlord 
or tenant, may, subject to the provisions of this 
of and other sections of this Act, enhance or 
reduce the rent of any tenant having a right of 


occupancy. 

(2) Where a decree for the enhancement of the rent of 
such a tenant has been passed under the Punjab Tenancy 
Act, 1868, a suit for a further enhancement of his rent shall not 
lie till the expiration of five years from the date of the decree, 
unless in the meantime the local area in which the land 
comprised in the decree is situate has been generally reassessed 
and the revenue payable in respect of that land has been 
increased. 

(3) Subject to the provisions of sub-section (2), a suit 
instituted for the enhancement of the rent of a tenant having a 
right of occupancy shall not be entertained in either of the 

. following cases, namely :— 

(a) if within the ten years next preceding its institu¬ 
tion his rent has been commuted under section 13 
or enhanced under this section, 

\b) if within that period a decree has been passed under 
this Act dismissing on the merits a suit for the 
enhancement of his rent, 

unless the land or some part of the land comprised in his 
tenancy not having been irrigated or flooded at the time of such 
commutation, enhancement or decree, has become irrigated or 
flooded. 

(4) For the purposes of this section a muqarraridar shall 
be deemed to be a tenant having a right of occupancy.* 


Sub section (1) —On the suit of either landlord or tenant—who may sue 
when there are more than one. 


When there arc more than one landlord the question arises whether all 
the landlords should join in bringing the suit or some of them can also 
bring a suit? Similarly, if there are more than one tenant, can some of the 
tenants bring a suit for reduction of rent or all of them must join? 

It was formerly held in SharifuUa v. Jamal Khan*'^ that one of several 
joint proprietors has no right to sue for enhancement of rent, the landlord 

49. 77 V. l{. 1883. 

♦Sub-section (4) was acUled by section 4 of the Punjab Tenancy (Amendment) 
Act, 1925 (Punjab Act No. XI of 1925). 
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under whom the tenant held not being such proprietor alone, but such pro¬ 
prietor and his co-propnetors jointly. But In Gurdit Siugh v. the 

Financial Commissioner has held that a suit against an occupancy tenant 
for enhancement of rent brought by the majority of joint proprietors as 
representing the proprietary body was maintainable, especially where the 
minority was indifferent or had not shown any interest in the matter and 
that as a general rule it was not essential that all the co-sharers must ioin 
in such an action and perfect unanimity is necessary before insthution ol 

SUl t« 

Where the eldest ol three brotliers who managed the property brought 
a suit as landlord for enhancement of rent : held, it was unnecessary to join 
the other two who were in service at ;i great distance from the Court.' 

If 77 P.R. 1883 is to be followed strictly, the tenant can well escape 

^om enhancement of rent by winning over one of the landlords to his side. 

On the other hand, :t any one ol several joint landlords who is not actin 

with the consent of the others as manager of an estate, is to be at libertv 

to enhance rent, there manifestly would be no safety for tenants and I'l 

would be impossible for them to know how to regulate tiieir conduct or 

whom to regard as liieir landlord. I'he pro\ isions conlained in 3 P.R. 

' 9*^5 (Rev.) and 193^ I’.C.L. 12 (Rev.) should, thereJore, be very judicious¬ 
ly applied.- 

Of course, if the landlords cannot normally agree amongst themselves 
luey must get the joint liolding parntioned before bringing a suit tor en¬ 
hancement of rent. 


c> 


Sub-section (l)~“other sections’ , 

I he other sections of this Act dealing with enhancement and reduction 
of kind rents are 20, 21, 28, 62, 68, no, 111 and 112. The sections dealing 
with enhancement and reduction of cash rents are 22, 23, 27, 28, 62 68. 

III and 112 . 


Limitations put by this section on enhancement or reduction of rent. 

The limitations put by this section on enhancement or reduction of 
rent of occupancy tenants may be briefly described as follows :— 

(a) Sub-section {2) _This is a dead letter now as the old Act w'a> 

repealed in 1887, when the present Act came into force. 

(b) Sub-section (3)_If enhancement has been decreed under this 

section or rent commuted under section 13, or a suit for enhancement has 
been dismissed on the merits, no further suit for enhancement of rent under 
this section will be for ten years, unless the land or some part ol the land 
comprised in his tenancy not having been irrigated or Hooded at the time 
of such commutation enhancement or decree, has become irrigated or flood¬ 
ed. 


Canal irrigation. 

Where enhancement of rent of an occupancy tenant is claimed on the 
ground that the land has become canal irrigated, it is no ground for refus- 

50. 3 P. K 1905 (Rev.) =54 P. L. R. 1906 = 7 P. W. R. 1906 (Rev,), 

1. Bhagwana etc. v. Mehr Chand etc. = 1930 P. d. L. 12 (Rev.) =No. 4 of 1928-29, 
decided on 25-4-30. 

2. See I. L. R. Ul Bom. 23. 
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in^ enhancement that although two settlements have taken place since the 
introduction of canal irrigation in no case do occupancy tenants of the 
neighbourhood pay more than the defendant. All that para. 798 of the Land 
Administrative .\.aiuia| says js that sexere enhancements which would raise 
tho rent nint h abov(' the standard prevailing are to be avoided.'^ 

Effect of agreements on enhancement and reduction of rent. 

Before the passing of the present Tenancy Act it was a valid answer 
to a suit for enhancement of rent that a contract or agreement had been 
previously entered into by the parties precluding the landlord from suing 
for enhancement for a term of years. Under the present Act. however, 
section no (r) (a) lays down that ‘nothing in any agreement made between 
a landlord and a tenant after the passing of this Act with respect to the 
reduction, remission or suspension of rent, or the enhancement of the rent 
of a tenant having a right of occupancy under scct’on 5 or section 6 shall 
override the provisions of this Act.^ There are no such restrictions on the 
rent paid hy occupancy tenants under section 8. .Also a tenant by agreement 
may bind himself to pay an enhanced rent in consideration of any improve¬ 
ment which has been, or is to be, mndc in respect of his tenancy bv. or at 
the expense of h’s landlord, and to the benefit of whic/i the tenant is not 
otherwise cnthlc<l. [Section no (2).] 


There was an agreement between landlord and tenant w’th the effect 
of barring prima fade the right of the landlord to sue the tenants for cn- 
hanocment of rent. The agreement was given effect to in the administration 
paper; and there was nothing in it to show that the rate of moUkana was 
to be imnuitahle for the period of settlement nor was there anything in the 
agreement. H(‘ld, that the agreement and the 'ivnjih-uJ-aro are sufficient to 
bar the maintenance ol a suit for enhancement of rent.”* 


For full details, see commentary under sections no and 1110/ the Act. 

PlaintifTs brought a suit for enhancement of rent against the defen¬ 
dants m 1880. I he claim was dismissed on the ground that the defen¬ 
dants held on a 20 years lease of which 14 years had still to run. Subse¬ 
quently the (Jovernmont raised the assessment on the land. The Commis¬ 
sioner in a suit bv plaintiff held that the fact that the assessment had been 
increased was sufficient to warrant an increase of rent. This decision was re¬ 
vet sed by tliv hinancial Commissioner who licld the claim barr ed by re5 
jitdicafat as the fact of re-asscssment of land did not affect the relations 

between the plaintiff and the tenants who had a lease for a number of 
years.® 


Malikana. 

I \ 1 ^‘ahancemciU of malikana alone is not contem¬ 

plated by the Tenancy .Act, malikattn alone not being rent.® 


3. Toia SmirIi and oihws c. Mal<lian Singh and others:=1932 L L T 44 

= P. P. 1887; See aPo 36 P. R. 1880; 42 P. R 

^ ® ^ 1888 Rev,); 

y 1 . H 1 H 86 ntul oWwr rulings qu(d<>d under sections 110 and 111 of the Act. 

1892'(Rev'^)"''’"''"'‘'‘' '' = ® ^®®0 = See also 5 P. R. 

6. Fcmzc Khan r. Haider -10 P. R. 1887 (Rev,) 
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extent ot enl ance- 
ment Qrreduction. 


S. 25. In enhancing or reducing the rent of any land under 
Diseietioii as to foregoing provisions of this chapter, the 

Court shall, within the limits prescribed bv 
^ , those provisions, enhance or reduce the rent 

to such an amount as it considers fair and equitable, but shall 

fix the rent at a sum less than the amount 

able 


Fair and equitable rate of rent. 



It IS also to be noted that to constitute an usual rent rate, it is not 
necessary that there should be large number of tenants paving an exactly 


Again, rent should not be fixed with reference to the average rent paid 
by a number of tenants who may be of different classes, and whose holdings 
may be very dissimilar in regard to the description of the land or its advant¬ 
ages. Also, as rent in kind necessarily fluctuates considerably from year to 
year, the value of rent in kind for a particular year would afford no standard 
for the calculation of a cash rent to be paid every year whether the reasons 
were favourable or not and whether the price was high or low. Moreover, 
m attempting to fix cash rent with reference to the estimated value of rents 
paid; in kind :t VY)uld be necessary to allow ihe tenant some deduction on 
account of his taking thfe entire risk of failure of crops though the amount 
of such deduction would vary in different parts of the country according to 
local circumstances. L^nless, therefore, it can be determined what rent in 
kind would corresiX)nd with a particular cash rent in a particular locality 
the rates of rent in kind prevailing there could not be made available for the 
calculation of enhanced cash rents.* 


The Court must determine whether the lands of the one or the othe'* 
have similar advantages, z.e., similarly placed as to wells, canals, markets, 
roads etc.‘® In making such comparisons all the items paid bv the occupancy 
tenants should be considered—cesses, local rate, malba etc.^^ 


The Bengal Rent Commission 
Offuitable rent’ as follows ;— 


expressed, their ideas about ‘fair and 


*A fair and equitable rate of rent is such a share of the produce of the 
soil as shall leave enough to the cultivator to enable him to carry on the 
cultivation to live in reasonable comfort, and to participate to a reasonable 
extent in the progress and improving property of his native land.” 

7. 9 V. R. 1867 (Rev.) 

8. Indraj i>. Mahipat=24 P. R. 1888. 

9. Haku V* Bhagat Ram = 81 F. R. 1882. 

10. Mutsaddi r. Bhagat Ram = 25 P. R. 1880. 

U. Jasram r. Bhup Ram = 2 P. R. 1880 (Rev.) 
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Severe enhancements deprecated—official instructions. 

Attention of all Revenue OfHeers is drawn to the following paragraphs 
in the Punjab Land Administration Manual— 

797. “A court is under no obligation to decree the fullest rent permit¬ 

ted by the law, and in many cases it would be very unwise toi do sc. The 
attention of all Revenue Othcers is drawn to the necessity for caution in 
enhancing, at the conclusion of settlement operation, the rates of rnalikana 
payable by occupancy tenants in cases where owing to enhancement of land 
revenue assessment, there has been a substantial automatic enhancemeiit in 
the amount oi fn? calculated at t ie previous rate. Before the passing 

ot the Tenancy Act of 1887 the payments made by occupancy tenants in 
addit'.on to the land revenue and cesses were in some parts of the country 
very trifling, and throughout whole districts enhancement was barred by 
entries in the village administration papers.'* 

798. “,One object of Lie Act was to enable landlords to increase the 
rents of privileged tenants when these were very low. Ihis intention must 
no^i be dcfcatcu, but severe cnhancemeiUs which would raise the rent of 
particular occupancy tenants much above the standard prevailing in the 
neigMoourhoov' m Uie ease oi other ten.inis 01 liie same class should oc avoid¬ 
ed. i\or may it always be lair to exclude from consideration the rents usually 
paid by tenants-at-will in the neig)hbourhood. It used to be quite common 
in some parts of the Punjab, especially in the south-eastern districts, for 
such tjenanls to pay no rent properly so called. The demand of the harvest 
on account of revenue, cesses anti xillage expenses was spread over the 
cultivated area, and tenants equally with landowners simply paid their 
quota. 1 his primitive stute of things is probably disappearing everywhere. 
But wherever it exists, or where lor any reason the rents paid by lenanls- 
at-will are very light, care must be taken to avoid heavy enhancement in the 
caM* ut occupancy tenants.*’ 

Whore enhancement of rent of an occupancy tenant was claimed on 
the ground that the land had become canal rngatod, it was held that it was 
no ground for refusing enhancement that although two settlements had 
ti^ken place since the introduction of canal irrigation in no case do occu¬ 
pancy tenants of the neighbourhood pay more than the defendant. All that 
para. 798 of the Land Administration Manual quoted above says is that 
severe enhancements whicai would raise the rent much above the standard 
prevailing are to be avoided.**^ 

"The most important points to be considered are the rate of malikaua 
liil u rio paiu and oi those (.OinnuinU rcali/cc* 11 om similar occupancy tenants 
in the neighbourhood. 'The law has given the landowners a claim to an in¬ 
creased rale of profit, and this must be fairly satislied. But sudden and 
severe enhai.ccmcnis arc much to be deprecaie<.!. In some settlements (for 
instance, Gujranwala and Jhclum) a scale of enhancements drawn up by the 
settlement olTicc has been approved as a useful general guide by Revenue 
Courts. But, of course, they arc in no way bound to follow it exactly.” 
{Scfflenien! Munital, para, 216). 

"The Bill proposes to fix the rents of privileged tenants at a percentage 
on the land n;vcnuc, and not, as in the .Act, at something below the rent 
paid by tcnunt.s-al-will. I'his will be a method peculiar to the Punjab Ten¬ 
ancy .\ci. Ii (inrls place in the land law of no other Indiian Province. But it 
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is not a new method in the Punjab. I he Government which preceded 
ours was accustomed to take itselt the entire net rent of the land leavmtr 
no margin for the owner. The tenant paying a customary grain rent, Was 
presumably protected m the enjoyment of his share of the crop. But the 
o^er proprietary interest got no consideration whatever. The Government 
onicial went to whoever was the man in possession—whether villag'e man¬ 
ager or old tenant or new tenant—and sw'ept oil direct from him the whole 
net rent. If the man of super.or status g;ot anything it was only a few seers 
of grain. Then, when our Government came in and we began to make set¬ 
tlement, the Settlement Oflicers fixed the revenue in cash instead of grain, 
and the landlords rent charge, if any, was recognised at so many annas on 
the rupee of land revenue. Rules were issued which restricted tae zamin- 
dars' rent to fixed percentages on the land revenue, and these rules were 
validated by the Councils’ Act of 1861. Now, one thing which the Act of 
i868 did by its second section was to give what Sir Fitz James Stephen call¬ 
ed a sacred character to certain entries in the records of a regular settle¬ 
ment, which was extended by the Land Revenue Act of 1871 to the records 
of regular settlement made before the i8th of November in that year. En¬ 
tries in such records, when attested by the proper officer, and relating, 
among other things, to rent and its enhancement, were to be deemed agree¬ 
ments and not to be affected by the Act. Now, the Hon’ble Member who in¬ 
troduced the Bill said that by the force of that section the old light rents 
had been for the most part maintained up to the present time, and what he 
meant was that in the early settlements the rents of privileged tenants, con¬ 
sisting, as I have explained, of the land revenue and cesses plus a malikaini 
of so many annas in the rupees of revenue were fixed unalterably for the 
term of settlements which have recently expired or are expiring. So that 
ijhe effect of this section has been to maintain the form of rent introduced 
authoritatively by the first settlement officers almost down to the present 
time and it is only after n revised settlement that these rents can be altered. 
By far the greater number of privileged tenants w'ho pay in cash—some 

280,000 out of 390,000_still pay either the revenue only or the revenue 

plus malikana. This explains how the method of the Bill is really not -i 
novelty, and is designed to anticipate an evil w'hich is likely to spring up 
rather than remedy one which already exists. 

“Now, it certainly was the intention of the legislature in 1868 to en¬ 
able the landlord to obtain from the privileged tenant a reasonable rent, re¬ 
duced, according to the grade of privilege, more or less below the rent ol 
the unprotected raiyat, and this Bill could not be justified if it failed to fulfil 
that intention. But it is also clear from the debate in this Council on the 
Act of i868 that section ii was framed on the understanding that the Gov¬ 
ernment revenue was half the net rent, as it still in theory purports to e 
On that assumption the most privileged tenant, whose rent was limited to 
50 per cent of an ordinary rent, would pay simply the Government revenue 
and nothing to his landlord. The less privileged tenants would pay as rent 
• two-fifths or seven-tenths of the revenue according to class. But ,;n he 
first place it has proved to be a difficult matter to discover what is the 
■ usual rent of the tenant-at-will bv which the rent of the privileged tenant 
was to be gauged, and sccondlv the rent of the ynant-at-wi is o 
and stableLough for a basis,'because it depends on the d..scret.on of the 

landlord and not on anv statutory limit. The [Wiv. ° have 

less than competition-rent is not a verv Pr'v'legfe. A npht to ha^ e 

any substantial value mn»t he. expressed in definite terms, and the terms of 
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section 11 are not as definite as they were meant to be. That is the explana- 
o peculiar provis:ons which have been substituted for section ii in 
this Bill. My Hon’blc friend the iNawab Nawazish Ali Khan wouid have 
hked the maximum rent rates therein hxed for privileged tenants to be 
sc^mewaat higher. Now, this is a matter of the kind on which a Select Com- 
miLiee goes lor guidance to local experience, and the local experience by 
which we were guided in this case was that of the eminent bouv of Punjab 
Kevcnue Officers and Native gentlemen which is known in the literature of 
this Bill as fae Lahore Committee. That Committee advised an increase of 
the rent lates proposed in the first draft of the Bill lor all but the most pri¬ 
vileged class of tenants. Their views were approved by Sir Charles Aitchi- 
son, and the Select Committee adopted their rates witaout modification ana 
as they stand now in the Bill. In my opinion, if the rates arc carefully exa¬ 
mined, they w:il not be lound to be more favourable to the various grades 
of privileged tenants than was section ii interpreted on the assumption that 
the iiovernment revenue absorbs half the net rent. Ihrliaps they are even 
less favourable. But 1 agree with the Hon’blc Member in charge of the Bill 
that they are not unfair to either party. When the increasing moderation of 
the Ciov'^ernmcnt assessment allowed a margin ot profit once more to emerge 
beUveen the eustomary share of the cultivator and the share of the State, 
it is clear that the landlord had the first claim to that margin. It has been 
said that, as the Government by reducing its demand from the whole nei 
produce to a part of it revived or created rent, it was entitled to dispose of 
its own creation as it thought fit. I^ut h was obviously the landlord and noi 
the tenant who lost his property when the former Government appropriated 
the whole rent, and the Secretary of State very justly declined in 1869 to 
assert a power of free dealing with rights w.iieli luid r('covercd their value 
under a good system of Government. 

*On the other baiul it is right that the oei'upanev tenant siiould have 
appointed for bis rent-rale a definite maximum camIv ascertainable bv the 
Rent Court and I sec no objection to defining his rent on this exact basis 
though no doubt it establlslios :\ broad line ol distinction between the rent 
of the privileged tenant and the rent of the tenant-nt-will, which w'C have 
not felt equally iustified in safe-guarding from the orrlinarv action of free 
t ontract ant! competition. 

These arc the reasons in favour of tliis form of enaciment wliich were 
accepted by your Lordship’s ('»overnmcnl and Secretary of State. 

The maximum rent-rates in section 22 are not immutable, but will 
vary with land-revenue, which again varies wltli the profits of agriculture 
Rents already ah'^vc the maxima, of which there are said to be few, are not 
reducible by the B II. Rents now below the maxima, which are believed to 
form the great majority, ran be enhanced to the maxima only bv such steps 
as the Rent Court (Ummii fair and reasonable. ” {Fxlriict (row speech in 

S. 26. (1) Ifnless the Court decreeing^ an enhancement of 

Time for oni’jMU'o- rent otherwise directs the enhancement shall 

take effect from the commencement of the 
agricnltnral year next following the date of the 

decree. 

(2) A Court decreeing a rednet'on of rent shall specify in 

tl^ decree the date on' and from which the reduction is'to take 
effect. 


inenf or r^<ln»*tion 
In take effect. 
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ADJUSTMHN'1 of rents 


revenue. 


119 

AgnculUiral year’ commences on the sixteenth day of lune IVide sec 

- -'“ent^^ rent 

i>ext followings the date of the decree. ^ 

Adjustment of rents expressed in terms of the land revenue. 

S. 27. (I j Vt here the rent of a tenancy is the whole or a 
Adjustment of OT the land revenue thereof, with or with- 

tertsre W T f" fand 

the land revenue of the holding in which the 

tenancy is situate is altered, a Revenue Officer 
AerTsS^to d^I Re^fnue 

L Severn hold of 

tne several holdings comprised in the estate in which the 
tenancy is situate shall determine also the amount of the land 

mvnhrh^^F^^ tenancy, or the proportionate share thereof 
payable by the tenant as rent. 

( 2 ) Where an addition referred to in sub-section 11 ) is a 
percentage fixed with reference to the land revenue of the 

S^ and cesses charee- 

able thereon, or both, the Revenue Officer shall in like manner 

tio^t to time alter the amount of the addition in propor¬ 
tion to any alteration of such land revenue or rates and cLsL. 

determined under the foregoing 

thL tSdi?^" previously payable othef 

rem m^ sub-section (2), shall be the 

alteratffin again an 

eWeaW tF revenue thereof or of the rates and cesses 

tbfs A t enhanced by a suit under 


dpA alteration of rent under this section shall not be 

enhancement or reduction of rent within the mean- 
lag Ot this Act. 

be dp?i ^^ purposes of this section a muqarraridar shall 
emed to be a tenant having a right of occupancy.* 

^and f It"*® expressed in terms of the land-revenue—meaning 

«wu scope or the section. 

Punjab Land Revenue Act, 1887, relates to tihe distn 
Sert\f^ ^ of an estate over the holdings comprised ttierein 

"27 thus authorises the Revenue Officer at the time of the revision 
—_ ^^ssments to revise the rents of tenants with rights of occupancy and 

Added by the Punjab Tenancy (Amendment) Aqt, 1925 (XI of 1925). 
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falling within the scope of this section, without any application from 
landlord or tenant being made to him for that end. 1 he aggrieved partv 
may apply to a Revenue Officer under section 76 (i) (n) of the Act. 

Setlicmcni Officers Iiave now no power to commute grain into cash 
rents or vtce versa witiiout the consent of both landlords and tenant (section 
1 U- Rents fixed in terms of the land revenue and cesses, with or without 
the addition of mahhana, shall be adjusted at a re-assessment. In fact, this 
scct:on makes it obligatory on the Settlement Oiheer who revises the assess¬ 
ment of a tract to adjust the rents of occupancy tenants fixed in terms of 
the land revenue and cesses. The new rent will consist of the revised reve¬ 
nue demand and cesses, (n*. if the former rent included mn/i/enim, of these 
items with the addition of nialikrina calculated at the old rate on the new 
fievenue. No adjustment is required in the case of rents which consist of a 
fixed sum whir'a docs not vary with the land icveniie. {See ScttJcmetii 
Manual para. 217). No applii'ation by the landlord is nocessarv for this 
purpose. 

Instructions. 


.1 

prove helpful in 


When it is necessary to distribute land re\enue over lands held by 
tenants, Rtwemie OiTicers will, as heretofore, proceed in llie same way, and 
be guided by llie same regard to the generally accepted usage and to the 
wishes of the parties as is usual when distributing land-revenue over tlie 
holdings of land owners. On the one hand, it is desirable that the method 
of dlsiributon adopted should be in agreement with previous usage and 
have the consent of the parties concerned therein and, on the other hand 
where disputes arise, they should he flecided on their merits without too 
rigid adheronee to previous practice if that practice has become unsuitable 
owing to all<'red conditions” fFinancial Commissioner’s circular No. 17, 
para. 4.]. 

I he iwirad trta}i speech Iti ('i>uticil \vi 

(‘lucidating the scope and object of this section :_ 

*'On the other question, namely, the extent 10 which a Revenue Othcer 
should be allo\ve<l to re\ise rents on his own motion, our proposals go as 
far as, hut no luriher tlian, is warranted bv previous practice in the I^un- 

u tenant is by the conditions of his tenancy liable to pav the land 
ri'venue due on bis land, or anv other charges such as rates, cesses or 
’nahfianai wlii<M \arv with the land revenue and boar a distinct proportioi^ 
to that revenue, then tin- olliccr who has authorltv to alter the land revenue 
payable by the Ian lord will also alter the amount contributed bv the tenant, 
and the amount hut not the rate, of any surcharges that are directly con¬ 
nected w th the land revenue, d his operation mav increase the pavmcnt for 
which the tenant is liable; hut the increase will be made pursuant to the 
existing conditions of the tenancy. Interference to this extent without anv 
lormal a])plieation by the landlord is in accordance with past practice, and 
a tenant who holds his land under the express condil’on that his rent shall 
vary witli the land revenue l annot justly complain of a rule of law which 
gives elleci hi that condition. Rut proceedings w'.iich have for their object 
the substantial alteration of the rent of a tenant, as for instance the reduc¬ 
tion of a tenant s rent or the increase of that rent in a manner not express¬ 
ly coiucmplnled by the conditions on which he holds, should not, we think, 
be origlnatcfl otbciwiso ihan on the suit of tlic party interested; and in 
modif\ ing the pro\'isions of tlic Rill on tlvs subject we have given expres¬ 
sion to these conclusions.** 
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adjust.mhnt of rfnts 

Adjustment of rents paid by occupancy tenants in 

Attock district. 

S. 27-A. (1 1 Where a tenant having a right of occupancy 

Adjustment ol laud ill the Attock district pa^'s wholly 

rent paid by occu- Or partly in cash a rent not falling within the 

Atto^ Distant. section 27 and the land revenue of the 

holding in which the tenancy is situated is 

altered — 

a Revenue Officer having authorit}’ under section 
56 of the Punjab Laud Revenue Act, 1887, to 
determine the land revenue payable in respect of 
the several holdings comprised in the estate in 

which the tenanc}^ is situate, may, b}^ written order, 
and whether the rent was fixed by agreement or 
otherwise, and either upon the application of such 
tenant, or his landlord, or of his own motion 
increase or diminish such rent if wholl}^ payable in 
cash, or such portion thereof as is payable in cash, 
to such extent as appears to the Revenue Officer to 
be proper having regard to the matters specified in 
sub-section (2). 

(2) In increasing or diminishing the rent of a tenancy 
under the provisions of sub-section (1) the Reve. ue Officer 
shall, for the purpose of deciding the extent of such increase or 
diminution take into consideration onl}^— 


it) the land revenue of and the rates and cesses 
chargeable on the tenancy before the land revenue 
of the holding in which it is situated was altered ; 

{ii) the land revenue of and the rates and cesses 
chargeable on the tenancy after such alteration , 

and 


(iii) the methods by which the assessments of the land 
revenue in force before end after such alteration 
were calculated and distributed over the several 
holdings comprised in the estate in which the 

tenancy is situated. 


(3) The rent determined as aforesaid shall be rent payable 
iu respect of the tenancy until there is again an alteration o 
the land revenue thereof or of the rates or cesses (ffiargea e 
thereon, or until the rent is enhanced or reduced by a suit 

under this Act. 
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(4) For the purposes of this section a mucjarraridar shall 
be deemed to be a tenant having a right of occupancy, 

(5) An alteration of rent under this section shall not be 
deemed an enhincement or reduction of rent within the 
meaning of this Act. 


Alteration of rent on alteration of area. 

, 28. (/) Every tenant shall" 

Alteration or 
rent on alteration 
oi' area 

(a) be liable to pay additional rent for all land proved 

to be ill excess of the area for which rent has been 
previously paid by him, unless it is proved that the 
excess is due to the addition to his tenancy of land 
which, having previously belonged to the tenancy, 
was lost by diluvion or otherwise without any 
reduction of the rent being made ; and 

(b) be entitled to an abatement of rent in respect of any 

deficiency proved to exixt in the area of his tenancy 
as compared with the area for which rent has been 
previousl}' paid by him, unless it is proved that the 
deficiency is due to the loss of land which was 
added to the area of the tenancy by alluvion or 
otherwise, and that an addition has not been made 
to the rent in respect of the addition to the area, 

(2) In determining the area for which rent has been 
previously paid, the Court shall have regard to the following, 
among other matters, namely,— 

(f?) the origin and conditions of the tenant’s occupancy, 
for instance, whether the rent was a rent in gross for 
the entire tenancy ; 

ih) whether the tenant has been allowed to hold additional 
land in con-ideration of an addition to his total rent 
or therwise with the knowledge and consent of the 
landlord ; and 

ic) the length of time during which there has been no 
dispute as to rent or area. 

(3) In adding to or abating rent under this section, the 
Court shall add to or abate the rent to such an amount as it 
deems to be fair and equitable, and shall specify in its decree 


1^3 
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the date on and from which addition or abatement is 
efrect. 


to take 


(4) An addition to or abatement of rent under this section 
Shan not be deemed an enhancement or reduction of rent 
within the meaning of this /ict. 

Scope of the section. 

This sect:on provides that as a rule a tenant is liable lor additional rent 
lor additional area ot land belonging to the same landlord and is entitled to 
reduction ol rent m respect ol an area ot land louncl to be ciehcient. Hut cus¬ 
tom IS not aflected by this section so that a custom to the contrary may be 
proved. But suai a custom being inequitable should be strictly proved.^"* 

Area for which rent has been previously paid by him —onus of proof. 

The expression “the area for which rent has been previously paid,” in 

(i) (a) above means the area with rel.erence to whicn tne rent pieviousi^ 

paid nas been assessed or adjusted. A landlord cannot, ihereiore, success- 

luliy Claim additional rent in respect ol an excess ol area when be tails to 

show what the area of the tenure was when lirst created, and that the rent 

onginaly paid did not cover and was not intended to cover such excess 
area A* 


Land in excess of the area for which rent has been previously paid. 

Excess in area may be due to the following causes :— 

(aji io cncroacfuiitnt. 

A tenant may encroach upon either the neighbouring land of his own land¬ 
lord or upon cA'dt ot a tnira person, in tne latter case ne inaKCs tne encroacn- 
menl for his landlord’s benefit and not lor himsell, and nis landlord is en¬ 
titled to additional rent ior the land so aaded to the subject ol nis tenancy. 

A tenant nas also on the determination of the tenancy to hand over 
possession of the holding along with the encroachment, irrespective of whe¬ 
ther the tenant has undertaken to do so or not. It is no doubt open to the 
tenant to rebut the presumption and show that he at the time the encroacn- 
ment was made intended it for his own exclusive benefit and not to hold 
the same as part of the tenancy to which the encroachment was adjacent. 
i 3 ut this presumption will hold good only as between tne landlord and the 
tenant and will not prevail for the benefit of the landlord against the third 
person A« 


When the encroachment is made on the adjoining land of his landlord, 
the landlord can eitner treat him as a tenant in respetjc ot the excess land or 
a trespasser, at his pleasureA^ 

It is again wrong to hold that if a tenant had a right of occupancy he 
eould not be ejected Irom lands added to his lands by encroachment, while 
his tenancy lasted, but when the rent was re-adjusted the lands might be 

brought into cultivation.^** 


13. See 37 P. R. 1917. 

14. See 6 C. W. N. p. 3ia 

15- See I. L. R. 10 Cal 820; I. L. R. 15 Bom. 558; Sec* also 82 P. R, 1894; page 

280. 

16. Woodfall’s Law of Landlord and Tenant, 22nd Edition, page 926. See also 
^arby and Bosanquet’s Statute of Limitation. 2nd Edition, pp. 501—502. 

IV- See 7 W. R. 122; 9 W. R. 65 ; I. L. R. 25 Cal. 302. 

18. See I. L. R. 10 Cal. 820. 
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An encroadimcnt made by a tenant from the adjoining waste of his 
landlord is pyitfiu jncic made by him in his character as tenant, and if the 
landlord wishes to repudiate the relation he must do so within 12 years. In 
case, he takes no steps to evict the tenant for 12 years from his disposses¬ 
sion, his right to recover actual possession becomes barred, although his title 
to receive fair rent is not barred, because the possession of the tenant, so 
far as the latter rig-iit is concerned, has never been adverse.^® 

IMalntilV was a Ian llord and delendant an hereditary cultivator in occu¬ 
pation of certain land which was not assessed at Settlement not having 
been then brought into cultivation. The tenant brought it into cultivation 
afterwards and the proprietor demanded from him rent. Held, that the de¬ 
fendant will pay lauit at the rate paitl for lamls similarly brought under cul¬ 
tivation.^® 

Bv (jccKction or 07 snhniission. 

With respect to the submersion of land the general rule in the Punjab 
is that an cc( upanev tenant does not lose his riglit by reason of the land ot 
his holding being submerged. .\ custom to the contrary may be piovcd, but 
sucli a cust(un is inainlv inc([uilable and very strict prool of it should be re- 
(juired befor(' it is acted upon."^ 

'riicre Is no general custom whereby diluviated occupancy tenant land 
on submersion at once becomes the property of the landlord and is liberated 
from the previously existing tenant right. It is only when the condition of 
forfeiture is part and parcel of the tenancy contract that it is equitable. The 
custom must he ancient. It was observed—“I am quite unable to accede to 
the proposition lliat the custom is equitable because the only right of the 
tenant is based on his possession and that on losing possessic^ 
he loses his right. If the same principle were generally applied, 
th(i r(‘sult would be obaos. when possession is lost not by the ladies 
or action of the possessor, but by act of God, or force that per se 

is not in law good ground for holding that the right to recover posscsston 

is forfeited. 

With respect to alluvion and diluvion the general rule in the Punjab 
is that land taken awav Is lost and land thrown up belongs to land to which 
it is added.-' Where land forms by accretion part of a particular estate 
lurturKs/i- have the same right as ma/i/c.i to take possession thereof.®* But 
\hv priiK'iplr iip[^li('s to hiiul arcrrlin^ to liincU provided he is sli 

a of ilie land to which the accret’.on takes place. 

By custom the* tenants may preserve their rights intact by paying the 
revenue assessed during the period of submersion.-® 

.\n occupani V tenant is entitled to the submerged land on rc-appear- 
ance conditionally upon pnsmet ol revenue paid upon it by the proprietor. 

19. A. I. H. 1929 b:ili. 469=117 1. C. 810. 

20. 90 \\ B. 1867. 

21. B vir. r. l*ul,lo 8 P B. 1901 (Bov.); See also 4 l\ R. 1912 (Rev.); 18 

1*. B. 1914; 37 1’. B. 1917. 

22. Muliil iti‘. r, I'iraii oU’. 57 B. B. 1917. 

23. 23 V. B. 1869. 

24. 122 V. B. 1876; S.-e aU.. 19 \\ B. 1876. 

28. 83 P. B. 1876. 

26. 152 P. B. 1883. 

27. 127 P. B. 1879. 
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Ihus the accreted land shall be considered part and parcel of the tenanc\ 
and new rent shall be imposed upon it except when it is proved that :t was 
part of the original holding and on its submersion no abatemicnt was aliowet!- 

See also commentary under Section 35 of the Act. 


(c) To increase in area found on nieasn reinenf. 

The rent must be paid for the excess found. 

Abatement of rent as a set-off. 

Abatement of rent can be sued for, or be claimed as a sei-oH in a suit 
for arrears of rent except where abatement is barred by limitation.-" 


Sub-section (2) (c) —sc^pe. 

The defendant having for more than sixty years occupied lands in ex¬ 
cess of the number of higJias specifid in his pattah, and the lands in ques¬ 
tion having always been deemed to form part of what \yas recovered by the 
paitai/i, it was held that they had been occupied and enjoved as the land in¬ 
cluded in the paltah, since before the Decennial Settlement, and that the 
rent, therefore, could not be enhanced. 


Remission. 


S, 29, Notwithstanding aiiy^thing in the foregoing sections 

Kemission of chapter, if it appears to a Court 

rent by Courts making a decree for an arrear of rent that the 
<3ecTeemg arrears. area of a tenancy has been so diminished b}’ 

diluvion or otherwise, or that the produce thereof has been so 
diminished by drought, hail, deposit of sand or other like 
calamity, that the full amount of rent paymble by^ the tenant 
cannot be equitably decreed, the Court may, with the previous 
sanction of the Collector, allow such remission from the rent 
payable by the tenant as may appear to it to be just. 


Scope of the section—principle. 

Th:s section applies to kind, as well as to cash rents. "Hven where the 
tent is a money one of fixed amount the court has power, with t.ie previous 
sanction of the Collector, to remit part of it where the area oJt the holding 
bas been diminished by diluvion or otherwise, or where its produce has been 
reduced by any calamity of se;ison. The principle to be followed in such 
cases is to treat the tenant with reference to his rent as the landlord has 
been, or will be treated with reference to the revenue. If the State foregoes 
part of the revenue, the landlord ought to forego a proportionate share or 
tbe rent.’’ 


Sanction of the Collector. 

“The Collector in granting or refusing sanction should be 
crally by the same principles as govern remissions of land revenue. t e 
rent is a full cas'h rent, varying in amount according to the results ot im- 
harvest, a remission for calamity should be readily allowed. g is a 


28. See 16 W. R. 201. 16 W. R. 279. 2 C. L. R- 5. 

29. See 2 W. R. Act X 526: 12 W. R. 350: 6 W R- R- C. 29 
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rent, ot such a nature as lo secure the tenant a large profit in a good year, 
reniiss'.ons should not be alloweti except on account of specially severe 
losses, or wlien a succession of bad harvests occurs.” 

{FiiiUiiL iiii C’oniniissioncr's C'in uldr iV«». 17 , pn.ra, 15 J. 


Ueiinssioii ;i'ul 
suspfuisian of rent 
ooiise [uent on like 
treatiii(‘nl f»f land 
revenuo 


S. 30. {I) Wherever the payment of the whole or any part 

of the land revenue payable in respect of any 
land is remitted or suspended, a Revenue 
Officer mav. if the rent be payable in cash or 
be rent payable in kind of which the amount is 
fixed, by order, remit or suspend, as the case may be, the 
payment of the rent of that land to an amount which may bear 
the same proportion to the whole of the rent payable in respect 
of the land as the land revenue of which payment has been 
remitted or suspended bears to the whole of the land revenue 
payable in respect of the land : 


Provided that in tlie case of an occupancy tenant, whose 
rent is of the nature hereinbefore in this sub-section described, 
the remission or suspension of the land revenue payable in 
respect of the land shall in the absence of a written order by a 
Revenue Officer to the contrary, carry with it a proportionate 
remission or suspension, as the case may be, of his rent. 

When the payment of the rent of any land has been 
suspended under this clause it shall remain under suspension, 
until the Colleclor orders the revenue of that laud to be 
realized. 


[2) An order passed under sub-section ( I I shall not be 
liable to be contested by suit in any Court. 

A suit shall not lie for the recovery of any rent of 

which the payment has been remitted, or during the period of 

suspension of any rent of which the payment has been 
suspended. 


Sul)-soctions (i; aiu! (3, wcrv bubsiiiutc'd ami sub-svction {;) added by 
ilu‘ runjai) IcnaiH v Aii, 1SS7, AnicndtmMU .\ci, iyu(i (Punjab Act i ot 
igob). J lie original siib-si c!ion^ (i) ami ( 5 ) wvre as lollows :~ 

(i) Whenever (roin an\ cause tlie payment ol the whole or any part 
()l the land revenue payable In respect ot any land is lemilled or suspended. 
.1 Ke\enue Olheer may, !)v order, remit or suspend, as the case mav bo. 
the pa\ment of the rnit ol that land to an aimnmi which may bear the 
same propoition to the whole ol the rent payable in respect of the land as 
the land r<*venue ol whieh the payment has been remitteil or suspended 
lieais to the whole of the land revtani'' payable in respect of tlic land. 

( 5 ) II the hnuilDid collects any rent of wlrcli the pavmeni has been 
temillcd, 01 before the expiration ot the periotl oi suspension, collects 
I cut ol which the payment has been suspended, the whole of the land reve¬ 
nue remitted or susipended in his favour shall hceomc immediately payable 
by him. 
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(4) Where the payment of rent has been suspended, the 
period during which the suspension has continued shall be ex¬ 
cluded iu the computation of the period of limitation prescribed 
for a suit for the recovery of the rent, 


'(5) If the landlord collects from a tenant any rent of 
which the pa 3 mient has been remitted, or is under suspension, 
the Revenue Officer mav recover from the landlord the amount 
or value of the rent so collected, and ina^^ also recover by wa^^ 
of penalty a further sum not exceeding such amount or value, 
and may cause to be refunded to the tenant the amount or value 
of the rent so collected from him. 


(6) The provisions of this section relating to the remission 
and suspension of the pa 3 nuent of rent may be applied, so far as 
they can be made applicable, to land of which the land revenue 
has been released, compounded for or redeemed in au 3 ^ case in 
which, if the land revenue in respect of the land had not been 
released, compounded for or redeemed, the whole or an 3 ' part 
of it might, in the opinion of the Revenue Officer, be remitted 
or suspended under the rules for the time being in force for 
regulating the remission and suspension of land revenue. 

(7) An 3 ^ sum of which the recovery is ordered under 
sub-section (5) on account of rent or penalty may be recovered 
by the Collector as if it were an arrear of land revenue. 


Sub-section 6.—Revenue released. 

mean!; revenue remitted to the owner hiinseii, (iFc., niuaf:) or assignti 
to a third person (i.e., Jagir), 

Revenue compounded for. 

means revenue for wliii h a fised }iaonina has been accepted by the (rO\- 
ernment for the land revenue demand to whxh entitled. 

Revenue redeemed. 

means revenue given up. In uie year iHbi, it h‘‘d 
been proposed to grant revenue free land with the purpose of encouraging 
the settlement of European farmers in India. But the cases of re emption 
are rare since the power of sanctioning redemption of bmd 
since long been withdrawn by the Government of India. ( ut '-s 
No. 12 - 73 - 17 , dated 7 th September, 1897 .) 

Remission and suspension of rent. 

(0 Section 30 of the Punjab Tenancy Act (XVI of P‘X”tr 

that, in the case of. occupancy tenants who pat 
rent in kind of which the amount is fixed, the Collecto s 

for suspension or remission of land revenue carries . 

maticallv proportionate suspension or remi.ss on . j 

able to the landlord. A separate order of passed 

each tenancy is not necessary. A j-eneral _P- 


i. Vide first fooitnote t^o S. 30- 
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applicable to a whole estate or to an area in respect of which 
suspension or remission has been allowed. The matter is left to 
the discretion of the revenue officer. In considering" whether he 
should pass an order suspending or remitting the payment of 
rent by a tenant-at-will, he should carefully consider whether 
the issue of such an order is desirable in the interest of both 
the parties, but more especially of the tenant. 

(ii) In must be remembered that the landlord retains the power of 
ejecting the tenant, of enhancing his rent, and of changing it 
from a cash into a hofai rent, and may be mclined to adopt one 
or other of these courses if he thinks the order unfair, as he ma^ 
do, e.g., where a cash rent is suspended which had been fixed at 
a low rate in the expectation that it will be paid in full, harvest 
by harvest. 



It will be observed tliat, w.ien llie Ct>llector orders recovery of 
suspended revenue, any rent of which the payment has been sus¬ 
pended In consequence of the order suspend'ng the revenue be¬ 
comes realizable from the tenant. In the case of tenants who 
have not occupancy rights, landlords may find difficulties in 
realizing suspended rents. The likelihood of such difficulties 
might constitute a spcelal reason for the revenue is being sus¬ 
pended, but sueli an order shouki be refused In very exceptional 
cases only. 


ffv) If a landloi'fl I'oMccts from a tenant rent of which the payment 
has been remitted or is under suspension, section 30 gives the 
power to nealize from the landlord, and refund to the tenant, the 
rent so realized ; and it gives the further power of realizing from 
the tandlor-l by \va\ of penalty, an amount cc|ual to the rent so 
reah/ed and refunded. It should be recognized that the power of 
imposing a p(‘naltv is to he used with some discrim-nation. A 
landlord might be willing enough to recognize the justice of re¬ 
quiring him to refund to a tenant rent which ho ha<l improperly 
realized, but might resent the imposhlon of the penalty and en¬ 
deavour to visit his dissaiisfaction on the tenant. In deciding 
wh(*ther tlx* penally sliouhl he iniposed lit anv case, the revenue 
officer should consider the possible elTects on the relations be¬ 
tween the landlord and ti'nant ; in many cases it would obviously 
he to the d'sadvantage of tlu* tenant that the landlord should re¬ 
gard him as being the caiiS(' of bis punishmnt. 


In the case of kind rents other than those 
arc required because, where the landlord takes 
(Top, the tenant g('ts relief automatically. 


mentioned above, no orders 
a fractional share of the 


Jthiiiiiislrtilio}! Matnntl, para. 56 R. 


rnwer lo 

'tei>()sil rent in 
eertain eases witli 
Revenue Officer. 


Defyosifs. 

S. 31. In either of the following eases, namely— 


ia) when a landlord refuses to receive, or grant a receipt 
for, any rent payable in money when tendered to 
liiin l)v a tenant. 


Ss. 32 & 3 j.j KFFKC I OF Dl-lH)Sri l\(; RHN I 


I 2<) 


(b) when a tenant is in doubt as to the person entitled 
to receive rent pa^^able in mone\, 

the tenant may apply to Revenue Officer for leave to deposit 
the rent in his office, and the Revenue Officer shall receive the 
deposit if, after examining the applicant, he is satisfied that 
there is sufficient ground for the application and if the applicant 
pays the fee, if any, chargeable for the issue of the notice next 
hereinafter referred to. 


I his section is applicable to cash rents and not to rents in kind 
bomet’.mes it happens that a landlord refuses to receive payment in order 
to make out a case of arrears of rent against the tenant. Again, the tenant 
may find himself in difficulty to whom to pay the rent when there are several 
landlords and also when there is a dispute between the mortgagor and the 
mortgagee of the proprietary rights about the receipt of rent. Ttiese are 

sufficient grounds for the application to deposit rent under this section. 

Such an application may be made to any Assistant Collector of the 2 nd 
grade. [Vide section 76 (r) (fe) of the Act.) 

S,32, (1) When a deposit has been so received, it shall 

Effect of be deemed to be a payment made by the tenant 

depositing rent. to his landlord in respect of rent due. 

(2) The Revenue Officer receiving the deposit shall give 
notice of the receipt thereof to every person whom he has reason 
to believe claims or is entitled to the deposit, and m^y pay the 
amount thereof to any person appearing to him to be entitled 
.hereto, or may, if he thinks fit, retain the deposit pending the 
decision of a competent Court as to the person so entitled. 

(3) No suit or other proceeding shall be instituted against 
the {secretary of State for India in Council, or against any 

officer of the Government, in respect of any thing done by a 

Revenue Officer under this section, but nothing in this 
sub-section shall prevent any person entitled to receive the 
amount of any such deposit from recovering it from a perr^on 
to whom it has been paid by a Revenue Officer. 


Recovery of rent from attached produce. 

S. 33. (1) If an order is made by any Court for the 

attachment of the produce of a tenancy, or of 

any part cf a tenancy, the landlord may apply 
.«.tt.oh.d y Officer by whom he 

attachment is to be or has been made to seU 
the produce and pay to him out of the proceeds of the sale 

thereof the amount or value of— 

(<^) any rent which has fallen due to him in respect 
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the tenancy within the year immediately preceding 
the application, and 

(/;) the rent which will be falling due after the 
harvesting of the produce and is chargeable against 
it. 


(2) The Revenue Ufficer shall give the person at whose 
instance the attachment was made an opportunity of showing 
cause why the application of the landlord should not be granted, 
and, if he finds tlie landlord's claim to the whole or aii}^ part of 
the rent to be proved, he shall cause the produce or such 
portion thereof as he may deem necessary to be sold, and shall 
apply the proceeds of the sale in the first instance to satisfy the 
claim. 


(3j The finding of the Revenue Officer under sub-section 
[2) shall have the force of a decree in a suit between the 
landlord and the tenant. 


Object and scope of the section. 

1 his section allords to the laiullorc! a prompt anti smninarv remedy pro 
tiuito to recover arrears ol land due within one year and the rent which will 
be due lor the harvest under attachment. It is» however, not applicable to 
arrears of rent more than a year old from the date of application. 


'this section first divides the rent due to the landlord primarily into two 
classes; (i) current rent, or rent that is accruing due, anti ( 2 ) rent in arrcai 
for past crops, i he lormer is properly tlescribed as chargeable on tiie pro¬ 
duce with relerence to the provisions of S. 12 cl. (i). I he latter class is 
again sub-tli\ided under two heads (u) rent tluo for tlie >ear immediately 
preceding the application in the case of allaclimenl, (h) rent due for any 
period prior to ^uc 1 \ear, and the summary ri*medy is provided only in res¬ 
pect of pent lollowing under tlu' fu st heavl (i). Consequently, where the 
landlord sueil for and obtained a decree against bis tenant lor rent due foi 
the harvests of Kharif 1948 and Kabi luqq, and attaclied t.ie judgment 
debtor’s crop of Rabi i() 5 o, which was mortgaged prior to attachment to a 
third person, who claimed priority over the decree aiul allaeiment, it was 
held that the plaintiff’s .nortgage did not give him the prioritx which he 
f laimed a^ regards anv portion of the attached produce,'’'*' 


Chargeable against it meaning of. 

rile words “chargeable against it” <lo not merely mean chargeable un¬ 
der section 12 , but are intended to be synonymous witli the expression “in 
resp(‘( l of the tinaiu x” 11 t'lau-e (ab lliat is merel\ designed to make it 
clear that the i(“ni «laimed must be for \Uv land of the same tenancy as that 
of which the produce has been attached.''' 



30. Moliaii I.a) 

31 . Ibid. 
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exceeding* or equal 
to term of 
assessment ot 
land revenue. 


or 
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Leases for period exceeding term of assessment of 

land revenue. 

S, 34. {Ij Where a lease has been granted, 

agreement has been entered into, 

leases for perio^d l^^dowiier ill respect of any land assessed to 

land revenue, fixing for a period exceeding the 
terms for which the land revenue has been 
assessed, the rent or other sum pa^^able 
respect of the land under the lease 
agreement, and that term has expired- the lease or agreement 
shall be voidable— 

(a) at the option of the land-owner if the land revenue 
of the land has been enhanced and the person to 
whom the lease has been granted or with whom the 
agreement has been entered into refuses to pay 
such rent or other sum as a Revenue Court, on the 
suit of the land-owner, determine to be fair and 
epuitable ’[or a R-venue Officer under the 
provisions of section 27-A has determined to be 
proper] ; and 

where the relation of landlord and tenant exists between the 
grantor and grantee of the lease, or between the person who 
entered into the agreement— 

{b) at the option of the tenant if the land revenue of the 
land has been reduced and the landlord refuses to 
accept such rent as a Revenue Court, on the suit of 
the tenant determines to be fair and equitable [or a 
Revenue Officer under the provis'ions of section 
27-A has determined to be proper]; 
it(2) Any agreement relative to the occupation, rent, profits, 
produce of any land which has been entered into for the term 
the currency of an assessment shall, unless a contrary 
intention clearly appears in the agreement or the agreement is 
terminated by consent of parties or course of law, continue in 
force until a revised assessment takes effect. 

This section was introduced to provide for a case lil<e the iollowliig 

A landowner agrees to alienate to B, temporarily, or permancntl} , a 
sub-proprietary tenure in a part of his holding on an annual payment of a 
sum calculated at twice the existing assessment. At a subsequent revision 
of assessment the revenue payable on the land is so enhanced as to exceed 
the lump sum agreed upon. It is only right and proper to gl^e tae am 
owner in a case of this nature the option of reopening his 
extent necessitated by the enhancement of the revenue, ■ e ec -om 
tee^s report). ' _ _ 

1. Inserted bv S, 7 of the Punjab Tenancy (Amendment) Act. 1925 U’unj .b Act 
XI of 1925). 
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Sub-section (2). 

In a suit lor enhai^cemeiu of rent, it appealed cliai ii was provided iu 
the administration paper of the Regular Settlement that the occupancy ten¬ 
ant named therein of whom the father of the present defendants was one 
siiould pay at revenue rates only, and that the plaintiff brought the present 
suit immediately on the new assessment being announcecl. It was held, that 
the suit was to be dismissed as premature, as until the record-of-rights of 
the new settlement was directed by the Local Governmnnt to be made over 
to the Deputy Commissioner on the report of tiic Financial Commissioner 
that the operations of the settlement were complete, the agreement m the 
previous administration paper remained in forccA- 

See also connyioitary under chapter Vfll. 
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CHAPTER IV. 


RELlNQflJSHUEXT. ABANDONMENT AND lvlK(TMKNT. 


Relmqxcishment. 


S. 35. A tenant holding for a fixed term under a contract 


ReUnq.uishment 
by tenant for a 
fixed term. 


or a decree or order of competent authorit}^ may 
relinquish his tenancy without notice at the end 
of that term. 


Jlie right of relinquishment is a privilege given to tenants by means of 
which they may restrict the lease and establish iheir tenure upon a new 
basis or may extinguish the lease altogether. 

But this privilege is to be a\'al]ed of onl\ ai the end of the term of the 
lease and not before that period expires when the case will be governed by 
the conditions on which the lease is held. 


Effect of this section. 

The effect of this section is that if the landlord does not begin to 
cultivate the tenancy or arrange for the cultivation at the end of the term, 
the tenant will not be liable for rent if he has ceased to cultivate that land 
without giving notice of his relinquishment to the landlord. 

See also commentary under section 36. 

S. 36. (7) Any other tenant may relinquish his tenancy by 

^ Relinquishment giving verbally or in writing to his landlord, or 
bi’ any otiier to his landlord s agent, on or before the nrteenth 
tenant. day of January in any year, notice of his inten¬ 

tion to relinquish the tenancy at the end of the agricultural 
year then current. 

(2) The tenant may, instead of, or in addition to, giving 
the notice in the manner mentioned in sub-section (1)y apply to 
a Revenue Officer on or before the date aforesaid to cause the 
notice to be served on the landlord, and the Revenue Officer, on 
receiving the cost of service from the tenant, shall cause notice 
to be served as may be. 

(3) If the tenant does not give notice in the manner 
prescribed in this section, he shall be liable to pay the rent^ ot 
his tenancy for any part of the ensuing agricultural year during 
which the tenancy is not let by the landlord to some other 
person or is not cultivated by the landlord himself. 
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Meaning and scope—Assertion of adverse title by an entry in record- 
of-rights—whether it terminates the tenancy. 

This section provides that a tenant not holdiiiir for a fixed term under a 
contract or decree or order of a competent court, may relinquish his tenancy 
by giving notice orally or in writing on or before 15 th January to his land¬ 
lord of his intention to relinquish the tenancy at the end of the agricultural 
year then current. If he fails to give notice he is liable (o pav the rent of 
his tenancy for any part of the ensuing agricultural year during which the 
t('nan('v is not h t h\’ the landlord (n some oih(‘r I'cr-on or is not <'idtivate 1 
by the landlord himself. 

When the landlord wishes to eject the tenant the proce<lure -s laid down 
in Section 42 In that case notice must be issued before 15 th November in 
any agricultural year. Thus such a tenancy is terminable at the option of 
either party at the end of the agricultural year provided that due notice is 

given, a longer period of notice being demanded from the landlord than 
from the tenant. 


.V tenant has the right to continue in possession it lie wishes until his 
landloid ser\es him with notice of ejectment. I here is no ejuestion therefore 
of the tenancy being determined by the lapse of lime. His tenancy would 
normally be heritable. 'I'he mere assertion of an adverse title by a tenant 

in the rent column of the jninuhtnuii “hihi lagan hau'aja 
fassaway ntalkiyat khmV cannot put an end to the tenancy and the tenancy 
must be held to subsist. It was lield :n* Saha'i^'a Singh v. Kvsar Singh^ 
In view ol tlie provisions of section ^t), Punjab Tenancy Act, 
It seems clear that the mere assertion ol an adverse title bv 

a lenaiu ol the above description cannot put an end to the 

tenancy and the tenancy must be held to subsist. There is further ample 

so long as tenanev subsists, the tenant’s 
assertion of an adverse title cannot make the statute of Tmitation run 
against tlie landlord ... But the assertion of an adverse title would, in 
my opinion, terminate the tenancy at the end of the agricultural year during 
vvhicli it was made lor it must at any rate be looked upon as a notice to the 
lantllord that the tenant no longer intends to hold the land under him. The 
possession of the tenant, who asserts an adverse title can therefore in such 

ii case become atlverse after the close of the agricultural vear. In the 

above discussion I have assumed that the entry in the Reiwd-of-Rights to 
the cficct that tlie tenant claimed an adverse title was suftio ent proof of that 
fact and also of notice of such a claim to the lamllord. It is true that the 
I unjab Land Revenue .Act or the rules thereunder do not re(|uiro any reason 
foi non-pa\mcnt of rent or adverse, title set up by tlie tenants to he recorded 
in the Record-of-Rights. But though the presumption under S. 44 , Punjab 
Pan I Revenue Act, may not, strlctlv speaking, applv to such an onirv. there 
IS no good reason wliy an entry of this kind in a public record made bv a 
public servant m the discliarge of his otlioial duties should not be held to be 
relevant under S. Evidence Act. The Rocord-of-Rights is publiclv attest¬ 
ed in the prosenee of the people of the village and this fact should.'l think, 
Hu- suflinent to raise a presumption that the landlord had notice of the 
atvcise ( aim at tlu' dap o| mu li attestation. If for anv spcehtl reasons 
Uie lam lord does not come to know i>f the adverse claim even hv that date 
}i would he I think for Inm to estahlisli the fact." 

Sec also commentary jtndcr Section 4 (:;) of the .Irf 


1 T. T., R. 15 Taili, 452 1952 T.ali 586 55 P L. R 77j 
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Distinction between “tenancy-at-wiir’ and “tenancy from year to year”. 

According to the English Law, a tenant from \ear to year is one who 
holds under a demise (express or implied) for a term which may bo de¬ 
termined at the end of d.ic first or any subsequent year of the tenancy, either 
by the landlord or the tenant, by a regulai notice to (|u':t. Leases from \eai 
to year give only one time of cont'nuanee. 'I'hat time, however, may be con¬ 
fined to one year, or extended to several years, according to circumstance^, 
attending the tenancy in its progress. In the first place, the lease is for one 
ycoi* certain, and after the commencement of every year, or perhaps after 
the expiration of that part of the year in which a notice of determ ning tlic 
ter>incy may be given, it is a lease for the second year, and hi consequence 
of the original agreement of the parties eveiy year of the tenancy consti- 
tuies part of the lease, and eventually becomes parcel of the term ; so that 
a lease, which in the first instance is only for one year certain, mav in the 
event be a term for one hundred years or more.'^ 

Again, a tenancy at will is wlierc lands rir tenants are let by one man 
to another, to hold at the will of the lessor : in this case the lessee is called 
tenant-at-will, because he has no certain or sure estate : for the lessor may 
put him out at any time he pleases. Either party ma\ 
at any time determine a strict tenancy-at-will. altMough 

expressed to be held at the will of the lessor only ami the landlord may de¬ 
termine it by a demand of possession or otherwise without a previous forrn- 
al notice. Where a person lets land to another without limiting any eert.iiii 
or determinate estate, a tenancy-at-will is thereby created.’’ 

It is thus clear that ordinary agricultural tenancies in (he Punjab 
though frequently described as tenancies-at-w:ll are really not so ; for they 
cannot be determined at anv time at the will of the lessor or the lessee but 
only at the end of the agricultural year by giving' proper notice. They aie 
►eally in the nature of tenancies from year to year, that is, tenano es whicn 
can be determined at the end of any year by giving due notice.* 

Scope of sub-section (2). 

The provisions of sub-secth)n (2) are ior the tenant to make sure his 

position. 

Non-service of notice by liie Revenue Officer cannot ctlevt the rights 
of the tenant, if he can prove that, previous to his apphcalion to t e c\ - 
hue Officer, he had driven actual notice direct to the and<,)iv! nms 

authorized agent. 

Burden of proof of relinquishment. 

Where a tenant is found to have taken steps required b\ ront'- 

therance of his intended relinqui.shment. it is for the an ore P 
nued possession of the tenant" Hut where it is found that the 

^one through the necessary steps it will be for the ^ holding it 

landlord took. possession of the land and enjoyed the pr ^ , 

liimrelf, or letting it to others.■’ _ 


2. See Woodfall’s Law of Landlord and Tenant. Chapter M. 

flhd ^ -c T> 771-140 1 ‘ . 469. 

See I. L. R. 13 Lah. 432^1932 Lah. 586^33 T>. L- • 

5. See S. W. R. 220. 
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A co-sharer relinquishing a part of the tenancy-effect on the right of 
other co-sharers. 

A notAe of relincjuishnienl signed by a co-sharcr in a holding is not 
binding on any co-sharer who has not signed it.® W’here a joint lease is 
given to maiu persons win an entirety and equality of interest among the 
tenants, the resig-naton of some of the joint lessees does not necessarily 
operate to avoid the lease.' Where a member of a joint family was regis¬ 
tered as a Joiidar in a Zmnindar’s serishia, not as for himself only, but as 
manager for the family, it was held that his relinquishment of the Joti was 
not sufheient in law to authorize the Zawhidar to make arrangements with 
any otheis he pleased. 

Notice of relinquishment. 

1 enant'-al-will usu.illy hold In the \ear onl\, leases for a term of years 
l)eing still unconimon. Arrangements are, as a lule, made for the agricul¬ 
tural year [kli(ir}j-nihi), the outgoing tenant gA'ing up the land after the 
spring crops liave been harvested. 'Hie law provides that neither party to a 
contract of letting sliall be able to put the other in a din.culty by failing to 
give a timely notice of his intention as regards the next agricultural year, 
whx'h means, in tlie 'renanev Act, the twelve months beginning on the 16 th 
of June. [Section 4 ( 17 )]. A tenant who proposes to quit his Iiolding after 
the rahi harvsel must inform his landlord on or before the 15 th of January. 
If he fails to do so, he becomes liable for the rent of the next agricultural 
year unless iho landlord arranges for the cultivation of the land by some¬ 
one else. (Section 36 (i) and ( 3 )]. Except witli the consent of the landlord, 
a notice of relinquishment must apply to the whole of the leased land 
[Section 37 ]. If the tenant thinks it desirable for his own security, he can 
rive lu'tii (‘ to the I; ndlord llirough the tahsil. (Section 36 ( 2 )] (Para. 59 , 
T.and .Administration Manual). 

Ihc notice under suh-seclion (i) may l)e verbal or in writing. No special 
form of notice is necessary.* 

Effect of sub-section (3). 

It may be noted that the tenant will be liable for the period of the ensu- 
ing agricultural year during which the tenancy is not let by the landlord or 
is not cultivated by himself, if the tenant dws not give notice in the man¬ 
ner prescrilied in this setion. 

I'he form of notAe of relinquishment under sub-section ( 2 ) is as given 
iiclow ; — 

FORM OF THE XOliCE OF RELWQl ISO MEM . 

NA)ticc issuctl by Assistant Collector, of the District 

NOlICh OF RI’-LINyUISHMKNT issued pursuant to sub-section 
(j) of Section 3 (> of the Punjab Tenancy Act, 1887 . 

Tenant on whose application this C.l). {with father's niuac, caste 
notice is issued and residence). 

I.andlord on whom this notice is lAF. {with father's name, caste 
to he served. and residence 


6. Sci* .sclis'ted tlfi'isidlls rf llii* PoiUtl df HeveiuU' 

7. Ses IX W. n. 14. 

IX w. U. 2b8 


X.AV. 1\ 188.V-84, p. 21 


/ a. 


8. 13 LjiIc 432-1932 Lnli. 586. 
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,•« th. included 

in the tenancy its number and its area; also the total area of the lenanci 

and the estate and laiisil in 'lehick situate.) 

H K R R R VW It*" of C.D.. the tenant, XOTICE IS 

LREBV GiVEiX to E,E., the landlord, that the tenant wjll relinquish tht 

tenancy above described at the end of the agricultural year now current. 

Dated at the Revenue Office [Seal and Signature 

' of the Revenue 

This Day of ,93 . 


Helinquishment 
of part only of a 
tenancy. 


S. 37. A tenant cannot, without the consent 
of his landlord, relinquish a part only of his 
tenancy. 


Consent of the landlord can be inferred from the term of the tenancs, 
expressed or implied, or otherwise. 


GENERAL REMARKS ON RELINQUISHMEN'I . 


Determination of the tenancy—lessee holding over after expiry of the 
lease—its effect, 


See commentary under section 77 (jj (rj. 


Mere non-payment of rent does not determine the tenancy—sub¬ 
mersion of the tenancy and its effect. 

The law assumes that a tenancy of agricultural lands oikh- entered upon 
continues until determined by efflux of time, or by mutual consent or in one 
of the ways provided for by statutory enactment, but mere non-payment of 
rent does not of itself determine the tenancy. Where, for instance, the 
lands of certain tenants became submerged by the action of a river, and 
the tenants, though they ceased lo pay rent during the period of submer¬ 
sion, made no overt indication of their intention to relinquish the said lands 
but on the contrary, on the reappearance of the land laitl claim to it which 
was identical with their former holding, it was held that there had been no 
I'clinqulshment.® 

Sec also commentary under seciioti 4 ( 5 )’ 


Effect of relinquishment on the rights of valid transferees. 

If an occupancy tenant mortgage his holding (and that mortgage ;s 
‘'•alid in law) and subtequentlv relinquish his holding in favour of the land¬ 
lord that relinquishment of his adverse to ihe morigagee is null and void, so 
far as the latter is concerned and the mortgagee is entitled lo remain in 
possession so long as the mortgagor survives and the mortgage is not re¬ 
deemed. The mortgagee in fact only relinquishes the equity of redemption. 

A. an occupancy tenant, gave a simple mortgage of his occupancy hold¬ 
ing to one S During the continuance of the mortgage .\ died and h s sons 
^ufrendered ffirocc^ancy holding to the Za mind ar. S the n brought a ^uu 

9. See I. L. R. XVIII All. 290. ^ o r- p IRM n 447 

10. See W. N. 1882, p. 138: & X- W. P.; H. C. . • P- 
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6 or sale on his mortgage, obtained a decree, had the mortgaged property 
sold and purchased it himself. On suit by the Zamindar, who had not been 
made a party to any of the proceedings, against S for recovery of the hold¬ 
ing, it was held that S took nothing by his purchase under the decree ob¬ 
tained as above described and lint the Zamindar was entitled to recover." 

Where an occupancy tenant grants a lease of land forming part of his 
occupancy holding for a term ol years he cannot during the subsistence of 
such term relin(juish his holding 10 the Zamindar so ns to put an end to his 
lessee’s rights under the lease. 

.1 bandoniuenf. 


S. 38. (/) If a tenant having a right of occupancy fails 

Abaiuloiinieiit more than one year without sufficient cause 


of tenancy bv ot - 
• • 

ciipaacy tenant. 


to cultivate his tenancy, either by' himself or 
some other person, and to arrange for payment 
of the rent thereof as it falls due, the right of occupancy shall 
be extinguished from the end of that year. 

[2) For the purposes of this section a mnqarraridar shall 
be deemed to be a tenant having a right of occupancy. 


Scope of the section—what constitutes abandonment ? 

To constitute abandonment carrying with it extinction of the right of 
occupancy under this section three things are necessary, and all these must 
cixist in combinaiioi) with each other. These are:_ 


(1) that the tenant fails for more than one year lu onitivate his 
tenancy either by himself or through some other person ; 

( 2 ) that he so fails without sufficient cause; 

( 3 ) that he fails to arrange for the paymcni of the rent of the ten¬ 
ancy as it falls due. 


So, if a tenant has suflicient cause for his failure to cull vate there 
is no abandonment, and it he tails to cultivate but arranges for the payment 
of rcnl as it falls due. abandonment docs not occur..\n occupancy tenant 
may maintain a constructive occupancy by having a friend or relative in 
charge remaining responsible for tlic t llage and rent." 

.An hereditary cultivator who, ceasing to cultivate his holding himself, 
keeps his name on the pnfituiri’s books, and leaves his son in possession 
was held not to liav<‘ abandoned his rights.*' The occupancy tenant may 
also arrange for file harvest to be taken by the proprietor in lieu of payment 
of rent for some time. In which case there will be no abandonment.'* 


11. Soo T. Jj. p. xvr All. p. 39B: 1 \\ K. 1871 (Rev.). 

12. Soo r. L. R WITT All. 

13. ATolinniiniul Thnnr Klian r. Razi Klinii =170 1'. R. I919:iz54 1 (’ 873. 

14. 46 T R 1867; 38 P. R. 1871: 22 P. R. 1876 

15. 56 P. R. 1867. 

16. Kalin Sin^di r. Wnz/.ron ^ 20 P. R, 1871 


S. 38 . J 


abandonment 


139 


Again, to constitute abandonment there must be not only relinquish¬ 
ment of possession but aho the absence of aiiinius revertcndi. M here the 
wiaW of an occupancy tenant made a gift of the whole of her rights in 
favour of the dclcntlaiits and the ajicnee )iad been culti\at:ng land and pay¬ 
ing rent to the landlord for a number of years and the plaintiffs-landlords 
sued for recovery of land, after the wiclovv’s death, it was held that the gift 
by the widow unaccompanied by any other act or omission did not amount 
to an abandonment of the landA^ Where an occupancy tenant makes a 
transfer of the tenancy to another person, who cultivates the land and pay^ 
rent to the landlord, the latter is not entitled to step in on the ground of re¬ 
linquishment under this section.*® Thus the landlord cannot on the 
strength of the transfer obtain possession of the land as agahist the widow 
if tne latter happens to recover it from the alienee.*'' 

Where an occupancy tenant transferred his liold'ng bv a mortgage of it, 
Lo one of his landlords and subsequently redeemed it, and then endeavoured 
to sell it against the lights of the landlords, it was held that he could not 
be considered to have abandoned the holding. 

It is also to be noted that the words “more than a year” show that one 
year’s non-cultivation and non-payment of rent does not extinguish occu¬ 
pancy rights. 


Principle applicable only between landlord and tenant. 

The principle that it is essenlial to the continued existence of an occu¬ 
pancy right that it should be continuously occupied by the tenant or his 
agent, and that if it is not, the right becomes extinct, applies only between 
landlord and tenant. 


Where a joint tenant sued for possession of his share of the holding 
and was met by the plea that he had lost his right by reason of discontinu¬ 
ance of cultivation, the entire holding being cultivated meanwhile by the 
defendant, it was held that as the occupancy right had been maintained as 
against the landlord, the plea did not bar the claim which was by one joint 
owner against another for ejectment of a joint right. 

One year’s absence does not vitiate the claim of a hereditary cultivator 
to a share in the holding which does not intermediately lapse to the pro¬ 
prietor. The one year rule refers only to the relation between proprietor; 
and tenant and does not apply to a case between a tenant and co-tenant. 
In such a case, dispossession or absence for 12 years is required to bar 

tenant’s claim.** 


Aeain in order to establish the conditions contemplated by this section 
the teLnt’whose abandonment of his tenancy is alleged must have been at 
some time in possession of the tenancy in question. Where a widow who 
hJad succeeded to occupy rights held by her deceased husband abandoned 
the lan^rnd the collaterals did not at once enter upon and manage the ten¬ 
ancy, apparently because they misunderstood thei r lega l position and 


17. 

18. 

19. 

20 . 
21 . 
22 . 


Thakur Singh r. Bihari Lai = 44 F. B 

Ibid. 

Ibid. 

Mit Singh r. MuhamTnad = 36 P. L. 

Karam Din v* Jiwa=lll P. B- 1889. 

Zulfi V. Milki = 9 P. B. 1872 (Bev.) ; 

* 


, 1917=51 P. L. E. 1917 = 39 


E. 1906=175 P. W. R. 1906. 
See also 29 P. R. 1910. 


I. C. 163. 
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thought they must wait till the widow’s absence had lasted a stated number 
o{ years, it was held that the principle of abandonment embodied in this 
section could not operate against them as they never became in actual pos¬ 
session and, therefore, had not the opportunity of cultivating and arrang¬ 
ing for the cultivation of the landA’ 

Principle extended to lease. 

Where an old lease of land contained no specific condition requiring 
the land to be cultivated, and claimed no right to the acquisition of occu¬ 
pancy rights bv the tenant, failure to cultivate the land continuously through 
tile period of lea.-.c was held to lu* a suliicieni ('ause for resumption of 
land In view of the fact that cultivation is an almost inseparable attribute 
of a tenancy and even an occupancy tenant loses all his rights if he fails to 
■ ultivntc for more than a year,** 

Suffi dent cause— !neall^ a cause beyond one’s conliol. 

(a) Minority. 

Minority (I'A nutjor) is a sufficient cause within the meaning of this 
section for failure to cuUivatc"^» but arrangement must be made for pay¬ 
ment ol rent by a ilc jure or tie /ucte guar^.lian."*' If it is hatni rent and tin' 
occupancy tenant being a minor is unable to cultivate the land or arrange 
tor its cultivation and payment of rent, the landlord himself can enter into 
possession and enjoy the produce, but he is bound lo restore his holding to 
his possession when he comes of age. = ' It was held that the handing over 
of the minor’s land to the landlords who had thus secured for themselves the 
full profits of the land was a substantial arrangement for the payment- of 
rent as it fell due.** 


W'licn during the minority of an occupancy tenant h’s holding comes 
without consideration into the hands of his landlords they are exposed to a 
temptation to defraud him of his rights. It must, therefore, be presumed ,in 
the absence of any satisfactory evidence to the contrary, that in such cases 
the landlords stand in a quasifiduciary poshion towards the tenant and are 
bound lo restore his holding to his possession when he comes of age.** 

(b) Submersion of land. 

1 he general rule in the Punjab is iliat an occupancv tenant does 
not lose his right by rca-on of the land of his holding being submerged. A 
custom to the contrary niay be proved but such a custom being plainly in¬ 
equitable very strict proof of its existence slioufd be required betore it is 

acted upon.'® Submersion of land is. therefore, a sufficient cause for its 
non-cultivation. 


Hut where on re-appearance of the land the tenant 
years while the landlord has been taking such protUice as 


stands for some 
there is, it must 


23. Ibiplia, r, Mucl»li:.2 P. Tt. 1914 (fit'v.)=25 I. C. 854. 

24. Mohan Lai r. The rn.\vn--.1930 L. U T. 37 = 1930 P. C. L. 37 (Rev.). 

25. .liwan r. Diwmi Sinj;h = 3 P. R. 1910 = 157 P. L. R. 1910; Uklm r. Thftkar 

Dial-2 IV U. lOri (Lev.)-. 5 P. R. 1B72 :nui 12 !\ R 1879 not foRowod. 

26. 155 P. R. 1B84. 

27. 2 P. R, 1901 (Rov.). 56 P. [., R 1901. 

28. IhiH. 

29. Il.i.l, 

30. Roshan r. P,.hu=8 IV R, 1901 {n('v.)-54 P. L. R. 1901; 4 P. U. 1912 (Rev..) 
P. R. 1911 : 97 P. R. PUT. 
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be held that the tenant h;is ia:lcd to culti\'ate the tenancy without suffi¬ 
cient cause for more than one \ear and has, therefore, abandoned it.'"'*' 

The land was submerged for a considerable period and the river hav- 
‘m'g receded, re-appeared in situ in 1868 and 1869 . When the land re-ap- 
peared, the (..efeiiclants took possession and made arrangements for its 
cultivation. The land which was not carried away became banjar of thv 
village, and the revenue on it was paid by plaintiff. The revenue on the 
land submerged was paid by defendants. The land in dispute was, at the 
time of its submersion, not land bounded by a shifting river bank, but 
land bounded by fixed lines and susceptible of being at anv time ascertain¬ 
ed. It was not claimed immediately on its re-appearance because tenants 
did not know until recently, that they retained any rights in land after b 
was once submerged ; such non-claim was not shown to have induced the 
proprietor to alter his position for the worse, the fact being that both par- 
tkies were under a mistaken impression as to their respective rights. Held, 
that no custom to the contrary being proved the tenant d'd not lose his 
right and he did not voluntarilv abandon his land on its re-appearance. 


Under the circumstances the tenant was not estopped from asserting 
his rights merely bv reason of his having stood by and allowed the !pro- 
prietor to act as if those rights had been abandoned."*^ 

(c) Delay in suing to recover when unlawfully ejected, 

.A tenant with right of occupancy may, by his own will, extinguish his 
right; and abandonment of the land even for one year would be evidence 
from which an intention to give up his right might be inferred. But mere¬ 
ly delav in suing to recover land from which a tenant has been unlawfully 
ejected'does not lead necessarily to 'he inference that he has relinquished 

bis right of occupancy.*’**^ 


(d) Temporary absence. 

Temporary absence from a village on account of famine was also held 
a sufficient cause for non-i:ultivation. 


The tenant mav arrange for the harvest to 
or effect some arrangement for a brief period 
of saving his occupancy from a breaK alibough 
vator in his place. 


be taken bv the proprietor 
which will have the effect 
he mav not locate a culti- 


(e) Non-cultivation by a widow. 

When a widow succeeds to occupancy rights but fads for more than 
one .^ar without sufficient cause to cuffi^h.s -nancy,^ther^dyh,m.,f 

on through some other person and to a g rtrriinanrv under this 

thereof as it falls due, she but it dex olve's at once on 

r^la^^J'^Jhled^th^ru^der S. ^(t) (c) _of 
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Possession given to a landlord. 

Giving- up pKDSsession to the proprietor means abandonment unless 
the contrary is clearly proved.^' If the tenant does not occupy, but 
ihe cultivation is provided for without interruption his rights are not 
affected. If once occupation ceases or the proprietor is let into posses¬ 
sion, the breach operates against the tenant whether ilie tenant’s disconti¬ 
nuance of occupation be for less than a year or more.^^ 

.\nv volunlarv abandonment whxh entails on the landlord the neces- 
sity of mak ng a new arrangement and leads to the introduction of 
other cultivators destroys the rights of occupancy.®® 

If occupancy rights were granted by contract which required the ten¬ 
ant to live in the village the right would be lost by not living there even if 
cultivation is done.*® 

Abandonment must be voluntary. 

Plaintiff was recorded a tenant with right of occupancy at the first 
settlement but at the revised settlement, being recorded as tcnant-at-\vill 
he relinquished possession of his land in 1867 . In i 8 (>q under the opera¬ 
tion of the Punjab Tenancy Act the record of the second settlement came 
under revision and plaintiff was restored to his original status of heredit¬ 
ary cultivator. He accordingly in 1872 brought a suit for possession. It 
was held that the plaintiff had not voluntarily abandoned his occupancy 
rights in 1867 and that the suit might be brought within 12 years from 
the date of his relinquishing possession.** 

The plaintiffs, who were in possession as tenants with occupancy 
rights, left the land in the year 1866 ; in 1865 they were recorded tenants- 
at-will : in 187 ^, they sued for occupancy rights. The Lower Appellate 
Court considering that plaintilTs had left their land, thinking it would be 
useless to contend against the proprietors, who had also in 1866 mortgag¬ 
ed the land to an outsider, held that the plaintifYs had not voluntarih 
abandoned their rights, and gave them a decree. It was held by Bouhwis 
and Lindsay, jj. {Campbell, J. dissenting) that plaintiffs had not volun¬ 
tarily relinquished their land and were entitled to the rights sued for.** 

Effect of non-payment of rent. 

It is to be observed that though non-payment of rent does not neces¬ 
sarily cause a forefeiture of a tenant’s right unless he has abandoned his 
land yet it is a matter to which great weight i« always attached when the 
question as to whether a tenant has really intended 10 abandon his hold- 
ng or not has to be decided.** 


37. 1 P. H. J8V1 (Rov.) 

38. 22 P. R. 1876. 

39. 78 P. R. 1876. 

40. 78 P. R. 1874. 

41. Ilahi Raksh v. Aklmr = 46 P. R. 1873. 

42. 103 P. n. 1876: See aLo 58 P. R. 1867. 

43. I L. R. IX CnI. p. 808: XTI C. L. R., p. 389. 
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Saving of agreements. 

Ss. no and in of the Act clearly lead to show that all agreements 
with respect to abandonment and relinquishment are saved and must be 
held binding. 


EJECTMENT. 

The following summary of the provisions of the Punjab Tenancy Act, 
so far as it deals with the ejectment of tenants, may prove ustful_l 

Grounds of ejectment of occupancy tenant. 

A tenant having a right of occupancy shall be liable to be ejected 
from his tenancy on any of the following grounds, namely :_ 

(a) that he has used the land comprised in the tenancy in a manner 

which renders it unfit for the purpose for wh'ch he held it; 

(b) where rent is payable in kind, that he has without sufficient 
cause failed to cultiv^ate that land in the manner or to the ex¬ 
tent customary in the locality in which the land is situate; 

(c) that a decree for an arrear of rent in lespect of the tenancy has 
been passed against him and remains unsatisfied. [Section 39 .] 

Grounds of ejectment of tenant for a fixed term. 

A tenant not having a right of occupancy, but holding for a fixed 

term under a contract or a decree or order of competent authority shall be 

liable to be ejected from his tenancy at the expiration of that term and on 
any of the following grounds before the expiration thereof, namely :— 

(a) that he has used the land comprised in the tenancy in a manner 

which renders it unfit for the 'purposes for which he held it; 

(h) where rent is payable in kind,; that he has without sufficient 
cause failed to cultivate that land in the manner or to the 
extent customary in nie locality in which the land is situate; 

(c) on any ground which would justify ejectment under the con¬ 
tract, decree or order. [.S'ec//V>i/ 40 .] 


Ejectment of tenant from year to year. 

A tenant who has not a right of occupancy, and does not hold for a 
fixed term under a contract or a decree or order of competent authority, 
may be ejected at the end of any agricultural year (i 6 th June). [Section 41 .] 


Procedure for ejectment of tenants. 

(a) Occupancy tenants and tenants for a fixed term. 

(i) When an occupancy tenant or a tenant holding for a fixed term is 
sought to be ejected on the ground (a) that he has used the land compris¬ 
ed in the tenancy in a manner which renders it unfit for the purposes for 
which he held it. or lb) where rent =s payable m kind that he has without 
sufficient cause failed to cultivate that land in the manner or to the ex¬ 
tent customary in the locality in which the land is situate, the landlord 
shall have to bring a suit and such tenant can only be ejected in execu¬ 
tion of a decree for ejectment. | Section 42 ]. 
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(2) l-'ut {eniiiit lot' a fixed term on ground (c). 

\\ hen a icnaiit lor a lixcd term is to be ejected on any ground which 
would jusiily ejectment under the contract, decree or order, a suit is to be 
brought for that purpose and tenant can only be ejected ‘n execution of a 
decree for ejcetmenl. [Section 42.] 

(3) For occupancy tenant on ground of not satisfying decree for 
arrear of rent standing against him. 

W hen an occupancy tenant is sought to be ejected on the g’round that 
a decree for an arreai’ of rent in respect of the tenancy has been passed 
against }}ini and remains unsatisfied, the lantllord may apply to a Revenue 
Officer for ejectment of th»^ tenant. [Section 43*] 

The Revenue Officer \v II then follow the provisions of section 44 re¬ 
garding his ejectment. 

(4) For tenant leiltioiit right of occupa)icy and ftot holding for n 
fixed term. 


\\ hen a tenaju, who has not a right of occupancy and does not hold 
tor a fixed term under a contract or a decree or order of competent autho¬ 
rity, is sought to be ejected, the landlord may apply to a Revenue Officer 
for the service on the tenant of a notice of ejectment. {Section 45 (i)]. 

On leteiving this appfication the Revenue Officer shall, if it is in 
order an<l not open to objection on the face of it, cause a notice of eject¬ 
ment to he s( rved on the tenant. [Section 45 (t)J. 

(/j) A notice ol ejectment can only be served by a Revenue Officer 
in the five months between i6th June anti 15th November. 

\Scctif)}ts 41 and 45 (2).] 

ih) A suit in Revenue Court by a tenant to contest his liability to 
1 h‘ eje( led must be filed within two months from the date of tfic 
service of the notice. (Xec/fo?/ 45 (5)]. I'hc very latest date in 
an\ agricultural year on which such a suit can be filed is there¬ 
fore T^th lanuary. 

It a tenant fails to institute such a suit, the landlord can apply 
for an eject tmun order |Xccfu>n 45 (5)]. 

(d) II (ompensat on is found to be due, llu' Re\'cnuc (Officer is 
bound to stay ejectment until it is paid, (section 71). 

fc) Save in acc'ordance with the pro\ Isions of S. 47, an order of 
ojcctmcni issued in consequence of a notice served under S. 45 
(i| can only he exerult'd between 1 st Mav and 15th June. [Xec/ion 

47 J ■ 

[Standing Order No. 2, para. 6.) 

Agreements. 

An ayi'diicnt nuuli' between a laniDord ;anl a tinaiu alter ist, Nov- 
cm jcr, 1887, cannot entitle a laiullord to eject a tenant otherwise than in 
accordance with the provisions of th*s Act. [S. no (i) (c)]. Any agree¬ 
ment made before that dale is valid. (S. ,11). Hut an entry in atn' record- 
o-rights providing tliat a landlord may eject a tenant otherwise thtin in 


(c) 
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accordance with the provisions of this Act is void to th?t extent [S. log 

(c)]. No entry in any record-of-rig:hts has the statutory ('orce of an agree- 
ment [S. 112]. 

See Commentary under Chapter VIII 


Rject^nent. 

Liability to Ejectment 


Grounds of 
ejectii;ent 01 oc¬ 
cupancy tenant. 

namely,— 


S. 39 . (7) A tenant having a right of 

occupancy shall be liable to be ejected from his 
tenancy on any of the following grounds, 


[a] that he has used the land comprised in the tenancy 
in a manner which renders it unfit for the purposes 
for which he held it ; 


ib) where rent is payable in kind, that he has without 
sufficient cause failed to cultivate that land in the 
manner or to the extent customary in the locality 
in which the land is situate; 


(c) that a decree for an arrear of rent in respect of the 
tenancy has passed against him and remains iin- 

satisfied. 


(2) For the purposes of this section a muqarraridar shall 
be deemed to be a tenant having a right of occupancy. 


Clause (a)—scope—meaning of “purposes. 


This section enumerates the grounds on which an occupancy tenant 
may be ejected. Any one of these grounds is sufficient for ejectment. 

Referring to Section 4 (i) of this Act, it is clear that the purposes 
contemplated in this clause are the agricultural purposes or purposes sub¬ 
servient to agriculture; otherwise it will fall outside the scope ot the 

Tenancy Act and these provisions will not a-pply. 


‘Renders it unfit for the purposes for which he held it’-erecting build- 
ings on arable land—injury to landlord. 

This clause lays down that a tenant having a right of occupancy shall 
be liable to be ejected from his tenancy on the ground that he has used the 
land comprised in the tenancy in a manner which renders it unfit for the 

purposes for which he held it. 

If land » given to a h, 5 “','’°,“ acf ioToSiKM w“th thi 

Pnr"li.e fS°whic“hTs le“t •' Stailariy, cuttinr down a valuable grove la 

be ejected if the land is held ^ tL. ptodng of irS tree?; 

pears that where land is given out t or cunivai u , h _ 


44. See I. L. R. VII All. p. 691. 

45. See I. L. R. IX All. p. 244. 


nil*: in’NjAi^ ■|'I‘:\'a\c\' act 
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for instance, mango-grove, without the consent of the landlord can also 
be a ground lor ejectment,'''' But if certain trees are cut by the tenant for 
agricultural purposes (roonng houses, agricultural implements etc.), it 
set'rns the tenant cannot be ejected simply on this score. 

By erei ling a walled enclosure and a cattle shed at one corner of the 
land comprised in Ids tenancy, a tenant can be said to alter the nature of 
his hold ng- Irom anible to building land. But buildings of the kind refer¬ 
red to are directly connected with the purposes of agriculture and cannot, 
therefore, be said to constitute an appropriation of the land which renders 
jt unfit for the purposes for which it was presumably made over to an 
agricultural tenant. I his is simple if rent is paid in cash. But if the ten¬ 
ant is Mibjet't to pay rent in kind, it mav be contended that the appropria¬ 
tion of ( ven a small portion of the land for building of the description 
mentioned would cause an injury to the landlord by necessarily diminish¬ 
ing the extent of the area under cultivation.*' But this contention may 
prove to be quite futile if the tenant can show that the erection of such 
a building for agricultural purposes has rendered increase in the produce 
of the other portion. For instance, if a tenant uses some j>ortion of the 
tenancy In budding a well, it does not seem equitable to hold that he must 
be ejected bet ause the landlord can partake of the share of the produce of 
that small portion of land, when the water from the M-ell irrigates the 
otiuM' atcii. I'.arli casi', nl course, will lie (Ua'iiled tui its own nu*rlts. 

I he same remarks will apply (o a place used as bclno (sugar-press) 
or for kofha for that purpose. 

Where the occupancy tenants have been in possession of the haras 
for a long time and have been using them for the storage of bhusa and for 
agnciillural purposes, in a suit by proprAuors to eject the tenants, heJiU 
that the occupation of the haras bv the tenants should not be disturbed so 
long as they remain lieredAnry tenants in the village and use the haras 
lor purposes connected with the tenanev of their lands.**® 

W hen i)y t u^tom an hereditary lenani occupies a portion of the 
slianntiil land with the ct)nsent or acquiescence of the proprietors for stor- 
mg manure for agrieultural purposes, he cannot be disturbed so long as 
he remains a tenant in the village, and uses the site for the purposes for 
which i( wa, given, but if be diverts the site to other purposes, as for in¬ 
stance, to build upon. lu‘ forfeit, his right of user and is liable to oicct- 
menl at the suit ol the proprietors.'*® 

In Ihe iMnMmial Commissioner, in a suit between the parties. 

ei erc.l ,1 the <Ulen(l;mi leiumi, kept llie land waste the plaintifi' 

the l.mdlmd, slK)nl<| have the option of transferrins' the land to other culti- 
\.itorv riic plaintiH sued to eject the defendant as the latter refused to 
lesort to well irnsalion. Ihe land was entered at settlement as chahi land 


was at 

ihithi rates; and it was 

prieior 

s 'ou!d ireeis c t>ne-foui'll 

■ 17 . 

1 \\ ;n n 1 hi /•, (iliuliiiii - 122 

46. 

1. h. B. X Miul. p. 351. 

CO 

Siifuji Bnni r. PanU;M-r^l52 

49. 

Sor 65 P. B. 1885: 34 P B 

4 V. n. 

1877. 
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lower Appellate Court having- received ll.e linding' „J ilio Commission an 
pointed to enquire uhethcr the defendani could will, a reasonablenrX 
use veil water for the land m dispute decreed that for the future the de¬ 
fendant must cultivate the whole of the land with well water. The dcfeil 
dam appealed to the Chief Court on the ground that he could not incur 
the outlay necessary for irrig-ation without loss and upon a further enquire 
directed by the court it was reported that the land was so small in area 

that It could not profitably be irrig-ated. It was held that the defendant 
could not be ejected. ® 

It :s a part of the usual sequence of events that land in the neigh¬ 
bourhood of big: cities shouM g-radually be converted from arable to budd 
ing land. The question is whether occupancy tenant should be ejected oc 
the ground that he has used the whole or part of his tenancy meant for 
agricultural purposes near a town or city for building purposes. Techni¬ 
cally the case will fall under this clause and the occupancy tenant is liable 
to be ejected from it. Rut section 48 of the Act providint:'for relief against 
forfeiture should be read with this section. If the injury caused is cap¬ 
able of being remedier] or if compen^ntion would be sufhcAmt satisfacthm to 
the landlord ihe court may order the tenant to remedy the injury within a 
period to be fixed or order h’m to pay compensation. Jn such cases it 
has been laid down that ‘so f.'ir the law al'ows we should facMitate this 
process in the interest of landlords and tenants, and indeed of the general 

('r/“r).rniinity. \^’'e should oOVr no obstruction to a natural oconomlf' ten¬ 
dency.** 

Sec cfninncnfitry lonicr section -|8. 

Clause (b)- -scope. 

Clause (b) covers all cases where rent is not payable exclusi\el\- in 
money, that is to say, to all cases where the amount of the rent payable to 
the landlord is affected bv the manner or extent in which the land* is cul- 
bvated. W’h.ore, therefore, rent is payable partly in znhti and partly in 
hind, the case falls within this clause, as tlie rent is so fixed that the ten¬ 
ant can by varying the manner or extent of the cultivation increase or re¬ 
duce the rent payable to the landlord.^ 


Where the plaintiffs alleged that defendants, who were occupancy 
Icnants und'U- them and were pa\ing tent di kind had failed without suffi¬ 
cient cause to cultivate part of the land compr'sed in the tenancy and the 
plaintiffs sued for damages assessed according to the amount of the pro¬ 
duce rent which they would have received from the defendants if they lia-i 
cultivated the land in question, and not for ejectment, hehJ, that the suit 
'VJis not covered by Sections 39 (i) ib) and 77 (3) of the Punjab Tenancy 
•^ct and was therefore maintainable in a Civil Court.* 


Tenant wilfully cultivating inferior crops. 

With reference to clause (h) it should also be noted that T the reni is 
payable In kind and the tenant wilfully cultivates inferior crops, the land- 
owner will be entitled to a decree on an average crop. {Ciist s Revetiu? 

SO. Jndar v. Sotllii Indar SiMgli-54 P. R. I87u. 

(1) Karam Baksh r. Ghulam Mohammad = 3 P. R. 1904 (Rev.) 

2. Ch. Jogindar Singh r. Msl. Aso = l955 b. L. 

3. Ram Singh r. Roda=42 I. C. 279 -99 P. L. E- 1917. 
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Mamial, page 44: Rattigan's Digest of Cuslomaty Law, nth Edition, 
page 474). 

Clause (b)—official instructions. 


Wheiv the landlord asserts that the tenant's right has been forfei¬ 
ted by failure to cultivate, the matter must be dealt with in a reasonable 
way.' The words used in the Act are "that he (the tenant) has without 
sufficient cause failed to cultivate the land, in the manner or to the extent 
customary in the locality in which the land is situate. An occupancy 
tenant who from loss of cattle or for other good reason is unable to till his 
holding in a year of great drought must not be matle to endure the ackli- 
lional misfort'une of losing it altogether. Even where the tenant is not 
entirely free from fault it is always expedient to declare his occupancy 
rights forfeited. The 48th Section of the Act gives to the court a large 
discretion, instead of passing a decree depriving the tenant of his land, to 
order him to remcdv, or to pay compensation for, any Injury caused to the 
landlord by the act or omission which is the foundation of the latter’s 
claim." ilM)hi Aiituiiiislnttion Miumtil, para. H02V 

Clause (c)—scope—when should the decree for ejectment be granted on 
this ground. 

The corresponding provision in Section 19 ot the old lenancy Act, 
1868, laid down that no decree for ejectment of an occupancy tenant on 
this ground shall be passixl unless at the daic of tfie decree^ a decree 
against such tenant for an arrear of rent in respect of such land has re¬ 
mained unsatisfied for fifteen days or upwaro;?. Thcie is no limit of 15 
days prescribed under the present clause. It is only when a decreed arreai 
of rent has remained unsatisfied at the date of decree for ejectment being 
given, that sucli decree for ejectment can issue.* 

.Again, the phrase “decree for arrears of rent," includes the amoun‘ 
of decree as well as the costs.® 

And, when a tenant has appealed from a decree for rent a decree for 
ejectment cannot be passctl against him until the appeal is determined.® 

In the absence of anything to raise the suspicion that the tenant with¬ 
held rcnl conUmiaciouslv the court .-hould delay tlie passing ol the decree 
so as to afl'ord him an opportunity of paying the decree for arrears.^ 

In a suit umler section 19 of the old Punjab Tenancy Act of 1868 to 
eject hereditary tenants on account of their failure to pay up a decree for 
arrears of rent within the period of 15 davs, it appeared that they had paid 
the sum into court two days before any decision was arrived at in the case. 
Held, that the tenants could not be ejectetl under Section 19 of that Act.* 

Section K) of the renancy Act {of iS(>S) should not be read to direct 
that in every case wlierc an arrear of rent has occurred for more than 15 
days after the decree the Court must pronounce a decree for ejectment. 
The section only declares that the court shall not give such a decree unless 




6 . 

7 . 

8 . 


Kuldu r. A[utsa(kli=:29 P. R. 1877. 

Mn' aiuii'Mdn N'' id Sin<*‘l V. R. I 8 HI. 

Sndlm r. Klin/nn 78 P. R. 1883 : 800 also 60 P 

R-ora Ram r. Peva Sinj;h = 60 P. R. 1874 . 

(lliiilani )’• Alulnla Klian - 13 1‘. U. 1880 (Rov.). 
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tlie above-mentioned delay has taken place. It is not necessary implication 
that where such delay has occurred the Court must decree ejectment In 
respect of it. On the contrary the court, unless there has been some con¬ 
duct on the part of the tenant rendering' it undesirable to give further 
time, is not precluded from so doing.'-’ 

The minority of one of the tenants is not a sufhcient ground for grant¬ 
ing immunity to the minor in a suit for ejectment under sections 39 (i) (c) 
and 44 of the Tenancy Act. W’liere the minor Is not properly representcLl 
in the ejectment proceedings, it may be true that this omission does not 
grant him immunity from ejectment but it is unsatisfactory feature in 
the case.’® 

See also conraunilary under section 44 of ihc Act. 

Note—It should be carefully noticed that ground (c) on which an 
occupancy tenant may be ejected is that a decree for an, arrear of rent in 
respect of the tenancy has been passed against him and remains unsatis¬ 
fied. The decree for rent must therefore be got duly executed before suit 
for ejectment can be brought under this section on this ground. 


Decree for arrears of rent against joint tenants—application of the 
principle—separate possession. 

In Mohammad v. Xihul the defendants were 

three brothers, hereditary cultivators of a joint holding, 
their cultivation being separate. The proprietors sued them 
jointly and obtained a decree for arrears of rent. They then sued to eject 
the three joint occupancy tenants. 1 he Commissioner dismissed the suit 
as regards two-thirds held by two of the tenants on the ground that the 
rent had been paid and gave a decree for ejectment of the third from his 
share. Before the Chief Court the proprietors urged that the holding was 
joint and that decree should be against all the three joint tenants for the 
joint holding, but the Chief Court observed that the three joint 
tenants cultivated their shares separately and a decree for the arrears ol 
rent had been passed on a compromise by which they agreed to pay the 
arrears in proportion to their shares in the cultivation. It was therefore 
apparently found that one-third from which the tenam was evicted was 
identifiable and separable from the rest of the joint holding by a private 
partidon agreed to by all the shareholders. It was consequently held that 
the two brothers who paid the arrears were not liable to be ejected but the 
third brother alone was liable to be ejected. 

The liability of joint tenants is prima facie joint and a joint tenant 

. u • . j • 1 an undivided share. Unless it is proposed 

cannot be elected simplv from an unai\iucu --1 r .1 . A. u 

to evict all the tenants, it '’seplr^teT \t tI^propo'Ld^to"ej‘ect°”a 

It IS proposed to evict is de facto separaieu. ^ ^ 1 ^ 1 

joint tenant from the portion ot the tenanc> dc ^ maTr'nhWf that 

by h=m it is necessary to implead the co-sharers as they may object that 

no private partition has b^en made 

liberty to proceed on an a ‘^rnat ve p desired to eject the ten- 

tenancy was joint and the land from whicn _j_ 

9. Moula Baksh v. Gulal.^' = ^ joti^ParJhad etc. = 1932 L. L. T. 10. 

10. Habib and others f. B- godhi Sundar Singh = 73 P. E. 1881 

11. 87 P. R. 1881; See also Hainam bmgn 

12. Khudu Sher Khan etc. =1934 L. L. 


lili-: ^^:^’ANc^ Ac i 




*5^ 

iiiits, wliile corresponding roughly to their shares did not do so accurate¬ 
ly, anrl was cultivated not in consequence of any partition of occupanev 
riglns but of a private arrang-ement. It appeared that separate suits foV 
rent were brought ag^ainsi these joint tenants and decrees passed which 
retnained unsatisfied. 

Decree for ejectment must specify the precise land from which the 
tenant is to be ejected. 

It has been Iiekl in Msl. Ala Di liegani v. I'iioka^^ that to make a 
decree tor ejectment the decree must specify the precise land from which 
the tenant is to he ejected. 

Occupancy tenant claiming to be full owner—no forfeiture merely on 
this ground. 

In a rc\enue suit in the landlords for enhancing rent against defen- 
dants-occupancy tenants the latter claimed to be lull owners. The plain- 
lills were rcicrre 1 to a t \il suit and claimed the ejectment of the defen¬ 
dants on the ground that liavtng denied their occupanev status they were 
mcie trespassers It was held—‘ I he Transfer of Properly Act docs not 
appl\ to th s Province and there is no statutory law enjoining forfeiture in 
case of this kind. The occupanev tenant of the Punjab is more than a 
mere permanent tenant; he is an individual who in many cases would hav? 
bctai the landlord and h(' cnjo\s permanent tenancy subject to certain con¬ 
ditions at a concession r.*tc. The !‘aiglisli law of forfeiture is no doubt 
applied in this province n the case of ord'nary tenancies (and even in the 
ca-e of perinaneiit ti-nanv on rack rent, and when denial of landlord’s 
rights admits of no other retnedy), hut the case of an occupancy tenant 
must he decided in accordance with equity and good conscience and mere 

denial ot lanfllord s title ( aniioi result in the forfeiture of the tenant’s occu¬ 
pancy right.’^ 

4 

In the case of an occ.ipancy tenart the repudiation bv him of his land¬ 
lord’s title docs not involve forfeiture of his tenant’s right and reduce him 
to the position of a trespasser liable to ejectment. A forfeiture of the 

occupaiK) lights cannot take place on any grounds other than those speci¬ 
fied in .section 'in.'* 

V • 

It appears that the tenant proceeded against for a default under 
(lausc (a) of sei'tion of this Art is liahli' to ejeetment from the whole of 
his holding if he uses only a part of the laiul comprised in the 
tenanev in a manner which renders it unfit for the purposes for which he 
held It. I'his Is in .on^nnance with the primiples recognisctl under the 
1 r<m''lci ol I*r('i|'cri\ Act. I lu* wor 1 used in sub-section (i) is Tenanev* 
and acc'ording to sub-sect ton IS) of section 4 of the .\ct, ‘Tenancy” means 

a parcel ol land hehl by a tenant of a landlord under one lease or one set 
of coiulitu'iis. Ibis confirm‘d the above v*ew. 

^t'pIkSn oTsSl,: 4i‘" 

Si'r coiaau'aUiry under seciicu 48. 


1 ^ 6 I' K 1891 (Ih-v.). 

U. 32 r. R. 1918-45 I. C. 105. 

15. lli.shni n.'tss r. Thakitr Sincdi otc ' 
•’1 r. b It, 319 


A. I. U. 1933 bAli. 488^142 I. P. 232 


A tenant not having a right of occupancy out 
holding for a fixed term under a contract" or a 
decree or orJer of competent authority, shall 
^ **‘'^‘ '* liable to be ejected from his tenancy at the 

expiration of that term, and, on any of the 
following grounds, before the expiration thereof, namel3a— 

ia) that he has used the land comprised in the tenanc}’ 
in a manner which renders it unfit for the purposes 
for which he held it ; 

/ 

[b) where rent is payable in kind, that he has without 
sufficient cause failed to cultivate that land in the 
manner or to the extent customary in the localit}^ in 
which the land is situate ; 


S. 40. 

(jfrounds ol' 
ejectment ot 


(b) on au3^ ground which would justify ejectment under 
the contract, decree or order. 

As to clauses (a) and (/>). :.ee conu'ioitai'y under S. 39 . 

Clause (c). 

This clause ls ver\ wide and includes all cases which are covered b}’ 
contract, decree or order. W'here the plaintitFs sued, alleging that (i) the 
defendants had mortgaged Ins land to mem, with the conauion that he 
,was to retain possession and pay them a certain ntalikana or rent annually, 
and ( 2 ) that in case of failure by the defendant to pay rent, the plaintlftV 
were to be placed in possession, for possession on un alleged breach by 
the defendant, it was held that this was a good ground for ejectment, the 
defendant holding for the terms of the mortgage, subject to the condition 
of punctual payment of rent.^® 

As lo relief against forfeiture, see commentary under section 48 . 

S. 41. A tenant who has not a right of occnpancy, and does 
Ejectment „i hold for a fixed term under a contract or a 

tenant irom .-ear decree or order of competent authority, may be 

ejected at the end of any agricultural year. 

Scope of the section. 

It has already been noticed under S. 36 that a tenant who has not 
a right of occupancy and does not hold lor a fixed term under a contract 
or a decree or order of competent authority, may reliiy|u th his tenanct 
hy giving verbally or in writing to his landlord, or to his landlord s agent 
on or before the utth day of January in any year, notice ol his intention to 
relinquish the tenancy at the end of the agricultural year then current If 
the tenant does not give notice in the manner prescribed m that section, 
he is liable to oav the rent of his tenancy for any part ot the ensuing agn- 


For s.onie instances under 


16. Ourditta r. Panju Shah and othe.s-19 P. R. l^^^' „„ P R 1R7q 

the old Tenancy .Act of 1868, See 104 P. R. 1884: 77 P. R. 1877: 20 P. R. 1879. 
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cultural year during^ which the tenancy is not let by the landlord to some 
other person or is not cultivated by the lant.lord himself. 

I liere is a distinction between a tenancy-at-will from year to year and 
a tenancy for a fixed term of one year. I he ordinary tenant-at-w 11 is not 
a tenant holding" for the fixed peiiod of a year. In case of a tenancy claim¬ 
ed to be for one year the presumption is that it is a tcnancy-at-will and 
strong ev'idence is needed to rebut that presumption. Unless there is a 
definite contract or decree that the tenant holds for a fixed period of a 
year, he is a tenant-at-will falling under the description of sect on 41 and 
is bound by section Punjab Tenancy Act, under which a tenant is 
liable to pay the rent of his tenancy for any part of the agricultural year 
during which the tenancy is not let by the landlord to some other person 
or is not cultivated by the landlord himself.*^ 

The right to eject such a tenant is an inherent right of the tenure and 
cannot be excluded by any special remedy, for instance, which the mort¬ 
gage provided.*^ 

The (lelendants Nos. i aiul 8 mortgage 1 their land with the plaintiff 
'yho sought to eject them on their making default in payment of rent and 
also defendants Nos. g to 17 who claimed to hold possession under a mort- 
gag'C alleged to have been exei uied in their favour subsequently to ti.it 
mortgage in favour of the plaintill. Ii was held that the relation of land- 
’ord and tenant subsisted between defendants Nos. g to 17 and the plain- 
tUT, foi' the defendants Nos. i to 8 would only transfer to defendants Nos. 
g to 17 what rights they had in relation to the plaintiffs. 

A mortgagee of occupancy rights after the death of the mortgagt>r 
without heirs to occupancy rigiits becoming extinct is only a tenant-at-will, 
however long his possession may be. Mere length of time does not create 
an occupancy right. It is not open to the mortgagee to set up a title ad¬ 
verse to that of the landlord.^® 


Lease for a year. 

A lease reserving a yearly rent ('ontaining no other provision is a ten- 
ancy-at-will.-’ If there is a lease for a year and by consent of both parties 
th(‘ tenant continues in possession afterwards, the law implies a tacit re¬ 
novation of the ('ontract. They are supposed to have renewed the old 
agreement whxh was to hold for a vear.‘- 


A tenant holding under a lease will be a tonant-at-will oven if he holds 
over. The consent of the parties may be express or implied, the law will 
by continuous possession presume a tacit renovation of the contract. The 
landlord ('an proceed against the tenant either bv means of a notice of 
ejectmeiU or (an bring a suit for ejectment without previous notice. 


2S 


Tenant-at-will claiming to be full owner- forfeiture. 

Plainlifls landlords sued for ejectment of the defendants on the alle¬ 
gation that they weri' tenants-at-will denying the plainlilT’s title as owners. 
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The defendants pleaded that they were the owners and, In the alternative, 
that even if thev were tenants they were not liable to ejectment so long^ as 
they served the iaki<i. It was held that inasmuch as the defendants had 
denied their landlord’s title, they had forfeited their tenancy and wero 
liable to ejectment, that the alternative plea of the defendants did not 
affect the question of forfeiture of tenancy, and that inasmuch as the plain¬ 
tiffs allegation that the defendants were denying their title as owners had 
not been traversed in the statement of defence, it was not necessary for 
the plaintiffs to give evidence in support of their allegation as laid down 

in Rule 5 of Order 8 of C.P.C.^^ 

A finding on the question whether there was a forfeiture of the ten¬ 
ancy by reason of the defendant’s denial of the landlord s title isi a finding 
of a fact and cannot be interfered with in second appeal. 


Denial of landlord's title by a tenant. 

In the case of agricultural tenancies the right of. forfeiture for dis¬ 
claimer depends upon the provisions of the Act governing the tenancy. The 
question of determination of the lease by the lessee must be determined by 
the provisions of the Punjab Tenancy Act and not by section 111 (g) ol 
the Transfer of Property Act which is not applicable to the Punjab and 
which is also not applicable to agricultural leases, vide section 117 of that 
Act.“ It was observed in 32 P.R. iQiS- I he English law of forfe.ture is 
no doubt applied in tills province in the case of ordinarv tenancies, and 
even in the case of permanent tenancies on rack rent and when denial of 

landlord’s rights admits of no other remedy. 

•It is sometimes a nice question whether what kas taken place does or 
does not amount to a disclaimer of the tenancy. It :s d.lhcult 1 "O';.‘'"Pos¬ 
sible, to reconcile all the cases on this point. But the result of them 
seems to be that if a tenant from year to year use any expressions which, 

, . ’ ui ^ ctfiipri wlfh reference to the circumstances under 

being reasonably construed witn reiereucc ^ 

which they were uttered or written, amount to a denial of the existence of 
any tenancy as between him and the claimant, such expressions amount to 

a disclaimer and render a notice to quit unnecessary On "’o 

if the expressions used cannot under the circumstances be reasonably con 

Y^ou^ . such a .ma. ^ wib 
TwHtin d^sclllm^^surient, it mu^t amount to a 

the relation — tnSenf with that relation, 

Sion of the estate upon a grounu the 

which by '‘"^^^ary implicaUon^^i^,^a repudia party ' of his character of 

rantl'Ther’ brsett^g up a title in another or by claiming title in him- 

self.’^^ 

The repudiation must be clear and unequivocal and made to the know- 
ledge of the landlord. _ __ 

24. 64 I. C. 263= 8 P. W. B. 1920 = 25 K L. R. 1920; 

A. I. E. 1933 Lah. 221 = 13 Lah. 796 = 34 P. L. R 87=141 I. C 825, 

25. Karam Chand v. Amar Nath ' 

Pfi rt Tah 432=1932 Lah 586; also b P R 1912 (Rev.). 

37 '. Woodfall’s Law of Landlord and Tenant. 20th Edition, page 451. 
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Restri<‘l ion 
ejectment. 


It also seems that a cliscla mer by one co-tenant will not justify a suit to 
evict the other co-tenants unless his act was the act of all.^® 

Procedure OJi ejectment. 

S. 42 . A tenant shall not be ejected otherwise than in 

on execution of decree for ejectment, except in the 
following cases, namely,^—• 

(a) when a decree for an arrear of rent in respect of his 

tenancy has been passed against him and remains 
unsatisfied ; 

(b) when the tanant has not a right of occupancy and 
does not hold for a fixed term under a contract or a 
decree or order of competent authority. 

When a tenant has appealed from a decree for rent, a decree for 
ejectment against him cannot be passed under this section until the ap¬ 
peal is determined.^® 

‘Decree lor arrear ol rent’ was held under section \q of the old Act to 
include the amount decreed for costs in the suit as well as the amount 
found to be actually due for rent.'*® 

Sec (ilS(, coninjcntary umlcr scclitfiis 39 and 40 of the Act. 

S. 43. In any such case as is mentioned in clause (a) or 

Application to clause (h) of the last foregoing section, the 
Revenue ofhrer landlord may apply to a Revenue Officer for 
tor ejoi tnient. ejectiueiit of the tenant in the case 

mentioned in the former clause or for the service on the tenant 
of a notice of ejectment in the case mentioned in the latter 
clause. 

Alternative process for ejectment. 

A landlord who wishes to eject a tenant can either proceed bv notice 
\inder this section^ or lie can institute a suit for ejectment, without 
previous notice, under section 77 ( 3 ) (c).** 

Right of some of several persons constituting the landlord to apply for 
ejectment. 

W here a tenant holds a tcuiancy under more persons than one, any 
one, or some of them cannot have a notice of ejectment issued. So where 
two out ol the lhr('c jo nt owners of an estate served the notice of eject¬ 
ment on the tenant it was held by the Chief Court that the notice was in- 
sufTicicnt, as two out of ilirce joint owners do not constitute the landlord.’* 


28, MiilKi’s 'h.u.stVr i.f IV. only A.’t. 1933 Edition, pnges 592 to 696. 

29. 78 P. P. 1873: 60 P. R. 1874. 

30. 87 P. R. 1881. 

31, 5 P 1 : 1896 (h'rv.). 

, 00 -,^^;, 1886; Ghnsita i- . Kami Shah =16 P. 

1887; Hargulal v. Kluisal = 20 P. L. R. 1907 
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For purposes of ejectment, joint landlords must either act together 
and unanimously or if they cannot agree must obtain partition anu then 
proceed with reference to iheir separate shares. But where some ot the 
co-sharers act bona jtde in the interest ot the co-bharcrs who are absen¬ 
tees as well as in their own interest, then the suit should not be dismiss¬ 
ed on this technical ground. Before making an exception to the general 
rule the court must be satisfied that the co-sharers who do not sue are 
for some reasonable cause not m a position to cio so, and that ^he ten¬ 
ants will not be prejudiced on the merits of the case by the decision of the 
suit in the absence of some ot the landlords. Where seven out of nine co- 
siharers sued while the other two were absent in Burma, and all the co¬ 
sharers were related to each other in the male line, it was held that all the 
above conditions were present, and the suit should not be dismissed on 
ihis technical ground, that all tlie landlords d.cl not join in the notice. 

Thus the view that a suit for ejectment against the tenants by some 
of the landlords is not competent “cannot be blindly followed so as to 
occasion a miscarriage of justice” and each case must be deeded on >ts owr, 

merits 


Application for notice of ejectment of yearly tenants. 

The application must be made in time for service to be effected on or 
before the 15 th of November [Section 45 ( 2 )]. Subject to that quali^fica- 

lion, the application can be loc ged at any time after the 

acricultural year The above date is a very suitable one as >t fa»s before 

the cT“r crop has been completely cleared off the ground and belore he 

winter rains. The tenant therefore get.s before ploughing fo^ 

harvests of the next agricultural year begins [Land Adnumstration. 

Manual, para, 6 o]. 

S. 44. (/) On receiving the application in any such case as 

is mentioned in danse (a) of section 42 the 

Ejectment for Rg^gnue Officer shall, after such inquiry with 
failure lo satisiy eYistence of the arrear as he 

of rent deems necessary, cause a notice to be served 

a- of the decree and the amount 

on the tenant, stating nof nav that 

due thereunder, and informing him that if he does not pay tliat 

tonnt to the kevenne Officer within fifteen days from receipt 
of the notice he will be ejected from the land. 

the eject^en. cl .he tenant 
Snless good cause is shown to the contrary. 

Official instructions for working this section. Revenue 

‘ of both parties before him and to take such 

Officer to order the ^tten hy^^e landlord of a valuable pro- 

action as may tively nonfuial'^amount of the unsatisfied arrear 

perty for the often not Ven oa'd and from .poverty or other 

of rent. When the folding by the occupancy tenant is not advis- 

reason the retention of nis nomm g y ___ 

-- p B 1903 (Rev.) =72 P. L. R. 1903. 

55. Chuhar Singh r. Jhanda Singh-1 r. k. 
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able it is probable that the landlord would readily accept a suggestion that 
Ins tenant’s rights including the tenant’s claims to compensation under 
Ss. 68 and 71 of the Act would be most equitably extinguished by a money 
payment to the tenant. An arrangement of this sort, of course, depends 
on the consent of the landlord, but where it has been tried it is believed that 
as a rule he at once admits the fairness of the suggestion and allows the 
defaulting tenant half or more of the value of the tenant right. 

Collectors should impress upon the Revenue Officers of their dis¬ 
tricts that unless the Punjab Tenancy Act is worked considerably it tends 
to help the strong against the weak and that when landlords seek to eject 
occupancy tenants because of an unsatisfied arrear of rent a class of cases 
in wiiich the law is sometimes mechanT'allv eniorced—sub-section (2) of sec¬ 
tion 44 should be sympathetically applied. In all such cases the Revenue 
Officer concerned should before ejecting the defaulting occupancy tenant 
cause him to appear personally. On his appearance the tenant should be 
dearly warned of his danger, and if the difference between the arrear of 
rent due and the value ol the tenant right is great the Revenue Officer 
should endeavour to effect some composii’on between the parties.” 


Standing Order No. 2, para. 3. 

“Ther* is one case In which a summary process can be used against 
an occupancy tenant, but not apparently against a tenant for a fixed term 
exceeding one year. ,\n .Xssistani Collector of the ist 
grade can order the ejectment of an occupancy tenant 
when a decree for arrear of rent has been passed and remains unsatisfied. 
But he must first give tlic tenant an opportunity of satisfying the land¬ 
lord’s claim by warning him that ejectment will be ordered unless within 
fifteen days he pays the amount due into the Assistant Collector’s offi'''^. 
I'hese provisions, if worked mechanically, may cause hardship wbere there 
is much difference between the amount of the arrear and the value of the 
tenant right. It must be borne in mind that the tenant is often a very 
ignorant person. A considerate Rc\enue Officer will in such a case, sum¬ 
mon him to receive the written notice in h's presence, and explain to him 
the result which will follow on failure to pay within the appointed time. 
There is no legal objection to granting a short extension of time, for pa)* 
ment of the issue of tlu‘ ejectment or<ler mav be deferred if ’’good cause” is 
shown for so dohig. 'I'hc .Assistant Collector should also ascertain whether 
the tenant lias anv claim to compensation for improvements or for disturb- 
nnee. If he has, it must Sc gone into before any further action is taken. 
Where an ejectment order is passed, it can, as a rule, as in the case of a 
tenant-at-will, only be executed between the ist Alav and i^th lune. But, 
v.hcre this limitation would be unfair to the landlord, as it might be, for 
example, where the tenant had delayed matters hy a baseless claim for 
rompensation, execution can be allowed at anv time, {(.and Administration 
\f(iniial, para. 65). 

Good cause 

It is a "‘good cause” under secthm 44 (2) to refuse an order for eject* 
nent of an occupancy tenant if he pays the amount of the arrears decreed 
(gainst him before Oie order of ejectment Is passed.''* 


54. 5 P. U 1900 (Bov.) r-16 P. L. U. 1900 Siipp. 
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The minority of one of the tenants is not a sufficient ground for grant¬ 
ing immunity to the mnior in a suit for ejectment under sections 39 (i) {c\ 
and 44 of the I'enancy Act.^^ 


Compensation in case of ejectment. 

It is to be noticed that in the case of ejectment under this section, section 
71 of the Tenancy Act applies and not section 70, so that it is for the ten¬ 
ants to apply for compensation. 

A decree or order for the ejectment of a tenant under section 44, 
Punjab Tenancy Act, cannot be executed at any other time than between 
the first day of May and the 15th day of June unless the officer making the 
order otherwise directs. The brushing aside of this obl'gation m respect of 
time for ejectment created by section 47 of the Act is decidedly a material 
illegality justifying interference in revision.’^ 

The provisions of section 71, Punjab Tenancy Act, enable an occu¬ 
pancy tenant, after he received notice, for ejectment under section 44 
to apply if he seek*; compensation. If this opportunity is not availed of and 
if the omission to deal with the question of compensa¬ 
tion is not made a grievance either in the grounds 
of appeal or in the prounds for revision, It cannot be held that the Revenue 
Officer acted with material irregularity. A Revenue Officer cannot com¬ 
pel an occupancy tenant to exercise his right of applying for compensa¬ 
tion. If this right is not exercised, the provisions of second clause of 
lection 44 naturally cannot come into operation.'*® 


Application for issue of notice of ejectment. 

For contents of application for issue of notice of ejectment, see Ten¬ 
ancy Rule 15 given under section 106 infra. 

Form of notice for ejectment, (prescribed under section 46 of the Act). 


caste (ind 


NOTICE issued by A. B. Assistant Collector of the District 

NOTICE OF EJECTMENT issued pursuant to the provisions ol 
sub-section (r) of section 44 of the Punjab Tenancy Act, 1887. 

Landlord on whose application this C. D. (wifli father's name 

. . . residence) 

notice IS issueu ' 

Tenancy on whom this notice is to be served. 

[E. F. {with father’s name, caste and residence.i] 

Tenancy to which this notice relates [Give for each field included 
in the Tenancy Us number and Us area; also the total area of the tenancy 
and the estate and tehsil in which iifiiafe] 


WHEREAS on the 
of-at 


dav 


Rs. 


on account of an 


of 

a decree for Rs. 
arrear of rent due 


19 in the Court 

and costs 
in respect of tenancy 


35. 

36. 

37. 

38. 


1932 L. L. T. 10. 

Tooti alias Banta r. Gurbaksh Singh ^1936 L. L. T. 13. 
Ibid. 
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above described was passed in favour of C.D., landlord, plaintiff against 

tenant, defendant and whereas a sum of Ks_ is 

still due under this decree as set out in the account annexed, 

I'.iis NO'IICE OF EJEC'l HhN'I' issued against E.F., the said 
tenant, and he is hereby informed that, if he docs not pay to this office the 

sa d amount of Rs-which is still due under the decree, within fifteen 

days from the receipt of this notice he will be ejected from the said tenancy 
Dated at the Revenue office of {Seal and signature of Revenue Officer) 
This day of 193 . 

Account of sums due under the decree. 

Amount of decree...••• Rs. 

Costs decreed against defendant ■... 

Costs of execution to date. 


Total Rs. . 

Paid by defendant.... 

Balance now due .. 

Service of notice. 

An order of ejectment had been passed against an exceptionally poor 
and Ignorant tenant. The only proof of service of notice under S. 44 was 
that by registered post. I he tenant applied for restitution of procced'ngs. 
It was held that uiuler the circumstances the tase should be restored.^** 

See also conmientary under section 39. 

S. 46 . 


Kjectment 
tenant iroin yeai' 
to year by notirc. 


(/) On receiving the application of the landlord in 

,,i any snch case as is mentioned in danse (b) of 

section 42, the Revenue Officer shall, if the 

application is in order and not open to objection 

on the face of it, cause a notice of ejectment to be served on the 
tenant. 

(2) A notice under sub-section (7) shall not be served 
after the fifteenth day of November in any agricultural year. 

(3) The notice shall specify the name of the landlord on 
whose application it is issued, and describe the land to which it 
relates, and shall inform the tenant that he must vacate the 
l and before the first day of Ma}' next following, or that, if he 
intends to contest his liability to ejectment, he mnst institute a 
suit for that purpose in a Revenue Court within two months 
from the date of the service of the notice. 

{4) The notice shall also inform the tenant that if he does 

cHim^for'^ ^as any 

claim for compensation on ejectment he should, within two 

months from the date of the service of the notice nerfer his 

da.m to the Revenu e Officer having anthorit; Sn/Te 

39. Ham Din r. Sultan Khan = 1927 L. U T. 3r - 
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following sub-section to order his ejectment in the 

circumstances described in that sub-section. 

( 5 ) If within two months from the date of the service of 
the notice the tenant does not institute a suit to contest his 
liability to be ejected, a Revenue Officer, on the application of 
the landlord, shall, subject to the provisions of this Act with 
respect to the payment of compensation, order the ejectment of 

the tenant ; 

Provided that the Revenue Officer shall not make the 
order until he is satisfied that the notice was duly served on 

the tenant. 

(6) If within those two mouths the tenant institutes a 
suit to contest his liability to be ejected and fails in the suit, 
the Court by which the suit is determined shall by its decree 
direct the ejectment of the tenant. 

Notice of ejectment of yearly tenants. 

.4 landlord who wishes to eject a tenant-at-will can apply to a naib- 
tahsildar or iahsilday for the issue of a notice [Section 43]. The applica¬ 
tion must be made in time for service to be effected on or before the 15th 
of November. [Section 45 (2)]. Subject to that qualification, the appli- 
caltion can be lodged at any time after the beginning of the agricultutal 
year. The above date is a very suitable one as it falls before the chari crop 
has been completely cleared off the ground and before the winter rains. 
The tenant therefore gets notice before ploughing of the harvests of the 
next agricultural year begins (Tcmd Adfuitvstyafion pura, 60). 

Contents of notice. 

The notice requires the tenant to give up the land before the ist of 
May, and informs him that, if for any reason he di.sputes his liability to 
ejectment, he must bring a revenue suit for that purpose within two 
months from the date of service. It also warns him that m the event of his 
having any claim to receive compensation for improvements or disturbance 
before ejectment, he must, within two months, present an applicat.on 
to an Assistant Collector of the ist grade. [Section 45 (3) and (4)]. The 
circumstances under which such a claim rises will be discussed later. It is 
enough to say here that if it is established, ejectment must be stayed 
until it is satisfied [Section 71]. {Laud Administration Manual, para. 62). 

Ejectment order. 

The tenant may obey the notice and relinquish the land before the ist 
of May. If without instituting a suit to contest liability to ejectment or 
lodging an application for payment of compensation, he simply remains m 
possession, the tahsildar; on being satisfied that the notice has been serv¬ 
ed, passes an ejectment order. [Seeffon.r 45 (5) and 76 (1) and (2) (b) ] If 
compensation is claimed, the order must be issued by an . 4 ss stant Col¬ 
lector of the ist grade. [Section 76 (i) (d) and (2) (a)]. .An ejectment order 
is enforced in the same way as a decree of a Civil Court for the possession 
of land. It can only be executed between the ist of May and the 15th ot 
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June,) I Section 47]. Failing execution at the proper time, the tenant is 
entitled to keep the land tor the next agricultural year. Application for 
compensation on account of improvements or disturbance should be dealt 
with promptly. It is unfair that a landlord should be kept out of his rights 
In- ihd dilatorines\> of a revenue officer. (Laadj Manual, 

para. 62). 


Protection of standing crops. 

If, when the order is executed, it is found that the tenant has crops stand¬ 
ing on any part of the land, he must not be ejected from that part till they 
ripen and he has had a reasonable time for harvesting them. On the land¬ 
lord’s application, the revenue officer who ordered the ejectment may fix 
a fair rent <o be paid by the tenant for his extended use of the land, or he 
may value the crop and allow the landlord to take p>ossession on paying the 
amount into his office. Where the tenant has prepared land for sowing, 
but has not sown it, he may ask the revenue officer to determine what 
amount is due to him from the landlord on that account. His right to re¬ 
ceive anything is contingent on his having acted conformally with local 
usage in the method of tillage adopted. {Land Administration Manual, 
para. 63.) 


Form of .\^ofice {prescribed under section 46 of the Act.) 

NOTICE issued by A.B., .Assistant Collector, of the District 


NOTICE OF EJECTMENT issued pursuant to the provisions of sub¬ 
section (i), section 45 of the Ihmjab denancy Act, 1887. 

Person on whose application tins nonce C. D. (with faihcFs name, 
is issued. caste and residence) 

Person on whom the notice is to be served. E. F. (with father’s name, 

caste and residence) 

d'enancy to which the notice relates. | GiVt* for each field included in 
the tenancy its number and area; also the total area of the tenancy and the 
estate and tahsil in udiich situate]. 


WHEREAS C. D. has made an applcication to this office stating that 
ne is the landlord of tlie tenancy above tlescribed, anil praying that E. F. 
the tenant thereof, be ejected ; and 


WHERE.AS it appears irom the annual record that E. F. holds as a 
tenant of C. D., and is liable to ejectment by notice in accordance with the 
provisions of clause 6 of section 42 and of sections 43 and 45 of the 
d'enancy .Act. 


This NOTICE OF EJECT.MEN I’ is issued against 
tenant, and he is hereby informed that— 


E.F.. the said 


(i) He must vacate the land before the first day of May next follow¬ 
ing, or if he intends to contest his liability to be ejected, he must institute 
a suit dor that puriK)se in a Revenue Court williin two months Irom the 
date of the service of this notice; and further that_ 


(2) If he does not intend to contest his liability to be ejected, but 
has a claim for compensation on ejectment he should within two months 
from the date of the service of this notice prefer his claim to an Assistant 
Collecltor of the ist grade. 
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if)i 


Dated at the Revenue office ol I ,,gnalure of Reverse Officer). 

Tills V nf la's I ' 


day of 193 


» ^ r 

Sub-section (1)—‘ if the application is in order and not open to objec 
tion on the face of if- when should the notice be issued. 

It is incumbent for the land ord to show at the time of applying" for notice 
of ejectment that the relation of landlord and tenant exists/'^ When he ap- 
plies for ejectment of a tenant he has to file with his application copies of 
revenue records to show that lie is the landlord and the other party his 
tenant. He need not produce any other proof in support of his allegation 
beyond filing an extract from the revenue papers showing the existence of 
the tenancy. If the revenue records support this application, he will have 
notice issued to the alleged tenant, whatever his real title to, occupy, the 

land may be/** , > . 

It will appear from this that if a certain person :s entered as ghair 

maurusi in column of cultivation of Jamabandi vyhile the entry m the 
column of rent is ‘hiht lagfin ba-c^aja fassawar milkiyat khitd or like 

notice will be issued. Real status will be settled subsequently by the Reve¬ 
nue Court. .... 

It is material irregularity or defect of jurisdiction to issue a notice 

of ejectment against a person who is not a tenant and the Financial Com¬ 
missioner can cancel it even on a revision from the suit to contest l.abilit> 

for ejectment.*^ 

Valid notic 3 —scope of sub-section (3). 

Sub-section (^1 above lays down that the notice shall specify the name 
of the landlord on whose application it is issued, describe the land to which 
it relates shall inform the tenant that he must vacate the land before the 
first day of May next following, or that if he intends to contest his ’'ability 

fo ejecTment, he must institute a suit for that purpose and 

. within two months from the date of the service of the ^nd 

-.e. .o <1.- 

UneTrs that the notice will not be invalid merely by the slightest 

mistake m his landlord is not bad in law merely because 

it includes some would make the notice bad in law, specially 

' Sn iheZfZLLas not mlsle, ^X.^^o wo’rk^''^ " 

• 4 - ■fr«rm the Criterion on wnicn lo worK. 

are important anq lorm tne r • 4. 4. q a- 

40. Masta «. Ramzan All=91^P-®- 

S; Kmbh Singh". '''' 

43. See 11 C. W. N. p. 106; I. L- R- ^ Cal. p. 36. 
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to certain land. One of the fields (No. 743) which was included in this 
notice had been held in previous judicial proceedings to be a part of the land 
from which ihe applicants (tenants) were not liable to ejectment. Ihis im¬ 
portant fact was overlooked in dealing with the notice of ejectment. The 
tenants sued to contest their liability to ejectment and obtained exparie 
decree in their favour but this exparte decree was set 
aside. When the case came up, the tenants absented them¬ 
selves from the Court and on this occasion their suit was dismissed in de- 
lault. Held, that one materia irregularity in the proceedings was the care¬ 
less inclusion in the notice of ejectment and the subsequent delivery in pos¬ 
session of field No, 743 and proceedings in respect thereof should be set 
aside. 

It has been ruled by the Financial Commissioner that no suit to con¬ 
test a notice of ejectment under Ss. 42—45 of the 1 cnancy Act, can 
be held to be time-barred bv reason of an om'ssion of the name of a land- 
lord whose name did not appear on the notice served on him.^® In that case 
there were two landlords but in the copy of the notice loft with the tenant 
the name of only one lantllord, willi the addition ol the word ^'ivaghaira* 
was mentioned, and the tenant brought the suit against that landlord only. 
The Collector and the Commissioner held that the suit was time-barred un¬ 
der S. 22 of the Indian Eim'tation .Act. It was remarked by the Financial 
Commissioner—-‘Tt is obviously inequitable that if a notice is issued bear¬ 
ing the name of onlv one of several landlords the suit to contest the notice 
should be time-barred because it contains only that name. It is not even al¬ 
ways necessary for all the landlords to join the act'on (see Chuhar Singh v. 
jhamla SinghY^ and if that laiitude is allowed to the landlord it is monstrous 
not to allow it to the tenant.” 


Suit fo rontest the notice of ejectment—meaning of ‘tenant in sub 
sectiois (5) and (6). 

Suit to contest the notice of ejectment—meaning of ‘tenant’—grounds for 
contesting notice. 


The word “tenant” in sub-sectlons (5) and (6) ot the section means 
any such poison to whom a notice of cjectmnt is issued, and in accordance 
with the terms of the notic'o any sueh person must be allowed to come into 
the Revenue Court and contest it, whether he admits that he :s a tenant Or 
claims some other status, the same meaning being as.cigncd to the word 
‘tenant’ both in tills section and section 77 (3) (f).*‘ 

There Is also nothing in this section to restrict the grounds upt^n which 
a person in possession served with notice of ejectment may contest his lia¬ 
bility to ejectment in the suil.‘'‘ 


Section 45 (5) is mandatorx provided that the Revenue Officer is satisified 
that the notice was duly M-rve 1 and it is prohablv correct that no appeal 
would lie except on the question of service. Hut as held in Rias Hussain 
Shah V. Ahnuid Yar Kluni (1032 I..E.T. 03) the Financial Commiss'oncr may 
pursue a material irregularity to its source, and if no suit to coidtest ij 


*14. ITira r. Nibal S V R. 1914 (Rev .)-=198 P. T. B, 1915=25 I. Q. 831, 

45. 1932 L. L. T. 89, pap© 91. 

46. 1 W R. 10^3 (Rev.)-.72 V. L. R. 1903. 

47. 3 P. R. 1895. 

48 . lhi:l. 
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brought an ejectment order in respect of a tenancy to which the law patent-, 
ly does not apply should not be allowed to stand. 

An ejectment order in respect of a tenancy to which the law of ejectment 
cohfained iti the Punjab Tenancy Act does ot apply w 11 not be allowed to 
stand even though no suit to contest laib.lity to ejectment bas been filed.®® 

It was observed by the Financial Commissioner—“The next ground oh 
which my interference is sought is that as land wa«; not held under either 
of the conditions described under section 42 of the Tenancy Act, the notice 
of ejectment was hi the terms of section f^f the Tonanev fjoen to 

bbji^c'tibh on the face of it, and that the order of the Revenue Officer caus¬ 
ing' the notice to be served was entirely irregular and without jurisdiction. 
As I have found that a suit was instituted within time, it is not necessary 
for me to determine whether m a not'ce that has been served in such cir- 
cumstamices the irregularity is cured b}' failure of a tenant to institute a 
suit to contest its liability within two months. It may be argued that the 
question whether the tenancy falls within the provisions of sect on 72 is 
ohe of the points to be determined in the suit to contest the notice, that 
the suit to contest the notice is the remedy against an illegal and irregular 
notice, and that if that suT has not been instituted within the prescribed 
period the tenant must be ejected wheber the not’ce i'l irrec^ular or not. It 
appears, however, to me that the case is one in which the principal Court of 
revisional jurisdiction mlp'ht properlv exercise t*; discretion, and I ani not 
prepared to divest this Court of power in exceptional circumstances of pur¬ 
suing a material Irregularity to Its source. In this particular case even had 
rio suit been brought at all, I cons*der that an ejectment order in respect cf 
a tenancy to which the law patently docs not apply should not have been 
allowed to stand.*’ 

See also commentary under section 77 (3) (/). 

For ejectmert under this section relation of landlord and tenant mus 

be found to exist—onus of proof. 

It is to be noted that this section applies only to cases where the rela¬ 
tion of landlord and tenant is admitted or proved to exist between the "par¬ 
ties. When the point comes to be contested and such relation is not proved 

to exist the notice becomes invalid.^ 

In a suit to contest a notice of ejectment it is for the defendant to prove 
that he is landlord, for unless he is, he is not competent to have a notice 
of ejectment issued. If the defendant gives prinia facie proof that he is 
landlord, as for example by entries in the revenue records, then it is for 
the plaintiff to prove that the defendant is not his landlord.^ 

When it is proved that the person on whom the notice was served is 
not a tenant, the notice becomes invalid.^ It was remarked 
“The last question is whether a notice of ejectment under 
section 45 of the Tenanev Act can be issued against a person who is not a 
tenant? It has been ruled m Mdsta v. Ramzan Ali (91 P.R. 1881) that 
the relation of landlord and tenant must exist at the t'me the notice is issu¬ 
ed. In Mokha v. Nur Din [3 P.R. 1895 (Rev.)] it is observed that a notice 

49. razal Din v. Dalip Singh=35 P. L. R. 367. 

5d; fiishamhar Lai, etc, v. Earn Chander, etc., = 1932 L. L. T. 89. 

1. 91 r. E. 1881; 3 P. R- 1895. pages 15 and 16. 

2. 3 P. R 1895, page 18. 

3 . Ranbir Singh v. Leima Biflgb =1932 L. E. T. 141 . 
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is valid onlv when issued by a iandlord on his tenant. It is true that for. 
the purpose of decIcIiiVg^ the validity of notice that person is the tenant 
whom the landlord styles a tenant and causes to be 

served with a notice, but this does not mean that the notice 

is valid when it is proved that he is not a tenant. .As observed in ('huna Mai 
V. ]haiida Singh (82 P, R. 1894), section 14 of the Tenancy Act, instead of 
leaving a landlord to appiy to the Civil Couits to get damages for a conti¬ 
nuing trespass on agricultural land, treats the matter for this purpose as 
thouirh the relation of landlord and tenant existed between him and the 
trespasser. But it dees not go a step further and treat the matter as though 
the relation of landlord and tenant existed lor tlie purpose of eviction. 1 
therefore hold that the notice of ejectment was issued against a person who 
was not a tenant and was issued w’thout jurisdiction.’’ 

A co-sharer who remains in possession after the land has been allotted to 
another co-sharcr in partition docs not become a tenant under the latter 
though he is shown as such in. the coiiimn of cultivation because there is 
no other way of showing such person in possession. A person found to be 
in adverse possession of land which was made over to another in partition 
proceeding's to which the former was not a parlv would not be liable to 
ejectment as a tenant.* 

If the relation of landlord and tenant is not proved the notice must be 
cancelled.'’ 


.A tenancy is normally heritable. When a person is recorded as a 
tenant in the revenue records the possession of his son on his death does not 
change to that of a trespasser. Mere repudiation by the tenant does not 
determine a tenancy for mere non-payment of rent.'^ 

Right of some of several persons constituting the landlord to apply for 
ejectment. 

See commentary under section 4^ 

Service of notice—how to be effected. 

Sec commentary under section 90. 

Question of payment of compensation before ejectment. 

Sub-scrtion (4) of this section lavs down that the notice shall also in¬ 
form the tenant that if he docs not intend to contest his liability to be 
vjected and he has any claim tor ror.i|X‘nsation on ejectment he should, 
with n two months from the rlate of the ser\ ice ol the notice, prefer his 
claim to the proper Revenue Odieer. Ami section -o of the Act provides that 
in every suit by a tenant to contest his liabilitv to ejectment or bv a land¬ 
lord to eject a tenant or to enhance his rent,* the ('ourt shall direct the 
toiant to file a statenicht of f/;.r ^hinn, if luv, In \'om^ettsniion for improve¬ 
ments or for disturbance and of the grounds thereof." This must^ there¬ 
fore, be one of the :ssucs struck anti dccitletl, and should not be left over 

for future settlement. 11;c tenant cannot be ejected until the compensa¬ 
tion so determined is paidA . • . 

See commentary under Chapter 17 . 




4 . Malian Singh, etc., v. Nnrnin Singh, etc. =1 P p 1914 
199 V. L. R. 1-915 = 25 I. C. 867 ' 

See 91 P. R. 1881 . 

13 Lnh. 452 . 

Clqlah V Bhagwan Singh =43 P - R. 1890 fRer.A • 


(Rev .)=:1914 L. L. T. 


5. 

6 . 

7. 
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But in a suit to establish occupancy rights under S. 77 (3) {d) inde¬ 
pendently of section 43 of the Act where no notice of ejectment has_ b-en 
previously served, the question of compensation shou-d not be determined. 
Where, in a suit to establish occupancy rights, the tenant asks for com¬ 
pensation for improvements, in the alternative, if he tails to establ.sb 
occupancy rights, it uas lie!:!, that on his failure to establish hts case, the 
question 'of compensation could not be taken up at that stage m revision, 
for no question of h's ejectment from any part of the land involved was be¬ 
fore the Court. Such question can be taken up only when the landlord 
wishes to eject him or get his rent enhanced.’ 

Court-fee on claim for compensation—whether to be charged. 

It is also to be noted that there is no provision of law requiring a 
court-fee to be paid in respect of compensation claimed by a tenant in 

In a su't to contest a notice of ejectment the relief claimed may be in 
the alternative(a) mere ejectment(b) compensation, but the suit is valued 
on the rental of the land without any regard for compensation claimed, the 
claim for compensation being regarded as ancillary. 

If the tenant’s suit is dismissed and ejtctment is decreed on Pajment 
of some compensation; the tenant can appeal against ejectment and n d 
alternative for more compensation on paying Court-fee still on the rent, but 
if a landlord appeals against the amount of compensation ^ 

Court-fee payable is nd -Mnrcm on the amount of compensation to be 

awarded. 

Limitation. 

A suit to contest a notice of ejectment can only be brought within two 
months form the service of notice.*' 

Decree—specification of land. 

In making a decree for eieerment, the^decree must specify the precise 
lands from which a tenant is to be ejected. 

Joint tenants-ejectment of one of joint tenants when permissible- 

procedure. . . ^ 

The liability of joint tenants is pn»ia facie joint, and a joint tenant 

S e”«Ill ire“e„antf U n,„.. b. sbo,v„ of ,l.e ..non, obom 

it is proposed to evict is de facto separated, -a. 

If If !<= nroDOSed to eject a joint tenant from the portion of the tenancy 
actuMly separately possessed by him it is necessary to implead the^ co- 
sharers^ as ^they may object that no private partition has been made. 


See commentary under section 39. 


A 


. : 

f2. Single 11. f 

15. Mst. Ala Di Begam v. T,loka = 6 

- 13 ar Khnnau vr-SiiBr-^Chanjind others_ 

J4. Ibid. 
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l’o^^el■ to ninke S. 46 The Financial Commissioner mav 

make rules prescribing— ^ 

(a) the form and language of applications and notices 
under the two last foregoing sections ; and 

(b) the manner in which those applications and notices 

are to be signed and attested. 

Ihe lollowintf rules have been framed by the Financial Commissioner 
under tins section and section io6(</) v^ommissioner 

(ii) Fverv application for the issue of a notice of relinquishment or of 

; "Sr,;: ” i", ""»' 

.1 tti anc> , shall be accompanied by a true copy of the entries in the last 

dela. e, yuma/mnd, relating: to the k/mta khalmmi in which the fie ds to 
winch the application relates arc included. 

in tJn’ ~Py would be irreleyant owing to changes 

in tenancy sub-sequent to the date of preparation of the /nnml.andi. tfue 

copies o t le entries -n the last khasrii pirdawnri relating to the particular 

fields to which the application relates shall be substituted therefor. _ 

sit nature by the paUrntri or any other otficial acting under section -6 of 

■Act/xvirof ,887 ‘‘ 

Forms of notices. 

Stamlinp- O^rdcr^No "2 Financial Commissioner’s 

General provisions respecting ejectment. 

S. 47. A decree or order for the ejectment of a tenant 

jm.,. Ur .jcoi- shall not be executed at any other time than 
day of Tnne fhoth d"'"" '’‘''y,”' ““y 

decree or. where the order is made under section 44, The Xcer 
making the order, otherwise directs. 

l)ut ilio Court mav if it thinkc nr t? till the ist May following, 

).'■ the circumstances of each 

whercTheTemmThad^'il^^ed landlord is 

{Land Admintstratton Mmiual, para, 65) compensation. 

undefItccTiS (^rorseSro^ ^ of ejectment passed 

Stand, that order must be cxccu(ed*on?v bit section 

the 15th day of ,h>ne (bothTnclul-J" •' -'I**)’, ^nd 

15. Rule 15 of Iho Tciia^^Ruics, ,Vppendk; 
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forfeitore. 


S. 48. (/) If in a suit for the ejectment of a tenant on 

Relief against either of the grounds mentioned in clauses (a) 

and (6) of section 39 or of section 40 it appears 
to the Court that the injury caused by the act or omission on 
which the suit is based is capable of being remedied, or that an 
award of compensation will be sufficient satisfaction to the 
1 andlord therefor, the Court may, instead of making a decree 
for the ejectment of the tenant, order him to remedy the injury 
within a period to be fixed in the order, or order him to pay 
into Court, within such a period, such compensation as the 
Court thinks fit. 

(2) The Court may from time to time, for special reasons, 
extend a period fixed by it under sub-section (7). 

{3) If within the period, or extended period, as the case 
may be, fixed by the Court under this section, the injury is 
Remedied or the compensation is paid, a decree for the 
ejectment of the tenant shall not be made. 

Application and scope—relief other than ejectment. 

Clauses (a) and (b) of sections 39 and 40 of the Act, provide as follows : 

A tenant having a r'ght of occupancy, or a lenaiii not having a righi 
of occupancy but holding for a fixed term under a contract or a decree ot 
order of competent authority, shall be liable to be ejected from his tenancv 
on any of the following grounds, namely :— 

(1) that he has used the land comprised in the tenancy in a manner 
which renders it unfit for the purposes for which he held it; 

(2) where rent is payable in kind, that he has without sufficien: 
cause failed to cultivate that land in the manner or to the extent custoinar\ 
in the locality in which the land is situate. 

Section 48 provides that if in a suit for the ejectment of a tenant on 
either of the grounds mentioned in these clauses it appears to the Court 
that the injury caused by the act or omission on which the suit is based is 
capable of being remedied, or that an award of compensation will be suffi¬ 
cient satisfaction to the landlord therefor, the Court may, instead of mak¬ 
ing a decree for the ejectment of the tenant, order him to remedy the 
injury within a period to be fixed in the order, or order him to pay into 
Court, within such period, such compensation as the Court thinks fit. 

Thus, ;f a case falls ander either of these clauses it is not necessary 
lo eject the tenant if there is some other way in which the right of the 
landlord can be recognised and satisfied. 1 he landlord has a right to 
expect either that the land of the tenancy shall continue to be used for its 
original purpose, or that if it is diverted from that purpose he shall have 
fair share in the advantage so gained. Award of compensation would in 
certain cases be sufficient satisfaction to the landlord. 

Alteration from arable to building land near cities and towns—appl 1 
cation of the principle. 

One instance where action may be taken under this section is where 
the property by reason of its situation in the neighbourhood of large cities 
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aclvariLing in prosperity has been converted from its orig-inal purposes and 
where there is no immediate injury to the landlord. On account of extCii* 
sion of buildings on a large scae in town and cities many such cases do 
occur. 1 he principles have been fully laid clown in tvarani haash v. 
Ghulam Mohammad^^^ re'evant extracts from which are given below :— 

“This is a small case but involves some questions of principle. The 
defendants are occupane v tenants under section 6 of the -Act, of 43 
ig maH/is of land, situated on the Circular Roao which surrounds the city 
of Lahore.. Ihe holding is situated at a point not far from the European 
Cemetery. The tenants pay a cash rent of Rs. 66-3-6, including land re¬ 
venue and cesses, of which about half is nudikaua. On 12 marlas of this 
land they built a shop to be used as stone-mason’s shop and they have let 
it at a rental of Rs. 20 per annum. 'J'hc plaintiffs are the landlords, and 
they sue to eject the tenants under section 39 of the .Act, on the ground 
that the tenants have used the land comprised in the tenancy in a manner 
which renders it unfit lor the purpose for which they held it. 

“The holding is an agricultural holding, and there is no doubt that 
the building of a shop on a part of such a building renders that part unHt 
for the original purpose of the same. The case would, of course, differ if 
the building had been in any way subservient to agriculture. Had the 
building, for instance, been a walled enclosure or cattle shed, suitable l<» 
the holding as an agricultural holding, the case, would have been govern¬ 
ed by the ruling of the Chief Court in 122 P. R. 1888 where a suit for the 
removal of such buildings was dismissed. 


“'I'he Assistant Collector rightly holding that the 12 nutrias were no 
longer used for the orig-nal purpose of the tenancy, ordered that the de¬ 
fendants should be ejected from this patch, unless they demolish the shop 
before May, 1902 and make the land lit for cultivation. 


“Now, that was, 1 think a very unwise order, and one injurious to the 
interest of both landlord and tenant and opposed to economic principle. 
It is part of the usual sequence of events that land in the neighbourhof-d 
of big cities advancing in prosper ly should gradually be converted from 
arable to building land and, so far as the law allows, we should facilitate 
this process in the inUiests t)l llie landlords and tenants and in-decd of the 
general community. .An order for the destruction of properly which has 
come into existence in ('onse<|ui'nce of the tendenev above ilescribec' is 
altogether mischievous. 


“The Collector, when the case came before him on appeal, perceived 
this, for he modified the order of the first Court and varying the condi¬ 
tional decree for ejectment, if the shop were not destroyed, dirccte-.l sinijVy 
the ejectment of the tenants from the 12 marlas. The clTect of tins oidei 
yvas to transfer the shop and its rental to the landlords without compensa¬ 
tion to the tenants. 


“This order was also an unwise one. There could be no stronger dis¬ 
couragement to the investment by tenants of their capital in raising build¬ 
ings presumably required in the neighbourhood of towns than the prosiX'Ct 
of the immediate confiscation of such buildings in their landlord’s interests. 

“When, as here the land of a tenancy has been diverted from its ori¬ 
ginal purpose the tenant is indeed liable to be ejected under section 39 (a). 


16 . 3 P. P. 1904 (R4iv.)=79 P, L. R. 1903 . 
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but it is bj' no means necessary to eject liini if the rights ot the landlords 
‘can be recognised in some other way. Section 48 of the -Act. is entirely 
suitable to the present case. I here is no iinmedialc injury to the land 
lords as the cash rent is not dimin'shed. There may be some conceivable 
.prospective injury if we assume that when the present rental comes to be 
enhanced something would be lost by 12 nunlus being no longer available 
for agriculture. But the landlord has a right to expect either that the land 
of the tenancy shall continue to be u.sed for its or;g nal purpose or that if 
it is diverted from that purpose he shall have his fair rhare 111 the advantage 

SO gained. 

It thus appears to me that the case is eminently one in n’hich an 
award of compensation will be a sufficient satisfaction o le am ri 
in which the compensation should take ihe (onn of a share ,n tne rent of 

the building 'ivhich has been crecied. 

“The part-es have agreed before me that the landlords sludl be paid 
RS.-7 per annum or appmximately one-third of the rental, such paymen 
CO be due so long as the shop exists on the .2 n,arias and whether it is 01 

IS not let by the tenants. 

“The compensation is due on account ot the di\cision of the 
from its original purpose and that diversion continues so long as the . hop 

exists. 

“Under this ruling the advantage which the laiullord should enjoy 

from the ownership «f^an eligible building site is ackimw 

the particular case, as the parties have .agreec, it is no i t < kesessed 
to lay down any principle upon which compensation shou d be 

but 1 may observe that what was proposed belore me app 

be quite consistent with the main princip.e of tns rum^, "if V,oth land- 
should offer no obstruction to a natural economic endency. t both land 

lords and tenants share the advantages of an inheritable heii 

interests may be trusted to guide lhena in making it when it 
■I.may add that if the landlord gets a fair interest , -L. i,ouse 

I)y the market value of his rights, or if the tenant and 

or shop gets a fair interest on ^ reTwming^o the landlord 

allowance for the cost of ^j’eVin eUhei of the.se ca=es, 

m recognition of his ownership ot the s te, uilu 

the parties would appear to me to be fairh tre^Uec. 

“I set aside the orders of the Courts below nnd d^ct tenants 

be not ejected, but that they shall pay an additional sum of Rs^^J^ per 
annum to the landlords so long as the shop exis s ourooses of the 

which, it stands coutinue to-be unfit for the agricultural purposes ol tne 

‘tenancy. “ 

-n'his. rulmg was. followed in Dogar Mai v. 

India in CouuciP^ An which it has been held that "'wre ‘"’.d 

ing purposes in the neighbourhood of ^ ^ which: should be 

remedy, but compensation oavable to the tenant-™ long a. 

assessed at the rate ol one-third of that p , 

the building existed. __— 

17 . 4 P. K ,._1904 (I{e'«.Wfi 2 -P. 
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Appiication of the principle to cases of non-payment of rent. 

Decree for arrears of rent and ejectment of tenants holding under con¬ 
tract was passed by tlie Collector on the basis of a forfeiture of the tenancy 
for non-payment of rent on due datc» although the defendant tendered in 
full the arrears of rent in his Court. It was held by the Financial Com- 
miss'oner that as regards tenants holding under contract section 48 of the 
Tenancy Act g-avc rel ef against forfeiture for certain defaults, not includ¬ 
ing default in payment of rent, but it did not bar or exc-ude relief against 
foiteilure for i-on-r.a\trr pt ol lant. il ender the general law p-o\ermng 
lease contracts such relief was claimable by lessees; that such of the se(> 
tioni of the 'I ransler of Property Act as laid down principles of law which 
were in consonance with the orinciolc of cciuitv. uood conscience and 
justice ‘hould he forowed, and that, therefore, follow'ng section 114 of 
that A('l, the landlord was entitled to receive interest at b per cent, per 
annum of the sum tendci ed in Court from the date on which it fell due as 
rent until the date on which it was paid into Court. It was also furthei 
held that inasmuch as the Collector had failed to exercise a junsdeitiou 
vested in h in by law, that is, jurisdiction to grant relief against forfeiture 

for non-payment of rent, his order was open to revision, being a material 
irregularity.’* 

Hut it has boon hcM in a rerent rulino” that station is conditional 

and he lire the fahire of the Court to apply the rcnicdv is not a failure of 

jurisd e on and that a Cou-t whirh applies its mind to the question of ro- 

icf iin'cr this section does not commit a material irretjularitv if it cieeidcs 
the question in one particular wav. ' 

Where .a landlord tlitrin.. the pendenev of ejectment proecedin.^s 

and the Court would qrant a relief atjainst forfc-ture.=» 

""" Tr.na.T „r 

'lie lease as suhsistinr. ‘ to treat 

* 

I’tovuled th.ii the lessor is aware that the forfeiture has been incurred; 

.uit oir'heVnnlnirj^^ """ ” 

a waiver, ^ foileituie, such acceptance is not 


they had devoted to the cultivation of me/"d’ ’ti ^''t'P“tc w-hi’ci 

mature hut .are remuneiatixc theie-Pter ^ time t! 

'made themselves trouhle-omo bv ckfaultimv lessees ha. 

lit,™, 


18. A/iz-u<l Pin 


10 . 

20 


i»in r. (,inu TlhniT\x;,n P p into 

"r-ron-nTiT.' k; 1002 fniwc.i/“ " 

ham Das. oti., r. Sli.ihl.a-^ Khan.-i.t- . • ■[- t- ^ R" ' ' ' 

Bishan Samp, etc. v 'Mitlfnn R- i ^ 

^ ^ ^MuJtan Sinyli. cto. = ia31 L. L. T. 28. 
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under the circumstances the lessees were eiullled to a reliet against for¬ 
feiture under section 114 of the Transfer of Property Act, read with section 
48 of the Punjab 'lenancy Act A* 

Application of tas provisions of the Transfer of Property Act. 

Such of the sections of the I'ransfer of Prciperty Act as lay down 
principles of !aw which are in consonance with the principle of equity, good 
conscience and justice should be loliowed. One ot tne sections or iiiai 
Act the principles laid down in which should be followed is 114 

Section 114 of the Transfer of Property Act runs as follows : — 

Relief against forfeitiiye for non-payment of rent. 

114. Where a lease of immoveable property has determined by forfeiture 
for non-payment of rent, and the lessor sues to eject the lessee, if, at the 
hearing of the suit, the lessee pays or tenders to the -^ssor the rent iin 
arrear, together with interest thereon and his full costs of the suit, or gives 
such security as the Court thinks sufficient for making such payment w th 
in fifteen days, the Court may, in ieu of making a decree lor ejectment, 
pass an order relieving the lessee against the forfeiture ; and thereupon the 
lessec shall hold the property leased as if the forfeiture had not occurred. 


Principles, 

In England equity from very early times regarded a forfeiture clause 
lor non-payment of rent as security lor the rent, and granicu rcnet Wiarn- 
e\er compensation could be given; and even ibc Courts ot common aw 
restrained actions for ejectment for non-payment of rent on t e essee 
bringing the rent into Court. Kckef was upon the mciple t lat, as 

the right of entry was intended merely as security lor the rent, t e esso* 
thereby recovered full compensation and was put in the same situation as if 
rent had been paid to him when it was orig.nally due. 


The lessee is put on terms to make full compensation to the lessor, 
i.e., he must pay all rent in arrear with interest and full costs of the lessor s 
suit, or It he uoes not pay lie must give security lor p^w.wiu uu.m. i.iLLen 
days. The Madras High Court has held that ne must 7 '.' 

even though they are time-barred (44 Mad. 629, 62 1 . . 59 ji* 

arrears means rent in arrear up to tne date wnen relief roni 01 ei ure 


allowed. 

The assignee has the same right to relief under this section as the 
lessee. 

Under the English statutes the lessee may apply for relief not only at 
the hearing,' but ^vlln^n six months ot tne execuL.oii ol the aei.ree in 
ment; but under this section the lessee must apply at the earing o , 
suit. As an appeal is a continuation of the suit the lessee may pay or 
tender even in second appeal. Ihe section does not refer to lenoer o re 
before suit filed but such tender would be ground for reief and d the 
lessor nevertheless files a suit in ejectment he does so at is own ns a 
costs. __ 


21. Ibid. 

22. See 82 P. R. 1902; 6 P. R. 1912 (Rev.); 

837; ( 27) A. M. 239. 


1931 L. L. T. 28; see 
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Hut siiK'c Hu- ('(nirl would not. as a mailer ol' course, decree forfeiture 
j^ood ami siillicitiu lause mu?-t necessarily be shown before ejectment can 
be decreed. Sik !i causes may le- where ll'ie lessee has llagrantly violated 
his' duty lo [jav rent lor a lon^ time, and has attempted to commit waste 
on liearinj^" ol the ejeetineni suit a^ainsi him, or where tlie tenure was held 
at sucit a low rent that the withholding^ uf rent could not but be regarded 
as the ic-sLilt of consp race aitd design or where ihc plaintiff has completed 
negotiations for re-lelting the property and the lessee has looked on, but 
has made no elTor! to pay up. 


Hut the mere fact that the lessee pleads, paymcdA of rent which he 
fails to prove does not in itscll disentitle him to equitable relief. But llie 
case would be dillertiil if the plea was found to be false. The provision . 
for forfeiture, if (fefaull is iiiade in payment of lent licforc a certa n date 
is, according' to the \ iew taken in Madras, not penal and cannot on that 
ground be relieved against, the only relief open lo him is under this section, 
and it has been held in Madras that no tenant can lake umbrage under this 
‘cction f be lails lo lender 01 deposit the money due on rent in Court, but. 
on the other hand, unsueecssfully contemis that the clause was inserted 
merelv in /errore/u aiivl pleads payment. I he maxim "He who seeks 

e(|uitv must (!o e(iuily" applies lo stub a ease apart Irom the provisions of 
ibis >eeli()n. 


It lias been said that die Courts eaiinnl relieve against forfeiture, 
where a period of grace is allowed fur the pa\menl of rent. The reason 
for the rue is stated to be that a covenant for forfeiture is regarded in 
equity as a penally, and when the tenant is given further time in the lease 
itself, it eannol ordinarilv be said that the eondilion of forfeiture on non¬ 
payment wilhiti the further period was intended to be m terrorem, which 
the Court should relie\c againyi. But the section recognizes no such 
^\('eplion, and it has been so held. 

It may be noted that the word used being ‘may* the relief is discre- 
ikinarv. 

See Gour's Transfer of Property .Ir/; Mnlla's Transfer of Property 

Ail. 


Tenant wilfully cultivating inferior crops—compensation. 


See eommentar\- under section 


39 


S. 49. (I 

ll'gi.ts of 
eil tenants in n-s- 
)ie(:r of cro[>s mul 
land pi'epiire<l ioi 
S'»wiliL’‘. 


Where at the time of proposed ejectment of 
tenant from any land his uncut or ungathered 
croi)s are standing on any part thereof, he 
shall not be ejected from that part until the 
crops have been ripened and he has been 


allowed a reasonable time to harvest them 


(2) The Court or Revenue Officer decreeing or ordering 
the eiectment of the tenant may, on the application of the 
andlord determine any dispute arising in consequence of. the 
provisions of sub-section (/) between the landlord and the 



S. 49] ■ 


RIGHTS OF HJKCrED TENANTS 




tenant or between the landlord and any person entitled to 
harvest the crops of the tenant and may in its or his discretion— 

{a) direct that the tenant pay for the longer occupation 
of the land secured to him under sub-section (7) 
such rent as may be fair and equitable, or 

(6) determine the value of the tenant’s uncut and 
ungathered crops, and, on payment thereof by the 
landlord to the Court or Revenue Officer, forthwith 
eject the tenant. 

(J) When a tenant for whose ejectment proceedings have 
been taken has, conformably with local usage, prepared for 
sowing any land comprised in his tenancy, hwt has not sown or 
planted crops on that land, he shall be entitled to receive from 
the landloid before ejectment a fair equivalent in money for 
the labour and capital expended by him in so preparing the 
land, and the Court or Reveiaue Officer before which or whom 
the proceedings are pending shall, on the application of the 
tenant, determine the sum payable to the tenant under this 
sub-section and stay his ejectment until that sum has been pai 

to him. 

In Financial Commissioner’s Circular No. 17* 8 this section 

lias been explained by the following instances ; 

(a) A tenant is served with a notice on the 1 st of November 

he has not yet harvested his crop of maize. He may 

ed, and may follow it with any crops whxh will probably be off the 

by the end of the agricultural year (15th June), and, if the rent 01 \\ nc.i 

the tenant is already liable covers these crops, it would not e ^ 

charge him-at the time of his actual ejectment wuh additional rent uncc. 

sub-section '2 (a) of this section. 

(b) Another tenant similarly served with notice, and 

his land under sugar-cane, clears that crop by February, anc en ' 

once another crop of a kind which cannot be harvested m the 

year then current. This would clearly be an attempt^ b> ^ ^ 

evade, ejectment and to extend his tenancy into another agr either 

Oh the landlord’s application the Court or Revenue Officer should e.thei 

charge the tenant an additional rent for the new crop, or, s J 

payment of a fair sum due by the landlord on account of e gr \ g 

eject the tenant as provided in sub-section {2). 

(c) A tenant ^vho cultivates eight acres is f 

ejectment on the 13th November, and filing a suit on 

with his rhusbandry as before. On 1 st August the suit 
him and immediate ejectment i-s ordered. He has on the ten > 

acres of chari and five more acres thoroughly ^,‘di. 

ploughing for rabi sowing., 'Ihe Court executing t ^ decree is 

narily allow the tenant to reap the three acres oi c lari 
enforced respecting the land on which the crop is growingv 
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other five <icn’s prepared for rabi sowing- the Court would give the land- 
ord possession as soon as he pa:d the cash sum fixed as the remuneration 
due to tile out-going tenant, for his worl-: in preparing the land for the rabi 


sowing. 


Crops sown after notice of ejectment but cut before actual ejectment. 

Where plantifls, wlio were lenanl.'--at-wil] of ecriain land of which 
delenclams were proprietors, cultivated the land after receiving a notice ot 
(jeetment with respeci to the said land and afterwards in ensuing year 
reaped the produce of the land whereupon defendants forcibly possessed 
themselves of the crops thus ( in by plaintilTs, it was held in a suit bv plain- 
Tills to recover the money value of the crops, that thev were entitled to a 
decree, as defendants hail no right to the crop sown by plaintiffs, unless i: 
urther appeared that the plaintiffs had been ejected from the land bv the 
defendants while the irops were still g^rowing crops. 

Execution of warrants for ejectment of tenants—such warrants are to 
be executed stnetiy under the provisions of this section. 

It has been experienced that in execution of such warrants for cjecl- 
ent ol lenants sonielinies the dehver\ ol possession of the fields in whcl; 

Ae^hiuh 's eHeeled not in accordance with llie provisions of this 

been d . r that the possession of such fields has 

been othvcied by pointm- out tlie lields (,iusli,u,dclu). 1 he law rcco-ivses 

no Midi orni o|- delivery of possessh.n. In case of fields in which'’croDs 

are s andm- the debt cry of possession should be ell'eeted in aceordan.'e 

oV possession'"'"'’' ^ "'''‘•'"ise there will be no leyal delivers 


K e 1 i e 1 [ o r 

wrongful dis- 
poss e s s i o 11 o r 
ejeetii.eut. 


Relief for wrongful dispossession. 

S. 50. In either of the following 

namely :— ^ 


cases 


{a) if a tenant has been dispossessed without his 
consent of his tenancy or any part thereof other¬ 
wise than in execution of a decree or than in 
pursuance of an order under section 44 or section 

{b) if a tenant who, not having instituted a suit 
under section, 45 has been ejected from his tenancy 
01 any part thereof in pursuance of an order 

ejeUed ^ •'^‘^'^'-lon denies his liability to be 

the tenant may, within one year from the date of his 
disposse.ssion or ejectment, institute a suit for recovery of 
possession or occupancy, or for compensation, or for both 

Scape of the section. 

(t) a is ele.-ii Iron, clauses („) and (/,) above that this section 
applies 10 (,) a lenain wi 01 , 0 folly dispossessed without his 


23. 99 P. R. 1879. 
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consent, otherwise than in execution of a decree or than in pur¬ 
suance of an order under section 44 or section 45, and (2) a 
tenant on whom a notice of ejectment has been served under 
section 45 but who has not instituted a suit to contest his lia¬ 
bility to ejectment under that section and has been ejected in 
pursuance of an order under clause (5) of that section, but 
denies his liability to be ejected. Such a tenant ma}', accord¬ 
ing; to the terms of this section, within one \ear from the date 
of his dispossession or ejectment institute a suit for rf'crn'ery ('f 
possession or occupancy, or for compensation, or for both. 

(ii) This section does not apply to a tenant who has been dis¬ 
possessed (i) in execution of a decree of ejectment standing 
against him ; (2) in pursuance of an order under section 44 o* 
section 45. 

Thus this section does not cover the case where a tenant has instituted 
his suit under section 45 (6) of the Act and his suit is dismissed and he is 
ejected in execution of decree for ejectment. 

(■ilti) Thus it does not apply where the heir of a deceased tenant sues 
the landlord to recover possession of the deceased’s holding on 
the ground of inheritance.^'^ 

But where the heirs of the deceased took possession and were dis¬ 
possessed wrongfully by the landlords, the suit falls within this section^® 

{iv) Where an occupancy tenant a'ienates his holding and the land¬ 
lord gets it cancelled and takes possession fro-n the alienee 
and the tenant sues for re-entry this section will not apply, as 
the dispossession is not unlawful and the tenant neither has 
possession nor can he be said to hold under the landlord in any 
way.^^ 

Meaning of ‘tenant’ in this section. 

Section 4 of the Act defines a tenant as a person who holds land under 
another, but this definition is subject to the reservation “unless there is 
something repugnant in the subject or context*’. In section 50 we must 
regard the word “tenant’* as meaning a person who formerly held land 
under another, in other words an ex-tenant,^® A person in possession of 
land without the right to possess it does not “hold” the land and is not a 
^‘‘tenant*’ within this definition, while a per.son who has been in possession 
of land with the right to possess it continues to hold the land and to be a 
“tenant** within the definition inspite of having been wrongfully put oui 
of possession.^® Though, in a case falling within the purview of section 
SO, he would be out of possession, having once, been in possession, not¬ 
withstanding his dispossession, he is still a ‘Tenant’* and continues to he 
one until his right to -posses*; the other essential has been adjudicated upon 
hy a Revenue Court. 


24. Cheta r. Baija and others=.A. I. R. 1927 Lah. 452 |^F. B.]. 

' 25. Wazira v. Hayalu=160 P. R. 1890; F26 Lah. 6; 1924 Lah. 539 

26. Nabi Bakhsh v. Ganesh=43 P. R. 1904=28 P. L. R. 1901 Supp. 

27. Makhan S’ngh v.. Nanda Singh=l P. R. 19H- (Rev.) =31 P. L. R. 1911 = 
5' I. C. 733 =2 P. W. R. 1911 (Rev.); see also 17_P^,R. 1892.?vhich overruled .104. 

T. R. 1890 ; 31 P. L. R. 615. 

28. Akbar Hussain r. Karm Dad=90 P. R. 1^18 B-j- 

29 . Per Broadway, J. in 1927 Lah. 452 [F. B.]. 
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Whatever be the meaning of “tenant” elsewhere in the Act there is 
no doubt that “tenant” in section 50 means a person who having been a 
tenant has been dispossessed. 

Where the plaintiff alleging that he was an occupancy tenant and that 
he was illegally dispossessed, not by a person admitted to be bis landlord, 
sueil for recovery of possession, it was held that this section did not 
apply. 

It may also be noted that if a case does not fall under this section, as 
for instaiKe, when a notice under section 42' (h) and 43 has been served 
and a suit is brought as provided by section 45 (6) and the “right to 
pcs'-ess” determined against the recipient of the notice and ejectment dec¬ 
reed hv the revenue Court, as soon as the decree is executed am* the Dcr«on 
in possession ejected, he ceases to be a “tenant” within the definition.*^ 

Sec (ilso cnmjticntary under section 4 of the .Ic/. 

W here occupancy tenants bring a suit for. possession, alleging that 
they were dispossesed due to a fraudulent rcpresentai.‘.on of the landlord 
that the tenancy has been abandoned, it was held that the case was govern¬ 
ed by this section because there is wrongful dispossession.** 

P held the land in suit as a tenant-at-will under N, an occupancy 
tenant and I) was the owner of land. The suit was brought bv P ngainsl 
I) under section 9 of the Specific Relief .Act, for restoration of possession 
alleged to have been taken within six months of the suit. It was held that 
I) was th(' landlord of N, but P, who had entered into possession under N. 
■ had no direct relation, so far as the occupanev of the land was concerned, 
to 1 ), and ('onsequently sections 50 and 3* the 'I'enancv Act di<l not 
apply, as the suit was not one between landlord and tenant,** 


.See nlstt coninicntary under section yy (3) (g). 

Suit under section 50. 

A suit niKler this section, however, cannot be brought till ejectment 
has taken place.*’ 

An application under this section claiming recovery of possession or 
compensation or both must be treated like a regular suit, and the entire 
procedure laid down for trying the suits, such as summoning the other 
party, striking issues, and the like should be followed. A summary re¬ 
jection of it is a materia! irregularity justifying interference in revision.** 

Period of limitation of one year prescribed by this section—scope—to 
which cases does it apply, 

I ndcr the- gene ral law a person who is illegally dispossessed from an\ 
immovable propirty lias two remedies, one by a summary suit under sec 
tion 9 oi the Spec :fie Reliel ,Vct and the other bv a regular suit. If^ht 
choc^scs to proceed under the Specific Relief Act he must bring bis suit 


30 . Ihni Sluinknr. otc\, r. N:izir Klinn, cte. = .\, I. R. 1927 Lnh. 35 . 


31. Allan Sin^li r. l';itlift=5 \\ R. 1869. 

32.Sce A, I. R. 1927 Lnh. 452 (F. R.) : niU raruian r. Lh;»su = 43 

33. l.sliiir r. Xaiict Ram = A. I. R. 1928 Lah. Notes 111 (c). 

34. Kesih Sin!:li r. .Mai'Knl Sinph:^84 W R. 1913 = 19 1. C. 316. 

35. Knliiii Sini^h r.'(:aman .2 P. R. 1902 (Rev.) =87 P.. L.^R,. 1902. 

36. linni T>in i-. Snltnn Khan = 1927 V,. h. T. 31. 
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within six months from the date of his dispossession and can succeed by 
proving simply that he had been in possession of the property and was dis¬ 
possessed witiiout his consent or without the order of the Court. i lie 
Court shall grant him a decree for possession and shall pul him in posses¬ 
sion though he has no title to the property. 

But if he does not proceed summarily or it he jiroceeds and laih in* 
can bring a regular suit within 12 years under Article 142 of the Limitation 
.\ct. Here he cannot succeed on the mere strength ol possession but lie 
must prove some right or title to retain the properly. 

Now the summary remedy under section 9 of the Specific Relict Aca 
has been expressly denied and forbidden to tenants under section 51, and 
the question that remains to be discussed is whether remedy under this 
.section is in lieu of section 9 of the Specific Relief Act or n regular one and 
in lieu of a regular suit under Article 142. 

It was observed in Kesar Singh etc v. XihnI Snigh'^' that the oljjei-t 
of section 50 seems to be explained by section 51 1 it is to substitute a sum¬ 
mary remedy to the wrongfully dispossessed and ejected tenant for re¬ 
covery of possession, instead of that given, with a shorter period ol limita¬ 
tion, by section 9 of the Specific Relief Act,—a remedy which is expre'-sh 
taken away by section 51. If section 50 and section 51 had not been enact¬ 
ed the dispossessed tenant would have had a period of six months loi a 
summary suA under the Specific Relief Act, section 9. and a period of 
twelve years for a regular suit, that being the per od fixed by the Limita¬ 
tion Act for recovery of possession, both suits being subject to all defences 
open to the defendant. By the combined effect of section 50 and section 
51. I take it that the dispossessed tenant still has two remedies, the spe¬ 
cial' suit substituted by them in place of ^ the ordinary 
away by section and the regular suit within twelve years. 
within one year, he must sue by force of section 77 (^) m t e _ e\enut 
Court. If he does not, his second remedy remains and the suit is pnmn 

facie cognizable by the CivU Courts.*' 

in In am Din etc., v. Feroz Khan efc.,- also it wa^< 
this section should be construed as an enabling rather t an a res 
section. 

The question again came up before a Full Bench in Akbar 
Karam and it was held that a tenant who had been 

possessed of his tenancy in the circumstances mentior^d ^ 

Act could institute a suit for recovery of possession or P . 

for both on y in a Revenue Court under S. 77 (3) ® ^ i ’ n\ laid 

the period of limitation within which a suit could be ‘^ . jr 

down in S. 50, one year from the date of his dispossession, and ^ 

allowed the period of one year prescribed by that section and hv 

bringing a suit in the Revenue ^oun hejost h. remed,^^^^ 

combined operafon of sections ana // (3) [gj , In a 

ing a su^t for recovery of possession or for compensation or tor both m 

Civil Court. _ 


37. 45 P. R. 1891 (F. B.), page 243. 

38. 64 P. R. 1898. 

39 . 90 P. R. 1918 . 
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The same view was endorsed by Addison ]. ifi Chela v. Baija and 
otheys^*^ in which he held—“It follows that, if a tenant w'ho has been dis¬ 
possessed of his tenancy in the circumstances mentioned in section 50 of 
the Punjab tenancy Act, allows the period of one year prescribed by that 
sec) ion to exp re w itliout bringing' a suit in the revenue Courts, he, by the 
combined operation of scctior.t^ 50 and 77 (3) (g), is debarred from bring¬ 
ing a suit lor recovery of posession or for ('ompensation or for both in a 
civil Court.” 

It :s to be clearly noticed that the period of limitation prescribed above 
appl es only to cases falling w'itliin this section and not to cases out of its 
scope, for instance, tenant dispossessed in tho ordinary course of law; 
and, in these cases the period of limitation would be as prescribed by the 
Indian Limitation Act.“ It also appears, therefore, that where a tenant 
does not deny his liability to be ejected but claims compensation only, the 
rase docs not fall within the scope of S. 50. 

I bus we come to the following conclusions :_ 

(o) If the tenant is wrongfully dispossessed, he must sue within one 
year in the Revenue Court because as explained in S. 4 (5) he 
still continues to be a tenant; 

(/>) if he is dispossessed under S. 45 (5) and denies his liability to be 

ejected, ho must sue w;lhln one year in the Revenue Court as 
the case falls W'ilhin section 50; 

(t) il he is dispossessed under S. 45 (6) alter contesting the notice 
of ejectment, or in execution of anv other decree, this section 
does not apply and the period of limitation is not one year; 
if he IS dispossessed in pursuance of an order under S. 44 for 
non-payment of the decree for arrears ot rent, this section does 
not apply and the period of limitation is not one year; 
li a tenant who, not having instituted a suit under S. 45, has 
been ejected from Irs tenancy or any part thereof in pursuance 
of an order under sub-section (5) does not deny his liability to 
K* ejec ted but c.aims compensation only, this ’ section does 
not apply and the period of limitation is not one year. 

Dispossession in the ordinary course of law-whether a subsequent suit 
for possession lies—necessity for the enactment of section 50-A. 

As has already been remarked, to establish tho complete relation of a 

':iS 

without bringing* a suit for inr^ k; r u iK unaer b. 4^ 

his ricdit fr. NH>sstssion, he continues to be so until 


id) 


('■) 



(Q9A r'\ see also A I u 

l926^Lali. 613: A. 1. p, 1924 1924 Lnh. 539 

e, hl.as.,u = 49 P, R. 1919i AIR.; 1937 


41. Parninn 


1926 Lnh. 128; A. I R 
Lah. 452 (F. B.). 
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been dispossessed in execution of a decree under section 45 (6) after he has 
failed in a suit for contesting^ his liability to ejectment, or in execution of 
any other decree of ejectment stand'ng- ag-ainst him, he ceases to be a tenant 
because his right to possess has been decided bv a competent Court. 

Following the above reasoning it was field by a h nil Bcnch^^ that a 
Civil Court had jurisdiction to try a suit bi ought by a person who had been 
dispossessed from his tenancy after a notice issued to him and who had 
been unsuccessful in a suit under section 45 to contest his l ability to eject¬ 
ment for possession of the land from which he had been ejected, on the 
ground that he had right of occupancy therein, because as explained above 
he is no longer a tenant. Section 50-A was, therefore, enacted “to give 
statutory effect to the intentioit of the renancy Act that the decision of 
the Revenue Courts under Ss. 45 and 50 of tlic Act should be final b)- ex¬ 
pressly barr ng recourse to a Civil Court for the purpose of attacking the 
decision of ihe revenue Court in such cases.” 

Section 50-A, read with section 5 ®> therefore, makes it clear that a 
dispossessed tenant can have recourse to Civil Courts only when he has 
been lawfully dispossessed in execution of a decree of ejectmcni standing 
against him otherwise than in execution of a decree under section 45 (6) after 
he has contested the notice of ejectment by a suit, and in that case the 
period of limitation is not restricted to one year. 


Bai 

suits. 


[S. 50-A. No person whose ejectment has been ordered 
civil by a Revenue Court under section 45, sub- 


to 


section ( 6 ). or whose suit has been dismissed 
under section 50, may institute a suit in a Civil Court to 
contest his liability to ejectment, or to recover possession 
or occupancy rights, or to recover compensation]. 


Meaning and seope of the section. 

This section has been added by the Punjab Tenancy (Amendment! 
Act, V of 1929, and came into force on the ist of October, 1929, vide r.U. 
Not No, 4874—i? dated 23.9.29). The necessity for its enactment has al¬ 
ready been noted under section 50. It bars the jurisdiction of the Civil 
Courts to entertain suits to contest liability to ejectment, or to recover pos¬ 
session of occupancy rights, or to recover compensation not only by tenants 
whose ejectment has been ordered under section 45, sub-section (o), tit 
also by tenants whose suit has been dismissed under section 50. ut it oes 
not apply to cases not falling withm those sections, for instance, when a 
suit for ejectment is brought direct without serving the notice and the 
tenant is ejected in execution of a decree. 

See commentary under sections 45 and 5 ®* 

“The High Court, Lahore, has held in Cketa v. Baija (A. L R- 1927 
Lah. 452 F. B.) that after the failure of an action by a tenant under sec¬ 
tion 45 of the Punjab Tenancy Act, a disappointed clamant can still seek 
his remedy in a Civil Court because recourse to a Civil Comt is n 
expressly barred by the Tenancy Act. The intention of he _ y 

42. SeeC^meutary under Section 4 (6) of the Aot, and A. I. R. 1927 Lah. 452 
(F. B.). 

43. A. I. R. 1927 Lah. 452 (F. B.). 

43fc Beetdon 50-^A Was inserted by S. 2 of Punjab Act V of lUisa. 
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is undoubtcdlv to make the deciHon of the Revenue Courts under sections 
44 and 45 of'llie Act final; and the intention which was recognsed by the 
Uon’ble |udf;t's ihenisclves, in deciding^ ( hcta v. Bdijd, has received judi¬ 
cial confirmation in cases under section 50 ot the I enancy Aet by the 
decision of the Lahore Migh L'ourt in 9® P- R- tliat any fuithei 

remedy in a Civil Court bv a tenant who has failed in an action under sec- 
^ - 

tion 50 is impliedly barred. 

‘'The object of the proposed amendment is to give statutory effect 
to the intention of the Tenancy Act that the decision of the Revenue Courts 
under sections 45 and 50 of the Act, should be final, by expressly barring 
recourse to a Civil Court for the purpose of attacking the decision of the 
Revenue Courts in such case.,” {Stdtetuciit of Objects ujk/ Re(isO)is). 

The whole intention of section so-A of the Act is to render final the 
decision of the Revenuo Courts in ca-=es under section 45 
bv expresslv barring recouise to Civil Courts for the pur- 

|M)se of attacking the decision ot Revenue Courts in such cases. W hero 
r suit is tm the face of it merely one for a dcrlaration that the plaintdl's are 
owners by virtue of adverse possession but is in substance one to contest 
their liahil ty to ejectment which has already been decided by the Revenue 
Courts the suit is barred by this section.*^ 

S. 51. Possession of a tenancy or of any land comprised 

in a tenancy shall not be recoverable nnder 

sectioii 9 of the Specific Relief Act, 1877, by 

1.1877. a tenant dispossessed thereof. 

, By a tenant dispossessed thereof.** 

This refcis only to persons who wi*re tenants hut liave been dispos¬ 
sessed. Defendant was the owner of land held under him hy N, as an 
ix cupancv tenant. plaintilV sued defendant for recoveiy of pi>sscssion < 
tlie land on tlie allegation that within six months hefoia* the insiilution ol 

the suit he was d spos>csscd hv the defendant, it was held that the su't 

was not oiK' between landloid and tenant and therefore sections 50 and 51 
of tlie Tenam v A('l did not appl\, and that it was maintainable uiuler sec¬ 
tion (), Specil'u' Relief .Act.*' 

Poiccr to vary dafes fyrescrihed hy this chafyter. 

S. 52. (/) Tlie Local Government may, for all or any of 

r ovrr lor 1 .M ii territories nnder its administration, by 

t'i iivcfn iiieiit to li \ notification fix for the purposes of sections 36. 

.latos lor errOon 45^ 47 ^ tllOSe SeCtioilS, ailV 

’ * ' other dales instead of those specified therein, 

(i) A notification under this section shall not take effect 
till after the expiration of six months from the date of 
the publication thereof. 


44; Mfhnr Klian rtr. Ala .Molianmijul Shall- A. 1. K. 1935 Lidi. 719-193'*' 
!' L. 11. £07. 

45: Kesar Singh r. Alangal Siiigh-fi4 P. U 1913-^198 l\ L K. 1913 = 19 1. C, 

346. 
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CHAPTER V. 


ALIENATION OP, AND SUCCESSION TO, RIGHT OP OC’UPANCY. 

“In Chapter V, on ‘Alienation of, and Succession to Right of Occu¬ 
pancy’ the iOilowing" are the more important amendments. A new sec¬ 
tion (36) has been it^lroduced with a view to the protection of the interests 
of a tenant having" a rig'ht of occupancy who maizes an in\aLd alienation 
of his right; and in section 37 of the Bill, it is proposed to substitute the 
ordinary law of succession tor that somewhat artilicial rule lor the oevo- 
lution of the right ot occupancy prescrioed in section 36 of the Act. Ihe 
former change has been rendered necessary by a scries of decisions of 
the Chief Court, whicii have laid down that the previous oiler of the 
tenancy to the landlord is a condition orececlent to the valid exercise of 
the power of alienation vested in the tenant by section 34 of the Act, and 
that, if without making such oiler tlie tenant transiers h:s land to any 
other person, the landlord can sue for and obtain possession Irom the 
transferee. But whether the tenant has forleited his right by making chc 
invalid transfer is a point which has been left in doubt by these rul ngs, 
and it is proposed to set this doubt at rest in favour of the tenant. In 
as much, however, as the landlord is put to trouble and expense in prov¬ 
ing the alienation to be invalid, it is cons-dored equitable that lie shoukl 
be allowed to purchase, should he wish to do so, the right which was 
improperly alienated. The latter change is one which has been introduc¬ 
ed tentatively. It Is believed that it will be found to be m accord with 
the general views ol both landlords and tenants, and the decisions of iIk 
superior Courts show that it is supported by custom, so lai as the giant 
to the widow of a life-interest in her deceased husband’s right of occu- 
.pancy is concerned. Whether the alteration is rigdn in other respects is 
a point to which special attention will be called with a view to loca in¬ 
quiry and report. It will be seen that by section 38 of the Bill the pro¬ 
visions of sections 5 and 7 of the Punjab Laws Act are clulv saved .n ic- 
gard to this matter, and the eiVect therefore of section 37 is to introduce 
the ordinary law of succession where no special custom allecting these 
tenures can be proved”. (Eximef from the speech of Col. Davies ni 

Council). 

Alienation. 


Effect of agreements. 

All agreements either in writing or recorded in a record-of-rigdits 
before 1 st November, 1887, or entered by order of a Revenue Ofiicer in a 
record-of-rights or annual record under the provisions of the Punjab Land 
Revenue Act, 1887, override the provisions of the Act with respect to 
succession and alienation, (section iii). An entry vvlth respect to tie 
letting or under-letting of land In which there is a right of occupanev v 
ihe tenant having that right, or the alienation of or succession to land m 
which such a right subs=sts, before the i8th day of November, 1871, and 
attested by the proper officer, in the record of a regular settlement sanc¬ 
tioned by the Local Government, has the statutory force of an agreement. 

[section 112 (6)]. 

See commentary under Chapter VIII. 
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Prf'visions of 
Cl apter V not to 
apply to imi- 
qarraridars. 


[S. 52-A. The provisions of this 
Chapter shall not apply to muqarraridars]. 


Althougli a Muqarmridar can, if he wishes, prove that he has a right 
of occupancy under section 8 of the Tenancy Act, his tenancy is not until 
he has done so, gove*'ncd by the provisions of this chapter of this Act. 
Ordinarily such tenancy is alienable and succession^to it is not restricted 
to a collateral tracing his descent from a person who had at one time 
.-ccupied tlic land of the tenancy.*^® 

A mortgage by a Mnqarnnidar is not extinguished on the deatl^ of 
the morlgagor without heirs. riic proprietor, by virtue of reversion, 
becomes the owner of the land in whom the equity of re-demption vests. 


S. 53. (/) A tenant having a right of occupancy under 

, P section 5 niav transfer that right bv sale, 

t rivjit »■ t r:i nslei* ^ 

ufriuitofor.nl- gut, Or mortgage, subject to the conditions 
paiiry under sec- mentioned ill this section. 

ion i) Liy tena nt. 


( 2 ) If fie intenis to transfer tlie right by sale, gift, 
mortgage, by conditional sale or usufructnary mortgage, he 
shall cause notice of his intention to be served on his 
andlord through a Revenue Officer, and shall defer pro- 
teeding with the transfer for a period of one month from 
che date on which the notice is served. 

(3) Within that period of one moi th the landlord may 
claim to purchase the right at such value as a Revenue 
Officer may, on application made to him in this behalf, fix. 


(4) When the application to the Revenue OflScer is to 
fix the value of a right of occupancy which is already 
mortgaged, he shall fix the value of the right as if it 
were not mortgaged. 


(5) The landlord shall be deemed to have purchased 
the right if he pays the value to the Revenue Officer 
within such time as that officer appoints. 

(6) On the value being so paid, the right of occupancy shall 
be extinct, and the Revenue Officer shall, on the application of 
the landlord, put the landlord in possession of the Tenancy. 


(7) If tlie right of occupancy was alreedy mortgaged, the 
tenancy shall pass to the laualord unincumbered by the 

Jf.-a. Si rlioM ^vas iMS.'lll.U l..\ S. U) ,.l rul.jul. .Act XI of litiX 

46. Unin Laltiuiya anti utiiu.s v, JiarUir Singh und uthersssA 1 K 1927 T.fth 

75^99 1. C. 962 = 28 i*. U. 11. 41. • * . 

47. Ibid. 
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mortgage, but the mortgage-debt shall be a charge on the 
purchase-m'oney. 

(8) If there is no such charge as aforesaid, the Revenue 
Officer shall, subject to any directions which he may receive 
from any Court, pa the purchase-money to the tenant. 

(P) If there such a charge, the Revenue Officer shall, 
subject as aforesaid, either apply in discharge of the mort¬ 
gage-debt so much of the purchase-money as is required for 
that purpose and pay the balance, if any, to the tenant, or 
retain the purchase-money pending the decision of a Civil 
Court as to the person or persons entitled thereto. 


(W) Where there are several landlords of a tenancy, any 
One of them may be deemed to be the landlord for the 

purpose of this section. 

(//) No suit or other proceedings shall be instituted 
against the Crown,* or against any officer of the Government, 
in respect of anything done by a Revenue Officer under the two 
last foregoing sub-sections, but nothing in this sub-section shall 
prevent any person entitled to receiye the whole or any 
part of the purchase money from recovering it from a person to 
whom it has been paid by a Revenue Officer. 

Meaning and scope of the section—occupancy rights under section 5 
how far transferable. 

A tenant having a right of occupancy under section 5 can transfer 
that right by sale, gift or mortgage subject to the conditions laid down in 
this section, according to which he shall have to adopt the following 

course :— 


(1) If he intends to transfer the right by sale, gift, mortgage by 

conditional sale or usufructuary mortgage he must first gw = 
notice of his intention to do so through a Revenue Officer to h.s 
landlord and defer proceeding with the transfer tor a penod of 
one month from the date on which the notice is served [sub- 

section(2)J. 

(2) Within that period of one month the landlord may P""' 

application made to him in this behalf, fix. [Sub-section (3)]- 

(3) When the value has been so fixed by the 

the landlord pays that amount to the Revenue , 

such time as that officer appoints, the right of occupancy shall 
be extinct, and on the application of the landlord ‘he Revenue 
Officer shall put him in possession of the tenancy [Sub-secti n 

( 4 ), ( 5 ) and (6)] 


•Substituted for “The Secretary of State for India in CouncU” by the Govern- 
sut of India (Adaptation Laws) Order, 1937. 
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If the liincilord does not put forth his claim to purchase the rig^A: 
within tile prcs('riijf*d prriod of one month, the tenant is at liberty to 
transfer it and then tlic landlord cannot object to this transfer.*** 

It is to be noted tliat under this section the landlord lias the option to 
purcliase out and out even ihoug'h the tenant mav intend only to mortg;agfe. 

Where transfer is direct to the landlord tlrs seel ion does not apply.*® 

Even one of the several co-tenants can sell a specific portion of a 
joint occupancy holding- which has fallen to the share of tlic vendor in 
pri\atc partition to f>ne of se\-er* co-land'ords. Hut at the time of 
regular partition of (he holding between the remainuig joint tenants or 
landlords tlic vendee's position will exactly be the same as that of the 
ven dor.‘‘® 

Transfer by will or exchange. 

rransfer by means of a will though not expressly included in the sec¬ 
tion ranhs along with alienations made in contraventitui of sections 53 or 
56. And lids section also dot's not authorise an exchiingc without 
(he landlord's consent. E\en occupancy tenants under the same landlord 
cannot exchange tlieir tenancies without the necessarv consent.* 

Mortgage v. ithout possession. 

'Ihougli in clause (i) the word ‘mortgage' is used so as to include 
all kinds of morigages but clause (e) shows ihai a simple mortgage by 
wav of collateral securit\- is iiot included in tlie term. It has also been 
held that a lol aleral mortgage of a right of occupancy with a conditA^n that 
the mortgagee would ha\c possession in dclauU of payment of interest after 
a ccrlain pei’ictl is not transfer t)f such right bv private contract within the 
meaning of this section.'' 

Locus penit^nti le ri ,ht of parties to w thdraw from proceedings under 

seetton at any time before cjmpietion. 

.\n occupanev tenant wlio has made an application under sub-scclioa 
(2) of section 53 of the .\cl, has a locus pcfiihoitiac and It is open to hini 
to willulraw from the proceedings at any time prior to the completion of 
the purchase b\’ the landlord as (.etermined by sub-section (5), just as much 
ns the landlord has the right to refuse to acci-pi llie valuation fixed by the 
Revenue OHiccr.* 

L lulcr sub-section (5) above, Ibc Revenue OlV.ccr after hav’ng decid¬ 
ed the \aluc has to fix a date by which the Ituitliord has to pav the ascer¬ 
tained pr'ce but ihi' landlord is not compelled to pav that price and may 
resile from the pos.tion taken up bv him under sub-clause (3).* 

If, Inspitc of withdrawal by tenant, the landloid has obtained posses¬ 
sion a su'.l to re-over possession is not barrci,! unticr section 70 (1) (c) or 

(/)• {ll'i'l)- 

48. I’*;icli;i i iSiiij^li r. I.;il t li;nid--A. I. U. 1928 860. 

49. Xiliiil Si[i>;li c. Kha/im Siii^li 24 1‘. It. 1902. 

50. Cunlit Siii-I. r. .Mn a - 41 1. t’. 701-^137 W b. H. 1937. 

1. 11 1’. \V. ik 1911 97 I*. L. U. 1911--8 1. C. 869. 

2, llakslia r. Fatrli Muliatiiinad 2 I’. K. 1698 (lU'V.). 

3. Wki/.ir t r. Ala Had- 104 1*. b. K. 1901; Siv also A. I. Ib 1953 IVsh. 49, 

4, gutal.-ud Hill Khan r. Saidaia^-4 Lali 175^1923 biUi. 521=73 I. C. 209; 

1 P. R. 1917 (Rev.). 
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Meaning of ‘ landlord ^ase cf moic t'lar ore landlord -scope of sub¬ 
sections (2) and (10). 

] lie general principlt' is iliat \Uu u- a Iniaiu tioKU under more persons 

than one, any one or some of them ai'e noi llie landlords but all of ihein 

collectively, except where it is expressly proviiled.'’ Sub-secLiou (loj 

above declares tliat where tlieri' are si vcral landlords of a lenrmcv, anv one 

of them may be deemed to be the land'ord lot the i)urposes of this section. 

What is its meaninj^ Is it sutficicni it) scr\o a notice on an\' one of the 

landlords? W'ill the action taken b\ one of them be bindinsj' on others.' 

• \ -* 

Mr. Justice Stogdon ubsci'ved on this point in Budh Si)igh v. Mihdu 
as follows :— 

“Clause (lo) was probably inscilcd in section 5^^ of the renanev Act 
with the object of making- it clear that one of a body of lai-)dIords might 
purchase an occupancy right from a tenant, notwithstanding- the willing¬ 
ness, either express or implied, ol his co-landlords to permit the tenant 
to alienate to an outsider. But I do not think that, because it has been 
declared for the purposes of section 53 that one of several landlords of a 
tenancy imav be the landlord it neccssari'v follows 

that for the purposes of other sections of the Act, in 
which no such declaration is made, the landlord m the case ol 
several co-landlords means the whole bodv of such co-landlords con 
junctively as opposed to the units making up the body disjunctively, dhc' 
object throughout is apparently to safeguard the interests of the landlord. 
It will be noticed that in clause (i) of section 53, the term used in describ¬ 
ing the landlord is “his landlord” while in other clauses it is ‘the landlord'. 
Clause (lo) declares that where there are several landlords of a tenancy 
any one of them may be deemed lo be the landlord for the purposes of 
section 53. It probably, therefore, does not apply lo clause (2). If this 
IS the case it -would be incumbent on a tenant having a right of occupancy, 
desiring to akenate, to give notice of his intention to each one of his body 
of co-landlords, but clause (10) makes it clear that any member of the body 
sight claim to purchase such rights”. 

The view taken above is clear otherwise also. If the Legislature had 
intended that notice on one of the several landlords was quite sufficient it 
would have been very easy for the tenant to defeat the intention of the 
Legislature in enacting this provision by winning over one of the landlords 
to his side and getting his consent. 

Thus the rights secured lo landlords under section 53 are by force of 
sub-section (10) not merely joint rights belong^ing^ lo all the landlords in 
a body, but are secured for each landlord separately if there be no asser- 
tion of their rights by the whole body of landlords. 

If one of several landlords purchases the tenancy the rights of occu¬ 
pancy up to the share of his purchasing landlord shall be extinguished, as 
far as the shares of other co-landlords are concerned the purchasing land¬ 
lord shall be deemed their tenant.^ 

See also commentary under section 60. 


5 . 19 P. R. 1886 ; 16 P. R. 

6. 65 P. R. 1894 . 

7. Khjon Mohammad Khuda 
W. R. 1917. 


1887 . 


Dad khan ii Girdhari Ram=42 I. C. 468s=163 


I 
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Mortgagee of the rights of ownership whether a landlord for the pur¬ 
poses of this section - his right to give consert or purchase himself 
—effect of such a consent or purchase. 

Ii h;is l)ccn iiotitrd bcJurc llial ;i of Ihe rights of owner¬ 

ship IS a landlord \viiliiM the meaning ol this Act during llic term of the 
moitgage.'* Is it, therefore, siillicieiu to ser\e a nolice on the moiigagee 
and not on the mortgagor landlord, and is the mo^gagee enlilUd to pur¬ 
chase the rights of oreuj)aney under the provisA)ns of this section? 

It is a genera] principle <>1 law that a mortgagee is not competent to 

change tlie terms ol a lease of properiv mortgaged to him. Kven under 

the Civil law a mortgagee cannot do any act (hir’ng tiie continuance ol 

the morlgag-e to impair the security permanciUlv or after the endino- of 

<he mortgaga-. Consent iyv the mortgagee means extension of his riglit as 

a mortgagee heyond the period t,f mortgage also, lor d this consent is 

given in a sale of otcupaiu v right to a tliird person, the landlord may ri 

deem the land alter sotr.elime fiaun the mortgagee, while thr transfer made 

would exist lor all times and that may not be liked In- the landlord. The 

servut- of notice on the mortgagee under suh-seetion (j) or his consent to 

the traiisler, iherehuc, iloes not si.em to l)e sullicieni and tlie mortgagor 

landlord is at liherty to i)ring a suit lor cancellation of such a transfer, 

c\cn il made witli the consent of ilie mortgagee. What was mortgaged 

by the landlord was llic right of ownership and had nothing to do'^w’ith 
llic riglu of occupanc)’.' 

Il \\,is I by Mf. Justu o C hox'is in Khtiit Khuda 

Dad Kluni v. Cirdlmri A’l/m'"—"I do not think that section 53 (0) was 
('\ Cl meant to co\ i r the special case where the lantllortl is not the pro- 
pnelor and to legislate heiween the inorta;ioor and iiiortt-'a^'ce. The 
whole trend ol Hie I'enaney Act is to lea 'skue hetween the'landlord and 
leinint, ;uid ,dl 1 think that siih-section tnetms is Ihttt the rights of the occii- 
It.inc) tenant or ;inv one who would have ;i right utider section it) to 
snecced him alter his detith are linally extinguished’'. 

I lie kind ol Ihe plmmin’s lather was under mortgage with possession 
w 111 deleiukinis Irom iMyy till when the pkiintilT redeeinetl it but again 
nioi-lg.iged ,i to delendaius wiihoiu possession. The plaintilT redeemed 
,,111 iNjo, .ind redeemed the other .1 in 1^03, when he mortgaged the 
whole to one I . wlio m 181)3 snb-morlgaged to defendtmi. T redeemed 
Itoi.t delendant in t.Sy,. 1 ,, tSpy , lanuill redeemed from T, and in iSoo 

h) II, iyo3 he reileenieil Irom K ami morlgaLtd 

-laal','! 'i 1’ 'edeemed Irom T and mortgaged 

ap.m o delendanls, it,k,no ,|„. land ftom them on lease. On mh 

Uecemher njie, he again redeemed Irom delendanls and mortgaged to 
Kaimdad, who till the time of the suit held the land in mortgage^ 

niirclc?'’^^'' "'^'‘-'■pancy tenants, and bv eight 

puichases, rangtng Irom tSSi to iSyo the deler.idants bought up oexu- 

is,,'”’.. »''>■ „L"v“, 

by 11,0 hilSoo;* "" looitgosoil propony no.,u,rod 


I. 


8. See cominentaiy uiulor set-ikm 4 (6). 

9. L:tl Dili r. fhii-a Jawuljir ^iie'li 19 
C. 5=1921 L. L. T. 7. 


' ■ K 4 ; 7 : 5 l\ K. 1913 (Uov.)^4d 


* • 


10. 42 I. C. 468=163 1'. W. p, 
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It was urged on bebali of the plaintiff that Article 148 of Schedule to 
Limitation Act applied and that the plaintiff could take over the accessions 
anywhere within sixty years, and that according to section 53 (6) of tin.' 
Tenancy Act it must be held that oerupanev tenures nccessarilv merged in 
the proprietary rights and became part of the mortgaged property, and 
that a man may not have the ready mone\' to take over the accessions at 
time of reclempt'on and that in sucli a t'ase lie ('an rc'decm what ho mort¬ 
gaged at any time, reseiving the riglil to redeem the accessions later on at 
Itis own convenience anywhere withfn the sjxiv \ears allowed h\' Article 148. 

It was held by Chevis Judge— 

“This I think depends only on whether piecemeal redemption is 
allowable under the terms of the deed. The deed in the present case is 
sMent as to piecemeal redemption of accessions. If piecemeal redemption 
Is not provided for a man must, I conceive, redeem all at once; if he has 
not the money ready, he must wait till he has. Turning to section 63, 
Transfer of Property .Act, the act is not in force in, the Punjab, but the 
principles are, I consider, fully applicable, I read that the mortgagor is, 
upon redemption^ entitled in the absence of a contract to the contrary, to 
take over the accessions. This docs not speak of two redemptions. The 
section goes on to say that where the accession has been acquired at th-j 
expense of the mortgagee and is capable of separate possession or enjoy¬ 
ment without detriment to the principal property, the mortgagor desiring 
to take the accession must pay to the (mortgagee the expense of acquisi¬ 
tion. If such separate possession or enjoyment is not possible the acces- 
tion must be delivered with the property. Here the separate possession 
and enjoyment is clearly possible as is sliown by the siinple fart that th-"' 
defendants have enjoved possession ever sitK'e redemption. So the law 
is that the mortgagor is u 3on redemption enflllrd (iiot obliged) to take OACr 
the accession, and if he cesires to take it over he must piy the cost of 
acquisition. Only one redemption is spoken of. riicre may, I concede, 
be cases in which the mortgagor is entitled to redeem first, and to take oyer 
the accessions later on c.g.. see Ram BricJi yarayan Singlt v. Amhiko 
Prasad a case in v hich it appears that plaintiff caily became aware 

of the accessions after redeeming and re-takmg possession. But w^hat is 
redeemed is the property mortgaged, what was mortgaged m this case did 
not include the occupancy rights now in question, and though plamtitt dad 
a right to take over these rights at redemption I ('onccivc that taking over 
these rights would have been not part of tlie actual ledcmptton 
optional right which by law' goes along wUh the right of redemptj 
hold, therefore, that when a mortgagor after redemption 
over accessions his su:t is not really one foi redemption 


but an 
on. I 
sues to take 
The redemption 


since re- 


is already complete, evervlhia^^ that was once 

already complete the relationship of mortgatfor and mor g.g no-nlns? i 
subsists and the subsequent suit for the aecessions "st_a 

mortgagee, and Article 148 is not m my opinion, 
further held that the defendants’ possession had l>ten advw «^ 
demption and, therefore, the suits were baned under Art. 44- 

Fixing of the value by the Revenue Officer-sub-sections (2) and (3). 

The value to be fixed foi H e purpose of this section i-s the yaUm of 
the holding of the tenant, at the time when the notice of the ten. 


11. 19 I. C. 90=17 C. W. N. 386. 

12 . 42 I. C. 468=163 P. W. E. 1917 . 
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intention to transfer is served on tlie landlord. The best measure of that 

^■a]lIe is vliat the tenant was nl)1(' fn ijet and was willing- to accept at the 
time.’-'^ 


ft is not the Inlenlioti of the Ad to facilitate the extinction of occu¬ 
pancy rights, and there is no reason to hel]-) landlords to absorb the rights 

f>r then' tenants by allowing them to jnirehase such rights choap^*.1. 

T he landlord s right of pre-emption has neither the same antiquity nor 
the same support in traditionrr’ sentinH-nt as the lanflowner's right of pre- 
eiTiption drived from the tie of blood. \(> doubt the landlord, as ^he Act 
allows, should have a powerful voce in the choice of a tenant. But there 
is nothing- mischievous in occupancy right. The absorption of right in 
that of the landlord is not an object o) the law . . .It is economically better 
that the tenant should be able to free himself from debt than that the 
landloi'fl sliould be able to (‘xting^uish the occupanev right”_per Tapper 


1 lie value of the tenancy to he ascertained under this section must of 
course l)e the lyona fide value at the. time when notice is served on the 
landlord or when it ought to have been given. If it is founded on an 
alleged <lel)l and such de!)t has no n'al existence, or if the consideration 
for the transfer is wilfully exaggerated lyv the tenant and his transferee to 
defeat the landlords claim, then no value has been proved which the 

Revenue Oflicer should accept....and he will be justified in taking 

r'hc 'market value as the measure of the price which the Irndlerd sfouTd 
be rcfiuired to pay. If the consideration for the transfer is made up of 
interest which has accumulntctl in accordance with the terms of the mort¬ 
gage-deed this is not of Itself a reason for reducing the value to the 
advantage of the landlord, hut if the tenant or his transferee had done 
anything to prejudice the landlord's position, the Revenue Court may be 
juslificd in taking market prit'c ns ilu' measure of the value.*'' 

” I he value, however, to he fixed under section 53, should be the 
value at the tunc wIk'u notice is served by the tenant on the land¬ 
lord. 'I'his was express’y said in i WK. iqoi (Rev.)—what is the value 
here wlu'ti tlu* original tenant failed to give notice at tlie proper time, vie,, 
five years ago? Are tlu' tenant and Ivs transferee to be allowed to keep the 
landlord in the dark while interest accumulates against him and the satis¬ 
faction of his ( laim hy no at t or fault of his thus hccomes more and more 
exjienslv(’? C Uarlv this wouhl Ik' quite unjust. It is a good thing that the 
ton.ml should he frei'd friun debt, but be docs not deserve complete free* 
dmn at the cost of flu' loss of pre-t'mpllon by the Ian<lloi\l unless he abs¬ 
tains from (ondiu't \\h ch pr('ju(liees llu' landlord’s position. Merc the land- 
loid has gri'atly hiH-n pri'judlcetl. 'flvs was expresslv said 

tmot (Rev.)—what is the value might cer¬ 
tainly have pun based at something much less than Rs. 434. On 

the other hand the mere mortgage delu itself, without interest, Vic.. Rs. 
coo, does ri»)i lepiesent tlie full ^alue ol the oeeupanev right to the tenants 
at the time when they (Might to have given notice. It is to be assumed tha 
the mortgage of an oeeupanev bidding even bv rond'tional sale will fetch 
somelb.ng h-s than Us sale outright, rnder'lhese circumstances it was 


l.\ t^'liin r. lUohnmnind R;tksli.-12 IV 

14. Rnm r. Rntnn lkis~2 IV R 

15. Ihiil. 


R. 1901 (Rev.) =.43 T. L. U. 1902, 
([!ov)=.v1 r. T., R. 1904, 
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quite right to ascertain as nearly as possible the market value of the land 
and accept that as the measure of value 

According to sub-section ^4), if the right of occupancy is already 
mortgaged the value is to b(‘ fixed as ;f it were not mortgaged. 

Sub-sections (7) and (9)—effect of the purchase by the landlord on the 

rights of mortgagee of occupancy rights. 

As soon as a landlord purchases occupancy rights under section of 
the Punjab Tenancy Act of 1887 at the value fixed bv the Revenue OfRcer 
both the right of occupancy and mortgaged rights created bv the occu¬ 
pancy tenant in favour of a third person become extinct and therefore no 
question of redemption of mortgage can arise, i.e., the landlord gets the 
occupancy holding free from anv incumbrance and the mortgage debt b'^- 
comes a charge on the purchase money under section 53 fy) of the Art.^^ 

If there is any dispute as to the amount of mortgage monev the Reve¬ 
nue Officer must retain it till the decision of a Civil Court. (32 P.R. 1906). 

Section 33 of the Act does not authorise an adjustment out of Court 
between the landlord and tenant in fraud of the rights of a mortgagee of 
the tenancy. If the Revenue Officer does fix the price h’mself and does not 
make the landlord deposit it with him nor act under clause (9) of tlic section 
the rights of occupancy are not extinct and the provisions of this section 
having thus been ignored the mortgagee of the occupancy tenant can sue 
the landlord for recovery of possession as mortgagee against the trespasser 
in a Civil CourtA* 

Where the Revenue Officer ascertaining under sub-section (q) above 
the amount of the mortgage debt due to the mortgagee under 
his mortgage as a charge on the purchase money decides 
the dispute against the mortgagee, the mortgagee has a good cause of 
action to bring a declaratory suit under section 42 of the Specific Relief Act 
for in view of the provisions of th‘s Act. no further relief is open to him 
such as would preclude a suit for mere declaration.'^ 

Merger. 

In order that lease of Immovable properly may be said to be determin¬ 
ed by merger the entire interest of the lessee and the entire in^^erest of 
lessor must however rest in the same person in the same right.So where 
a co-sharer landlord purchases the interest of a tenant, then unle'^s the 
purchase is made on behalf of all the co-sharers there is no merger.-' Simi¬ 
larly, there is no merger where the tenant acquires share in the proprietary 
interest.^* 

See section iii (d) of the Transfer of Properfv 
Direct sale in favour of the lanrl.lord—its effect. 

The landlord’s rights are the same when the tenancy s sold to him 

16 . Ibid. 

17. Raghu Naf'h Das Rabininr^23 P. R. 1912=14 I. C. 776. 

18. Bhag Mai v. Pir Bakhsh.T:32 P. B. 1906-.= 79 P. L. R. 1906. 

19. 23 P. R. 1912. 

20. 53 I. C. 16 Pat. 

21. 19 C. W. N. 455. 

23. X929 Cal. 553. 
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direct as when he has obtained the tenancy by exercising the right of pre¬ 
emption provided by this section. Where the tenant proposes to sell to the 
landlord from the first [(any one of the many landlords being deemed to be 
a landlord for the purposes of this section, under clause (10)], there is no 
scope for the appli{'aiion of this sect'on, and the occupancy rights become 
extinct. Thus where transfer of occupancy rights was made to one of a 
bf>d\’ of landlords, without complying with the provisions of sections 53 and 
56 of the I'enancv Act, and the landlords had not come forward to object 
to the alienation, but the sale was souglit to be impugned by the tenant’s 
reversioners, it was lield that the occupancy rights had become exthict by 
the sn'e to the landlord and the tenant’s reversioners could not impugn the 
sale."'' 

This however, docs not affect the rights of landlords inter se ; that is, 
the power of the other landlords to contest unauthorized transfer to one of 
several landlords.*' d hus if a tenant docs not cause a notice to be served 
on the landlords hut ^ells directly to one of them, or causes the notice to 

4 

he served on the purchasii g: lanillord a’one, tlic other landlords have got 
the right to contest this transact'on. 

Sec commentary under section 60. 

Hut by virtue of clause fi) an occupancy tenant has the right to sell 
Ills liolding to a stranger if lus landlord should fail to purchase it when 
given an option to do so in accordance with the clauses (2) and (3) of this 
section. W'here a tenant who had agreed to sell Ivs occupancy holding to a 
strang(T served a nodu'c on his landlord as rerjuired under clause (2) but 
inslca ! of taking this opportunity to purchasi' ihi' holding the landlor 1 
pri\alcly |)urchased the holding I'rom the tenant after the e\pir\- of the 
period fixed hy llu* Rt'venue-fdfliccr ftu- paying the priic, it was ludd that 
the original pun'haser was eiititled to sue to enforce the 
aru’c of the lontr-H't of sale.*’ 


specific perform 


1 his priiu'ipk' applies also to mortgages and a reversioner of an oecu- 
pniu'v tenant cannot, therefore, impugn a mortgage of the occupancy rights 
made hv the icn nu in fa\-our of his landlord.*'^ 

Acquiescence by the landlord to a transfer made without serving a 
notice —iti effect, 

Sub-seetion (j) of S. 53 above lays down that—“if a tenant having a 
rigdif ()l (KH'upan v undei ^i-etion 3 intends to transfer the right by sate 
’’loi t'ci^c by conditional sale or usufructuary mortgage, he 
ean <- 1 >iicr of Ids inienih)!! to he served on his landlo .] lluough a Revenue 
^^1 ^ si. all (leler pio.re-’'ng with the transfer for a period of one 

1 !'■ lit m die (’a'l- on x '". h the notice is served.” And section 60 of this 

''' ' bn g-- niadc ot a right of (*ccupaiu v in contra- 

1 on .if the fi'n .n-ng prox’sions of this chapter <h:\\\ he voidable at the 

’’ "I b(' •' ' ' '■(]_ ,,r I nu-'^e. wiihui the period dcst'rlhcd hv the Indian 

'be ([ncsiinn to lie examined is if the tenant (Kx^s not 
IS nolle,, o! 'us hiteniam t,. l.e served on his laiullmd in the manner 


o-^ 

• • 

24 . 

or. 

26 . 


Niliil SiiH'' r. KIkc/ n Singli-24 IV H. 1002 (F Hi 

Il.id. 

A. 1. IV 1028 hah. 860 -tlO T. (V 247. 

Huri r. Miila .Sini;li-.7v^ R IV 1911^^11 I. C. 42V. 
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prescribed i'l this scct:on 
the landiora to get sucn 
landlord by his subseqiM 
the ? 


ccn he plead in a subscqu^a. 

j \ j c r - ''' 

M . . iiduci 1 aLdi- d d 


.-nit brou. 




1111 ei 1 i 1 


liie luiiucr view v. n>'. iv .i;! ; 

able iraiulcr ot oceuparF ) eoC! i c- . 

un Lilt part oi ihe icin'aioio •j" .. > to- now o. ^ 

anu in tiineicnt cases rcitncu lu ueiovv u.nerL iu - 

acquiescence were noted. In a suit instiiuleci ;n igo,< n_> a lamnoiu m .scl 
aside a sale made bv an occuijancv tenant heiumf^- unc.er section 5 01 me 
•Vet on the ground that it hau been eliecltJ without his pi e\ .0.:.,, eo,.se,.> 
and was, therefore, void, it appeared that the sale deed was registered on 
27th February 1890 and mutation effected m the following .tpril, and that 
the rents were paid by the alienee alter that and accepted by the plaintilt. 
It was held that the landlord’s conduct and acts amounted to acquiescence 
and he was estopped from contesting the sale." 

It has, however, been remarked in Hunlii Snigli v. Maiigdl Snigli and 
others.-'^ 'T would have welcomed an opportunity to state my view that 
sections 53 and 60 of the Act would be strictl\ acted on 3> tie rcneiiuc 
courts. My view of the law on which all the lower courts have 
entirely chiferent from ihe view which they have adopted. I do „ot think that 
acquiescence cures the deject of failure to cause notice to e scri.ee on 

landlords through a revenue ojficer. 

From this it appears that if the tenant does not cause 
intention to be served on his landlord in the manner 
section no plea of subsequent acquiescence can pre\ai an 
voidable at the instance of the landlord under section 60. 

See also commentary under section 56 0/ the Act. 

Locus standi of reversioners of occupancy to tenant contest alienation 

occupancy rights. 

See commentary under section 6o. 

Right of pre-emption created by this section in favour of the landlard- 

scope. . 

According to the provisions of section 3 (1) o( the 
lion Act (Act 1 of 1913) every right of oceupaney w ic tc « 
not is “agricultural land.’’ Section 6 01 ihat .-ct provice nrovi- 

pre-emption exists in respect of agricultural land su jec o 
Lns and limitations contained in that Act. Before the P^f ‘f 

emption Act section 10 (b) of the Punjab Laws j ct pro\it transferable 

ence of the custom of pre-emption was presumed n ie 

rights of occupancy, for the determination of wduch recourse 

taken to the Punjab Tenancy Act, and if the right of o<^cupancy was not 

transferable the Act did not create a Ptesumplmn in favour of pre-emp^ 

but allowed a custom to be pro^i^Th.s distinction b etween transfer 

27 . See 1 P. E. 18 S 8 (Eev.) ; 2 P. E. 1868 (Eevd ; ® 

(Rev.); 3 P. R. 1907 (E«v.); 100 P. R. 1887 ; 7 P. R, 1901 (Rev,), 

28 . 8 P. R. 1904 (Rev ) =60 P. L. R- 1905 . 

29 . 1933 P. C. L. 16 (R«v.)=Case No. 18 of 1932 33 decide 
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able anti non-translcrable rights oi occupancy has been set at rest by the 
prcbcni \tt ol Pre-einption, so that th‘s right exists in cases of all rights 
of occupancy whether under section 5 or 6 or 8. 

Section 53 of the Punjab Icnancy Act lays clown that a tenant having 
a riglit of occupancy under section 5 niust if he wishes to alienate his occu- 
panev rights, give notice to his landlord through a Revenue Ofheer and the 
landiord may then within one month buy die rights at price to be fixed 
b) iliai Oilicer. ihis is a bind of pre-emption/"' 

1 he rigln lias been expressly saved by section 2 (2) of the Pre-emption 
Act. so that if he exercises that right under clause (5) above, the reversion¬ 
ers or other people have no rig^ht to claim pre-empt on. It is only after the 
landlord has failed to exercise the option that the provisions of section 15 of 
the Pre-niption Act become operative. 

It is also to be noted that this right of pre-emption vests in the land¬ 
lord before a sale is actually made by the tenant. I'lie landlord has the 
Option or accepting or rejecting the oiler so ma le. H he accepts the ofier 
;ind the sale is completed, the matter ends there and the rights* of occu¬ 
pancy are extinguished. If he rejects the oiler section 15 of the Pre¬ 
emption Act will begin to operate though the landlord can still claim the 
right of pre-emption, not as a landlord under the Tenancy Act but under 
section 15 of the Pre-emption Act.^'* 

If, however, a sale is made by an occupancy tenant to a third person 
without liis first mabing an olTer to his landlord, he can step in and exercise 
the right of avoiding the sale under section 60 of the- Punjab Tenancy Act 
l)ut he has got no right to sue under section 21 of the Punjab Pre-emption 
Act for pre-emption of that tenancy against a person having a right of pre¬ 
emption under section 15 (a) or (b) of the Act.-'*- 

It is also to be noted that the landlord’s refusal to proceed under this 
section does not amount to waiver of the right of pre-emption.^^ 

If a landlord purchases from an occupancy tenant out of court, no suit 
lor pre-emption lies against him whether the occupancy rights are under 
section 3, or under S. 6 or 8."^ I'his rule holds good even if the landlord 
be a morlgagee of llic right of proprietorship. 

Right of purchase by the landlord and the Punjab Alienation of Land 

Act—anomaly. 

Anv right of occiii)ancy is ‘land’ wilhut iho meaning of section 2 (3) 
the Punjab Alieiuilion of Land .\cl, Proviso 2 (u) lo section 3 (2) 

of that Act lays down lhal if an occupancy tenant who bcU>ngs to an agri¬ 
cultural tribe wants to sell his right of occupancy to liisi landlord who does 
not belong to an agricultural tribe, llie sanction by the Deputy Commis¬ 
sioner shall not be necessary, so that there is no restriction on such aliena- 


30 . 36 P. H. 1912-^15 P. \V. 11 1912=13 I. C. 28 = 18 P, L, R, 1912 , 

51 . 82 V. lb 1901 . 

32 . A. L U. 1924 Lah. 210 = 72 I. C. 316 . 

33 . 22 P. P. 1901 . 

34 . 116 P. R. 1916 = 38 I. C. 712 ; 36 P. R. 1912 was not Approved in this C&S6) 
See also 95 P. R. 1919=52 I. C. 525 . 

35 . 30 P. R. 1919 = 47 I. C. 3^=149 P. W. R. 1918 , 
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tion. But section 2-A of the same Act lays down—notwithstanding any¬ 
thing contained in sections 53 54 Punjab Tenancy Act, 1887, 

when a landlord makes a claim to exercise the rights thereby conferred 
upon him the provisions of this Act shall apply thereto/’ This means that 
if the landlord happens not to be a member of an agricultural tribe while 
the occupancy tenant is, the .sanction of the Deputy Commissioner is neces¬ 
sary ifor the' purchase. This is a strange anomaly of law that the sale 
which can be effected privately cannot take place through a Re\'cniic 
Officer.. It may, however, be noted that the Financial Commissioner by his 
circular letter No. 6043 dated i6th October, issued instruct.oii'^ 

that when an occupancy tenant proposes to alienate his land, i.c., his occu¬ 
pancy holding to his landlord, and sanction is required under section 3 
(2) of Act XIII of 1900, sanction should always be given as a matter of 
course, irrespective of the tribe or calkng of the landlord. 


Another anomaly. 

Mark the following anomaly with respect to the i>owci' of transfer un¬ 
der this sect'on :— 

Suppose an occupancy tenant under section 5 has no heirs so that 
the occupancy holding is to fall in to the landlord after his death The right 
of alienation under this section enables such a tenant to defeat the proprie- 
tor’s right unless the latter is prepared to pay a considerable sum by 
way of purchasc-monev, for the tenant can at once get a nolu e issue to 
the landlord that he proposes to sell the right to a stranger and the land¬ 
lord can purchase it only on payment ol the sum fixed b\ the eveni^ a 
cer. In this wav if the landlord is not willing to pay the required sum daugh- 
tcr’s husband and sister’s sons and other persons who haxe no right o. 
succession can be brought in from other villages. 

Mutation pertaining to the transfer of right of occupancy. 

In this respect the Financial Commissioner has laid down the following 
instructions :— 

“In mutation proceedings relating to the alienation of occupancy 
rights the landlord is undoubtedly an interested party, ^ and he 
made a party to the proceedings. The Revenue Officer s or er s 
briefly whether the landlord has been examined by him, and, ^o, " l^et 
the landlord consented to the alienation and whe er . Th\< 

sections, 53 and 56 of the Tenancy Act, have been er th^ 

procedure will do much to obviate the difficulty o eci mg Revenue 
landlord has acquiesced in the transfer within t e fg- 

Tudement No i of i8q 8, but if as a matter of fact, the 

takeTph^ the mLS must not be refusd simply because the landlor 

refused his consent or because the provisions of and ha^e 

not. been complied with”. As already remarked this mfe.cnce nf acq^ 

scence is not of any value now. 

Form of Notice under section 53 (2). 

Notice issued by A.B., issueTpursuani 

NOTICE OF TRANSFER OF RIGHT OF OCCUFAi\i--i£ h 

36 . Lana RfeeWds ManuBl, para. 7 -D ; See also 44 P. L. B. 1903 end 1932 

n. L. X. ' ■ 
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to the provisions of suh-sei lion (2) of section 53 of ihe J^unjab Tenancy Act, 
1887. 

I'cnani on whose application th's| C.l). [ivith father's name, 

notice is issued. caste and residence. 

Landlord on whom this notice is| K.F. (wiiti father's name, 

to be served. caste and residence). 

I.and to wli ch this notice relates. [Give for each field its number 
and (1(5 area, also the total area to which the notice relates, and the estate 
and tahsil in which situate]. 

In accrjrdance with the application of C.l)., tenant, who has a right 
of occupancy in the land above described, Notice Is Hereby (liven to 

li.F., tlie landlord, Uiai the tenant C.l)., intends to transfer (u)_ 

-of h's right of occupancy in the said land by ((?)-to G. H,. 

''On of . caste , residing at-and E.F., 

the landlortl is hereby informed that, if he wishes to claim or purchase 

ihe right of C.l)., tenant, in this land, he should prefer his claim to an 

Assistant Collector ol the ist grade within a period of one month from 
the dale on which th^s notice is served. 


Dated at the Rc'venuc Office <^f 
rirs—- (lay———. 


{Seal and signature of 
Revenue Officer). 

(а) 'I'lic whole or a share, as the case may be. 

(б) Sale, gift, or other forni of transfer, as tiu' case may be. 

S. 54. Where a mort^a^ee of a riofht of occupaiic}'' under 
PiTK^edurc nn sectioii 5 proposes to foreclose his mortgage, 

Ino^Sroi or Otherwise enforce his lien on the land 

il ocntinaHc V snbject to the right, the provisions of the 


oenu parley 
under section 5. 


last foregoing section shall, .so far as they can 
be made applicable, apply as if the mortgagee were the tenant. 

Sale of ri-M u[ . ^ ^f occupaiicy nnder sec- 

occnpniKiv under tioii 5 may be sold in exeention of a decree 

»f » Court. 

(2) But notice of an intended sale of any such right 
shall be given by the Court to the landlord, aiid, if at any 
time before the close of the da}' on which the sale takes 
place the landlord pays to the Court or to the officer 
conducting the sale a deposit of twenty-five per centum 
on the hightest bid made at the sale, he shall be declared tt) be 
the purchaser instead of the person who made that bid. 

Sub-so.tion (I) ol .sootion i(> of ilic Punjab .-Micnation of Land Acl 
lyoo, ' nacy that ‘no land belon-ino- to a member of an agricultural tribe 
shall be so d m execution of a.u decree or order of anv civil or revenue 

of this .w. 

L iK cr tb.it Au, land meludes any right of oeeupanev. ' Hehce aV far 
as the ocLupaiKv right ol a member of agricultural tfibe (s, concerned 
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section 55 of the Tenancy Act has become inoperative aiui a dead letter 

now. 


A purchaser at a sale in execution oi a decree for money of any occu¬ 
pancy holding" in which the tenant had no transferable interest does i>ot 
acquire any title to it, though after the sale the landlord recognizes such 
purchaser as his tenant and makes a settlement of the same with him 
In a case where the plaintiff in execution of a decree for money against 
the defendant purchased the latter’s occupancy holding on which he had 
no transferable right and then brought a suit against defendant for re* 
coverv of possession it was held that section 244 ol the Civil Procedure 
Code,' 1882 (corresponding to section 47 of C. P. C.. 1908) was no bar to 
the plea of the defendant that plaintiff; did not accpiire any title as the 
former had not transferable interest therein.^’ 


\'ote. It sometimes happens that r:ght of occupancy under sec¬ 
tion 5 of the Act is sold in execution of a decree of a Civil 
Court without serving a notice by the Court to the landlord 
as required by sub-section (2) of this section and the landlord 
then brings a suit under sect on 60 of the Act for cancellation 
of this sale or for dispossession of the transferee or for both. 
Such a suit seems to be admissible. Hut In such cases if it 
is proved that the proceedings relating to sale of the right o! 
occupancy were regular and there was no fraud and ali bid> 
were genuine, the Revenue Court may be well ady:sed to ask 
the landlord if he is prepared to purchase the right at the 
highest bid offered, and in case he selects to do so it shou, d 
be sold to him at that price and the amount made over to tlu 
transferee. This is in keeping with the spirit of sub-sect:on 
(2) of section 55 and section 53 of the .Act. See in this con¬ 
nection 6 P. R. 1893 (Rev.). 

In execution of a decree against a tenant with rights of occupancy iht 
decree-holder attached occupancy rights. The annual profits of the rights 
being auctioned the decree-holder bid Rs. 45/" addition to the payment> 
to be made by the tenant to the landlord. The decree-holder was put n 
possession of occupancy r'ghts for 14 years, after which it was to return to 
the tenant free of all charges. Held, that the alienation of the ^ 

decree-holder made by the Court for the benefit of the judgment-debtor, .1 
tenant with rights of occupancy, should not be carried into effect withoui 
giving the proprietor of the land the option of taking the land on the term- 
accepted by the decree-holder, because such tenant by S. 34 of the ) *^*^ 1 ** ’ 
Tenancy .Act (old Punjab Tenancy Act of 1868), was bound to make an ofl-e. 
to his landlord, of the land he wished to a’ienate. If the landlord refused 
to take it at the market value the tenant might sell to others. [32 P iv 
1873 F.B.] 

DISTRICT. 

Form of Notice. 

NOTICE OF SALE OF RIGHT OF OCCUPANCY In execution of 
a decree or order of court issued to the landlord pursuant to the pro- 


37 . 1 C. W. N. 396 . 
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\ isions of bub-scciion (2) of section 55 of the Punjab Tenancy Act, 1887, by 

held at the Court of in the district aforesaid. 

Landlord on whom this notice is A. B. {with father's name, caste 
to be served. 


I (Miant whose right of occupancy 
is to be sjld. 


e 


and residence). 

C. D. {with father's name, 
caste and residence). 

1 enancy to which this notice relates {gi've for each field included hi 
llic tenancy its number and Us area; also the total area of the tenancy 
find the estate and tahsil in which situate). 

NOTICE is hereby given to A. B., the landlord of the tenancy abov, 
described, that the right of occupancy of C. D. the tenant will be sold b) 
this court at o’clock of the day of 193 . in execution of 

the decree described below; and the landlord is hereby informed that if 
at any time belore the close of the day on which the sale takes place he 
pays to the court or to the ollicer conducting the sale a sum equal to one- 
lourth of the highest bid m.yle at the sale, he shall be declared to be the 
pin chaser of the tenant s rig^ht til cxTupancy at the amount of that bid. 

Dated at the Court of 

Seal and signature of the Court. 

Dus day of 193 . 

S. 56. A right of occupancy under any other section than 
tninsiei- ,ii .scctiou 5 shall not be attached or sold in 

execution of a decree or order of any Court 
•Mctinii thin sec- or, withoiit the prcvious consent in writing 

of the landlord, be transferred by 

contract. 


t b. 


private 


Shall not be attached or sold in execution of a decree etc.”— meanintf 
and scope. . 

right of occupancj under any other section than section s means 
light of oceupaney under section 6 or section 8. Section 56 of the Act 

a right ol oeenpancy under section 6 or section 8 shall 
t be attnehed or sold ,n execution of a decree or order of anu Court. 

under section 6 or section 8 cannot also be trans- 
38 ^ P’'''-"'- euMtraet without previous consent in writing of the land- 

ih in^sil'iloM “‘-'^'“Pancy rights under any section other 

eution noi oni '1 P'from attachment and sale in exe- 

welP’ Section -r I uid parties but against the tenant’s landlord as 
ol iie l.n .V TAct, was enacted for the protection 

< ontr u-t -IS 'bet' " ' Ii^ '* not effect the validity of the 

^se o "'‘■.“■■-''VO'.' alienees, if the landlord does not 

unir.;: d:":;'; obumwdf 


3a .Un.M- S.MKl, ... H„8s:u„a = 35 1>. R. 1912 = 13 I C 28 

39. c.anga I a.„ , . Ka.am Din = 82 1 >. R. 1903=140 P. L R 1903 

Ha,„ RalU,.., Sa.., R,„„.. .v , „ ,930 ^ 
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Transfer ’ includes exchange and bequest by will but not collateral 

mortgage. 

An alienation by means of a will though not expressly included must 
rank along with alienations made in contravention of this section as well 
as section 53.^^ Similarly, an ‘exchange’ is also a transfer within the 
meaning of this section though it is between two occupancy tenants under 
the same landlord.*^ 

Sections 53 and 56 of the Tenancy Act apply not only to sales but to 
gifts and mortgages also; a tenant has an absolute right of alienation 
unrestrained by any one if he complies with the provisions of sections 53 
and 56.*^ 

Undoubtedly the law protects landlords against transfers of possses- 
s-ion, but a mere collateral mortgage, as long as it remains such, does 
them no harm and to cancel such a mortgage at the instance of the land¬ 
lords would be an incentive to fraudulent collusion between landlords and 
tenants to the detriment of third parties. A collateral mortgage is, 
therefore, not included within the meaning of ‘transfer’ as understood in 
this sectionA^ Similarly a collateral mortgage of a right of occupancy 
with a condition that the mortgagee shall have possession in default of 
payment of interest after a certain period is not a transfer ol such right 
by private, contract within the meaning of this section, but it is only an 
agreement (amongst other things) to transfer in a certain contingencyA'' 

Usufructuary mortgage of occupancy rights under section 6 or section 

8—mortgage rights in occupancy tenancy not liable to attachment 

and sale. 

Landlord is competent to object to a transfer of mortgagee rights 
by a mortgagee of occupancy rights under section 6 or section 8 to a 
third person, for a usufructuary mortgage is subject to al; the liabilities 
of a tenant and a transfer by him is to be deemed a transfer by the tenantA® 

Occupancy rights were mortgaged to L in 1903 for 25 years for Rs. 
1,100 on 15th Jar<uary 1926. B took over the mortgage paying Rs. 1,100 to 
the previous mortgagee. Mutation making note of this transaction was sanc¬ 
tioned in 1926. Subsequently on 6th June 1929 ^ mutation was sanctioned 
Redeeming the mortgage as between the tenant of first mortgage and a 
second mutation entered for new mortgage to B. The landlords objected to 
the new mortgage as being without their consent and sued for possession, 
ffeld, that the second transfer was voidable at the instance of the laoidlord 
ibid. [7 Lah. 1212, 9 Lah. 88, and 3 L.L.T. 23 referred to.] 

N in execution of his decree attached certain mortgage, rights in an 
occupancy tenancy. The executing court held that the occupancy rights 
fell within section 6 or section 8 and there was no ground of appeal taken 
to the lower appellate Court by the decree-holder against that finding. 

41. 11 P. W. R. 1911=97 P. L. E- 1911 = 8 I. C. 869; See also A. I. R. 1933 

Lah. 400. 

42. Baksha v. Fateh Mohamma(l=2 F. R. 1898 (Rev.). 

43. Bun V. Mula Singh=78 P. R. 1911 = 11 I. C, 427 = 208 P. L. R, 1911, 

44. Wazir Chand v, Ala Dad = 104 P. L. R. 1901; See also A. I. R. 1933 Pesh, 49, 

45. Ibid. 

46. Fauja etc. v. Taj Beg etc.,=1932 L. L. T. 64=1932 P. C. L. 36 (Rev.). 
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The lower appellate court endorsed that finding but held that, although 
the occupancy rights themselves would have been exempt from attach¬ 
ment, yet the rights of the mortgagees were not exempt; heldy that in 

arriving at this decision section S7 of the Punjab Tenancy Act had been 
overlooked by the lower appellate Court and the rights of a usufructuarv 

mortgagee of occupancy tenancy under section 6 or section 8 of the 

Punjab Tenancy Act are exempt from attachment and sale.^' 


Subsequent acquiescence whether can ratify an irregular transfer 
under this section—such acquiescence must be in writing too— 
doctrine of estoppel not applicable in this case. 


In case of a transfer of occupancy rights under section 6 or section 8, 
Punjab 'lenancy Act, acquiescence of landlord evinced by silence and 
accompanied by the receipt of rent but not expressed in writing is not a 


bar to a suit under section ()0 of the Act to set aside the transfer. The 
most authoritative pronouncement on the subject is contained in /Ihi 
V. Ghuhwi IJiiidcr Khan and anothcr*^^ relevant extract Irom which is 
given below— 


“The law of acquiescence, which has been a part of the recognised 
case law of the Punjab for the last ihiity years, is based on Mr. Thorburns 
two judgments reported as JiuHin Singh v. Maharaja ]agai Singh** and 
Baksha v. Fateh Mohammad.^* They establish the following positions :_ 


(a) that under the old Land Revenue Act it was held by the Civil 
Courts, that a tenant can defeat liis landlord’s action, brought 
with Intention to cancel an alienation, by provinp- that the 
landlord had subsequently ratified his tenant’s act, but that in 
the last judgment under the old Act Ko. 26 of 1889 Mr. 
Justice Rattigan observed that any such plea required the 
clearest and most unequivocal evidence to support it; 

(b) that the change introduced under the present law (Act XVI 
of 1887) by which the landlord’s previous consent must now 
be “in writing” in no way affects the curing effect of acquie¬ 
scence ; 


(c) tliat unless tiie laiuHortl sues within a 
acquiescence may be inferred; 


reasonable time, 


(t/) that what per od constitutes that reasonable time depends on 
the circumstances of each ease; 

(e) that the receipt of rent lor more than one harvest is an act 
which amounts to acquiescence. 


1 hese propositions have been followed by Mr. Gordan \Va"ker in 

levenue judgment in Mohar Singh v. jhanda^ in which he observes that 

these questions of subsequent acquiescence must always be questions of 
degree. 


47. Abdullali and aiulher r. Naiain Dat and otluTS= (1936) 38 P. L. R. 625= 
A. I. R. 1936 Lali. 370; aLo 7 P. R. 1901 (Rev ) 

48. 1935 L. L. T. 1. 

49. 1 P. R. 1898 (Rev.). 

60. 2 l\ R. 1898 (Rev.). 

1. 3 P. R, 1907 (Rev.) =44 P. L. R. 1908. 
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From a perusal of our learned predecessor’s judgments it appears to 
us that the particular po nl on which they ha\c gone astray is in the as¬ 
sumption made tlial the change in the law docs not affect the cuiing elT- 
ect of acquiescence. The word “accjuicsccnce” 's used in two senses: 
sometimes it is used to denote conduct which is evidence of an intention 
to abandon an equitable right; sometimes to denote conduct from which 

another party would be ju.'-tific-d in inferring such an intention, i.e., it is 
sometimes employed as equi'.alcnt to conduct whii'h amounts to a release 
and sometimes as equivalent to condiu't which creates an estoppel or cons¬ 
titutes a promise for which the acts of the defendants supply a considera¬ 
tion. Acquiescence, properly speaking, relates to inaet cm during the 
performance of an act, laches relaK's to thr delay alter the act is done. 
Mnrarilal v. Balkisan,^ 

Now it is clear that the legislature when it inserted the word “in 
writing” definitely intended to rule out any acqu escence so far as 
consisted in inaction whije a tenant was concerned :n the sa’e of occupancy 
rights, and ti.* this extent Mr. Thorburn is certainly wrong in saying 
that the change in no way afiects the curing ciTeci of acquiescence. The 
question before us is whcihcr the change aPei'ts the curing ollcct of that 
kind of acquiescence which is most properly known as laches and consists 
in silence after the land has been sold. Now ilie ground for adnittiug 
the defence of laches according to the doctrine of the English Courts of 
Equity is that a plaintiH in cc|iiity is bound to prosrciuc his claim without 
undue delay, but wlierc there is a statutory lime 1 mil to all conceivable 
kinds of action, the plaintifi is entitled to the lull staiuiory period befoie 
his claim becomes unforccabic (N. T.. RamtfS'n.'dmi v. .U. .S'. , 1 . P. L 
Palaniappa,),^ Moreover acquiescence can be no more than “«acnuicsccnre 
in such circumstances that assent may be reasonably inferred from it , 
and when ihe lou' requii-cs that conseni should he in iC’r/V/ag it seems 
reasonable I0 suppose that acquiescence must he in 'ivrit’>nt^ too. In the 
present case the law savs that at the time of the sale no oral consent is 
sufficient, but unless the landlord gives bis consent in writing tlic sale is 
voidable, and we arc not prepared to admit that ary action nfteiwards 
which is not expres'^cd in writing can carry the force ^ of the consent 
which could not at the thne have been expressed otherwise. 

IVe have considered 'ivhcther in these circumstances the doctrijie of 
estoppel can be invoked, hut iCc find tJjai it cajiiiot. Estoppel is a ruli. 
of evidence wh’ch precludes a person, as well as his. representati\e, ^^ho 
has by his declaration, act or omission intenfonally caused ^ or peim'ttc': 
another person to believe a thing to be true and to act upon it, fiom cens¬ 
ing the truth of that thing, in anv suit or proceeding between himself and 
such person or his rcprescniaiivc. The thing here n ciuo^tion is the fan 
that under section 60 of the Tenancy Act the sale without consent in writ¬ 
ing is voidable, a matter the proof of which is not open to question. \\ c 
are, threfore, of opinion that in face of the mandatory provisions of the 
law acquiescence evidenced by silence and even accompanied by the re- 
-ceipt'-of rent, hut not expressed in writing-is not a bar to a suit under sec¬ 
tion 60 of the Act to set aside the sale of land bv occupancy tenants hold¬ 
ing under section-6.- It is therefore unnecessary for us to cons-oer 
whether there has or has not been any act of acquiescence in this case 


2, 95 I. C. 636. 

3. X22 I. C. 37. 
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Thus all the previous ruling^s, vio.. i P. R. 1898 (Rev.); 2 P. R. 1898 
(Rev.); 26 P. R. 1SS9; roo P. R 1887; 82 P. R. 1881; have been 
superseded. 


Whether consent of mortgagee of the right of proprietorship, landlord 
sufficent ? 

As has alreacl\ been remarked under section 53, the consent of morl- 
g’apcc of the ri^ht of proprietorsliip not sufficient and the morfea^for 
landlords are entitled to sue for cancellation of any transfer made without 
their wr Iten consent, unless there is express stipulation to the contrary 
in the morti^age deed. 

See cotyimoilary mnicr sedio}} 53 pages 186-187. 

Consent of one of the landlords when there are more than one, not 
sufficient—such transfer challengeable even though in favour of one 
of the landlords. 

I'he landlord’s eoii'^ent is a ('ondition precedent to the validity of an 
alienation made hv a tenant under sect'on 6 of the Punjab Tenancy Act, 
The consent of some of the proprietors docs not bind the rest.* The other 
landloi ls have the rii^ht (o ^et such a transfer declared void. Ever, 
transfer in favour of oiu' of the latullords is open to challcnpfe bv the 
other landlords. 

See coanni'iifary iiftdcr sccliaiis 53 and 60 unilcr the same hcadiug. 

Locus standi of reversioners to object to transfer by an occupancy tenant 

Sec commenlarv under seefion 60. 


o<;(’upan<*y. 


S. 57. Wlien a ri^ht of occupancy has been transferred 

Ri-i tsnnri lia- usufructiiarv mortGfage to a 

h lit ios of trans persou otlicr than the landlord that person 
feivo of ritriit of shall. 111 respect of the land in which the 

ri^ht subsists, have the same rights, and be 
subject to the same liabilities, as the tenant to whom before 
the transfer the right belonged, had and was subject to. 

Meaning and scope. 

This sccllon jircscribcs that wlicn i rii^lit of occupancy has been 

transferred by sale, gilt or usufructiiarv mortp^nqfc to a person other than 

the landlord that person shall, in respect of the land in which the right 

subsists, liavi' the same ri;:;hts, and bo ‘subject to the same liabilities, as 

the tenant to wliom belore tlie transfer the rivrht belonged, had and was 
subject to. 

Thus where there :s a " 1 ft of occupancy rierhts, the relJitionship of 
landlord anrl ten.nnt is created between the landlord and the donee and 
their mutual rights and oblijjat:ons are as those defined by * the pro¬ 
visions of the Tenancy .Act.* 

A. 3ruli;iinm;i,I Rak^l, r. M.!, Nnv Phan^eS IV P. IS 80 ; Soo aPo 92 P. R, 1887; 
7 P. U. 1905 (Rov.). 

5 . Dowan Sin^h r. Kitchen Siitgh = 20 I. C. 771 = 115 P. R, 1913 « 303 P L. R, 
1913 = 198 P. W. R. 1013 . 
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As a natural sequence of the provisions of this Act, if the first mort¬ 
gage by the tenant is not attacked by the landlord subsequent morlgage 
which pays the first mortgage may be assailed by the landlord.'’ 


The land in question was mortgaged bv oecupanev tenants to one L 
in 1903 for 25 years for Rs. 1,100. On 15th January 1926, B took over 
the mortgage paying Rs. 1,100 to the previous mortgagee. A mutation 
making a note of tliis transaction was sanctioned in 1926. Subscquentl\' 
on 6th June 1929 a mutation was sanctioned icdeeming the mortgage as 
between the tenant of the first mortgagee and a second mutation enter¬ 
ed for new mortgage to B. 'I'he landlords objected to this new mortgage 
as being without their consent. It was held that tlie landlord was compe¬ 
tent to object to a transfer of mortgagee rights by a mortgagee of the 
occupancy rights utKlcr section b or section <S cl the Punjab Tenancy Act 
to a third person, for a usufructuary morl_gagee was subject to all the 
liabilities of a tenant and a t'-ansfci- bv him was to be deemed a transfer 
by the tenant. It was furlhei* held that in a suit b\- landlord for posscs- 
.sion challenging an alienation bv the tenant as oik* without authority the 
decree must be passed ns one for possession against the transferee and 
not against the tenant, the efl'ect of such a decree being that where the* 
'landlord comes to execute the decree he can get posscss:on only if the 
Iransferee is in possession, and that a decree in favour of a wrong person 
is a material irregularit\- justifving interference in revision.' 


Plaintiff, proprietor, sued to recover posscss on of land held by de¬ 
fendant, mortgagee of occupancv tenant, who died without heirs two 
years before the suit was brought. It was held that plaintiff was entitled 
to a decree, as the interest of the mortgagee in the land could be no 
greater and last no longer than that of the mortgaror (occupancy) tenant 
from whom it was derw^ed, and that the mortgagor’s Interest having 
come wholly to an end bv reason of his death without heirs, the mort¬ 
gagee’s interest ceased with it, even if the mortgage was made with the 
proprietor’s knowledge or was afterwards assented to by him.* 1 he 
subsequent occupation of the mortgagee, however king it may be, would 
only be regarded as that of tenant-at-wilk® 

Difference between “ ^ift ” pnd “ mortgage.” 

A gift is not analogous to a mortgage. A donor parts with all ^ his 
righti. title and interest to the donee. A mortgagor does not sim:-arls 
part with all his right, title and interest to the mortgagee. A mortgagor 
has a right to redeem'; a gift followed by possession may not be revoked 
Gifts may no doubt under customary law be rendered voidable so far a,- 
^he interest of reversioners are concerned and, havmg regard to their 
claims, there is certainty an analogy between the position of a donee and 
of a mortgagee during the life-time of the donor. A reversioner cannot 
during the donor’s life-time sue to oust the donee but the landlord of an 
0^ '^'pancy tenant can bring such a suit during the donor s .life-uime anr 


6. 1952 L. L. T. 64; 1932 P. C. L, 36 (Eov.); See also A. I. R. 1953 Pe^’h. 49. 
^ Ibicl 

8. 79 I>, R, 1878; 6 I’ K. 1901 (Eev.) = 36 P. h. R. 1901; Sec also 8 P. R. ISOo 

(Rev.) =67 P. L. B. 1906. 

9. 8 P. E. 1905 (Rtv.l =67 P. L. R. 1906. 
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'/imiuition tlicrc-forc runs against hini from iIk- (late of the ^ifl transaction, 
and not from the date of llie donor’s death.’" 


See ulsn enninieiiiiirv iiiuler seeiicits 50 <Uhl fio 


‘ The landlord ' means all the landlords if there are n?ore than one. 

“rhe landlord" means rdl the landlords ('olleelively. Al'enation b; 
(XHupanev tenant iti favour of one proprietor, without the consent of 
ollu-r proprietors, therefore, does not operate to transler tlic tenant’s 
rij^lK of oerupanev to th(‘ defendant any more than it woiul be to a 
stranger. A transai'iion between a tenant and oik* of tin* severa’i persons 
who jodith are ilu* landlords cannot accurately be described as a Irans- 
a(iion betwein the tenant and the land’ord, and the mere circumstance 
t.hal OIK* of the persons is Joint landlord (annot aber the lefi’al character 
of the transa* tioii.” Similarlv, under a sa’t* by one of several co-tenants 
to one of llie se\erai landlords the vendee’s position shah be exactly th( 
same as that of his vendor.’- 


S. 53. (7) A tenant havinc: a ri^ht of occupancy inland 

inav, subiect to the provisions of this Act 
to tlie conditions of any written contract 
l)et\veen him and his landlord, sublet the land or any part 
thereof for anv term not exceeding: seven years. 

(7) A person to whom land is sublet havinsj a right 

of ocon])ancy therein shall, in respect of that land, and 

so far as regards tlie landlord, be, jointly with the tenants 

subject to all the liabilities of the tenant under this Act 


Subject to the provisions of this Act ’ 

ihc widow of a di’Ccascd Icnanl sucoi’cding 
suhK*l for more lhau one v(*nr. 


rch r. 10 scclion 59 ( 3 ) wherein 
lo a rigiil of occupancy cannot 


Sub letting by an occupancy tenant relationship between 
sub-lessee. 


landlord and 


A suh-lcliiiij^- h\ an occupaiuw ti*nani operates to 
^hip of landlord and linant between ilic landUu'd and 
the li-rms of sub-sct'lion { 2 ) aliovc.’* 


create a rclation- 
s\ib-tcnant under 


Sucli a ^uh-lrnant is liable lo he ejected bv ibc landlord on the death 
without hciiN ol the occu)>anc\ tenant wlio created the sub-Vasc as a 
tenant lioldiiiL; under a time-<'\pired t'ontrael. d'he suit is one lor eject¬ 
ment however, the plaint mav be worded the sub-tenant thus fal ing into 
the jjosition ol a Icnanl holding under a contract Ibe term of which 
liad expired, and is. iheia’fore, not a suit under seeli(vn 77 { 3 ) (^ 0 -** 
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1 RANSFKR OF RIGH'l OF OCCL'FAXCA' 

The Court thus orderino- ihc sub-tcnuu|-s cjcvlniunt is houn, 
a\\ai(i him (ompeiisat ion lor impro\-cmen!s oliVi'tofl h\- hhn.'* 

Special provision. 

It is to be noted thut tlh.s provision in the Punjab 'IVnanrv \rr 

cliffcrtit.’“‘ P'ovis.on in a special enactment. TIu' general law is 

Thus ordhiarily the duty of the tenant upon the determination of ibe 
tenancy is not ciiscliar^ed i)\- ilic tenant nicrdv ■'oin'-- om r 
unless he restores possession to the landlt:-d.'' I? 

ob'i,ation if h!s sub-tenant iX:::':; ^'^lo 

tyhen the term ends. The provision in the PunialFlenn, 

is’^"sDeciT”‘ 'nndlord'as' tbe'u.nnr 

IS a special provision m a special ennrtnienl.' ■ 

S.58-A. (/) Any tenant with a right of occupancy ntav, 

n.d?nfn'.''. . consent of Itis landlord, transfer his 

iinaeran'v''section nienihers of a Co-operative 

Coirsolidation of Holdings of 

, 1 , • r " he and his landlord are members 

and obtain from them any^ other land in exchange. 

(2) Notwithstanding anything contained in this Act or 
any other enactmeii^t in force any land obtained in exchange 

n pursuance of sub-section (7) shall be deemed to be .subject 

to the same right of occupancy as the land given for it 
in exchange]. * 

II beeiv added by tbe Punjab Tenanev (.VmciKlmenl) Ac‘ 

the p'u^t7r'“‘'’K ‘y consolidation of agricultural holdings in 

last 6 \ears and have secured great benefits for the owners and cultivatois 
y ringing all their scattered fieds together in one or two places It has 
been doubted whether rights of an occupancy tenant under Ss^ 5 to 8 of the 
I unjab tenancy Act (XVI of . 887 ) may not be adverselv affected bv Jhe 
pxchanges involved in this process of consolidation even though the cohwmc 
of the landlord may have been obtained in all cases. S. 7 of the Act aoDears 
on y to the establishment of a right to occupanev under S 6 of the Act 

SLfon “"''r Of exchange upon an occupanev tenanl 

beetton 53 confers a right of transfer by sale, gift or mortgage and docs 

not mention transfer by exchange. There is similarly mo mentLi of ex- 

cnanges m S. 57 . I he actual procedure of a co-operative consolidation of 

who have a right in lands in the area 

dfer^ '■-'to joint holding, embracing 

tliem^all, and then to re-divide it according to their previous rights alloting 

15. Ibid. 

16. See Alidiil Kadir r. Kiir-ud-Din^l4 P R 1898 

17. Ibid. 

18. Added by Pmijab Act, II of 1927. 
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lo each other Miiiable blocks of kind without the former evil of dispersal. 
'I'here art' tliiis two mutations effected in the revenue papers, though in prac¬ 
tice botli t)f them arc entered signed and approved at a single mornent oai 
the eonelusion of the proceedings, when every member of the society has 
aiteptcd the new holding which is being allotted to him by the society. The 
(>('( Lipaney tenant thereby ceases to be a tenant under his original landlord, 
and becomes a tenant under the entire propr'Ctary body. He then takes a 
ni'w plot ec]ual in area but diflerent in locality from his former p ot under 
bis original laiullord. Legally, therefore, he has made two exchanges and 
I hiuse 2 of this amending Bill inserts a new S. 58-A, in the Tenancy Act 
which protects him from any loss of right in consequence of this transfer”. 

Retrospective effect. 

This Amending Act came into force on 20th Januar}*, 1928 {Vide 
V. (i. Noln. No. 15-R, dated 2. i. 29). But the addition of this section 
Nhall however, have eiVect as if it had been made on the first day of April 
i()2o. I r/:/c section 4 of this Amending Act]. 

Succession. 


S. 59 . (/) When a tenant having right of occupancy in 

any land dies, the right shall devolve— 

Succi'Ssion til 
riua'y. 

l^ 7 ) on his male lineal descendants, if aii^s in the male 
line of descent, and, 

ib) failing such defendants, on his widow if aii 3 S until, 
she dies or re-marries or abandons the land or 
is under the provisions of this Act ejected there¬ 
from, and, 

U') failing such descendants and widow, or, if the 
deceased tenant left a widow, then when her in¬ 
terest terminates under clause (/?) of this sub-section 
on his male collateral relatives in the male line 
of descent from the common ancestor of the 
deceased tenant and those relatives: 

Provided, with respect to clause (c) of this sub-section, 
that the common ancestor occupied the land. 

ExpUiiiaiion. —P'or the purpose of clause (c) laud 
obtained in exchange by the deceased tenant or any of his 
predecessors-in-interest in pursuance of the provisions of sub¬ 
section (/) of section 58-A shall be deemed to have been 
occupied hy the common ancestor if the land given for it 
in exchange was occupied by him). 

(2) As among descendants and collatreal relatives claim¬ 
ing under section [I), the right shall, subject to the pro- 


* 1 ‘liis l Aplaiiiit ion was iuldod by sod ion a of Boujub Act. II of 11*29 ha* 
n tro.si pdivo oiioi o tn'in 1 st .Ajiiil nnder section I of tlie said Act, 
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visions of that sub-section devolve as it were land left by 
the deceased in the village in which the land subject to 
the right is situate. 

(J) When the widow of a deceased tenant succeeds to a 
rightof occupancy, she shall not transfer the right by sale, 
gift or mortgage or by sub-lease for a term exceeding one 
year. 

(4) If the deceased tenant has left no such persons 
as are mentioned in sub-section (/» on whom his right of 
occupancy may devolve under that sub-section, the right 
shall be extinguished. 

Rule of succession to right of occupancy—meaning and scope of 

section 39. 

According to section 59 above, the following is the law of succession 
relating to right of occupancy :— 

When a tenant having a right of occupancy in any land dies, the right 
shall devolve— 

(a) On his male lineal descendants, if any, in the male line of descent; 

(b) failing such descendants, on his widow, if any until she dies or 

re-marries or abandons the land or is under the provision of this 
Act ejected therefrom; 

(c) failing such descendants and widow or, if the deceased tenant 
left a widow, then when her interest terminates under (b) above, 

on his male callateral relatives in the male line of descent from 
the common ancestor of the deceased tenant and those relatives. 
In this case it is also necessary to prove that the common an¬ 
cestor occupied the land; 

(d) if the deceased tenant has left no such persons as are mentioned 

above on whom his right of occupancy may devolve, the right 
shall be extinguished. 

/ So far this rule of succession is absolute and cannot be challenged on 
g rounds of custom or personal law of the par ties. But in other matters 
not governed by this section, for instance, the question of the rule of sur¬ 
vivorship between joint tenants, this section has got nothing to do and as 
we shall presently see such matter is governed by general considerations 
applicable in the case. 

Whether custom or personal law overrides the provisions of section 

59 . 

Sub-section (2) of section 59 of the Act lays down that ‘as among des¬ 
cendants and collateral relatives claiming under sub-section (i), the right 
shall, subject to the provisions of that sub-section, devolve as if it were 
land left by the deceased in the village in which the land subjecti to the 
right is situate.* 

It is to be clearly understood that succession to an occupancy tenancy 
is governed not by custom applicable to the parties or by their personal law 
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(‘\( (*pt as pi (>\ idf'd in suI)-s(.t 1 ion |' 2 ') rcfcrrrd to above, but by the above 
ja'ovisions ol tliis scciioti. This secla)!! is coiK'hisive on the question of 
succession to an oct'upancy tenaticy and tlic rule of succession embodied 
above cannot be challen^-ed on j^Tounds of custom or personal la^v of the 
parties.'^ 

I luis statement ol a rustoin in a Wtijih-itl-aro cannot override the 
provisions of ties section.-® 

All agreements override the rule of succession embodied in this section. 

I he provisions of the Piinab Tenancy Act in ret^ard to succession to 
an o<'cupanc\ tenancy may, however, be over-ridden by an agreement valid 
ai'cording to tiu' pro\isions of sertions iii and it 2 of the Act.-* 

A prison wlio rests !ns claim upon an agreement overr'ding- the statu¬ 
tory rules of succession contained in the section must show that the langu¬ 
age of the agreement s dear and that the intention is unmistakable.=* 

Similarly, entries eonslituting an agreement in settlement records 
must be interpreh'd in a reasonable manner and as a whole with due refer¬ 
ence to all I he provisions whielt thev contain. 

\\ here a fl ap/.-a/-,/r: provided for suceessit>n of sons of occupancv 
tenants f)ut contained no words sltowing that other collateral relatives were 
excluded, It was lield that in the absence of such words it could not be 
jnlerpreted that the m.ko collaterals were excluded, as .mere allusion to one 
class ol heirs did not necessardy impiv the exclusion of all other classes. 

hot juilluy ilrlfiils .sec coniniriildyv Ufulcy svciions lii uie/ 112 of the 

• ■ c / • 

No reversion to donor’s line on the line of donee becoming extinct. 

"‘■‘-'"Pa'HT r'K'hts to \ with the consent 
>t the l,uKllor<l and W , ilu. son of ,\ .lied childless and the land mutated in 

lavour ol tin- pn.pn. tors, la,t the plaintilTs, collateral heirs of the donor, 

ilauned that the o.cupanrv n-hi, |,ad reverted to them on the .lonee’s line 

to\he"f nn l''"'r.’i " of reversion of land 

ia in S". 'he provisions of which section must be given effect 

of b.fld'n,r«l' Kovorned In its terms, and that in a case 

s kind uliat bad to he .lelermme.l was not mcrelv the mutual rights 

,;"\X . .. '■ ™ ... ' "■ >“■ S'. P. S. 1910.“^ 

20. 97 f. ]{. 1909. 

1919 (Kev); lM'i-,'H.''i'907';'f9 !>.' Jflgn,''' ^ V. \l 

1931^Lh!''Sl."'''^'"‘' ■''* ^'”'"' = ^9 «• 1917=59 I. C. 232; See also 

a Ham CLaml r. Kisl.im t l,and = 2 P. 1 {. 1919 (Ro,. )=1922 L. L T 1 
24. Ivudu e. Dale KJian = 116 P P iftpo ' ^-b. L. T. 1. 

2^'). l>iwiMi Sill-1, Kisli.-in Sin-di It'S p p ini' „ 

I . h. 19b> 30 P. L. Ik 1913 = 20 1. P. 771. 
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Occupancy tenant has no power to dispose of tenancy by will 

Section 59' Tenancy Act, enacts the mode ol dt'\olution of propertv 
held^ by occupancy tenants, and there is no power in the occupancy tenant 
to dispose of the occupancy tenancy by a will taking- effect after his death. 

CLAUSE 1 fab 


* Male lineal descendants in the male line of descent’—meaning and 
scope. 

The meaniiyer of the expression ‘male lineal descendants in the male 
line of descent* is quite clear. It means the son^ of the, tenant and sons 
of such sons how low so ever. It does not Include male persons inhcrltin.tr 
through females. For instance, under the Hindu l.aw, a daughter’s son 
Is entitled to succeed on the failure of any male ^.-.ue and after the dauq-htc" 
but such a person is not included within the meaidiv/ of (his cxprcss?on.“' 

Adopted son whether a ‘male lineal descendant in the male line o 
descent 

Tt has been held by a Full Bench of the T.ahore Hi^h Court in Sa}>}ui 
Chand v. Piare TmP^ that the expression ‘maV descendant' in sccticn 
59 of the Punjab Tenancy Act =s to be interprelcd with reference to the 
personal law of the parties concerned and that if that law places an adopted 
son on the same footing- a natural son, there seemed prlmu fade no erooci 
reason why an adopted son should not be looked upon ns a male lineal des¬ 
cendant in the same way as a son born of lawful wedlock. 


It would appear from section 5 , Punjab Laws Act, 1 S 72 . that in this 
province the personal law of the Hindus is Hindu Law and the personal 
Law of Mohammadans is >^oh 3 mmadnn Law except in so far as such law 
may be found to be siiperse<led bv custom in f'crtain mailers. Acnin, acco-'d- 
iner to clause (a) of .section 5 of that Act. adoption is one of the matters in 
which custom :s the prim.yv rule of decision and in this or in many odiei 
matters custom has prevailed over personal law in this province. 

The first ihi)ig. therefore, '■d.diich is io be anfed is 'idieiher there is 'iuilidl 
adoption accordiufr to the personal law as modified by custom, if any. of the 
parties concerned within the meaning as explained above. 

It has been further held that a mere customary adoption or appoint¬ 
ment of an heir whether amongst Hindus or Mohammadans, does not 
bring- the adopted son witliin the term ’liiu'al descendant' as understood in 
this Act, but there should be a full adoption ef|Liivnk‘nt to an adoptio;; 
under the Hindu Law.^® 


The institution of adoption occupies a unique place under Hindu Law. 
It serves the adopted son from the famdy of his birtli, a li'ansplants him inT(i 
the adoptive family and puts him on the same footing as a .son born in the 
latter family. This is the essence of the term as understoorl in Hindu Law. 

26. A. I. R. 1933 Lah. 400. 

27. Wir Bhan v. Suba=40 P. R. 1894. 

28. 11 Lah. 481 = 1930 Lah. 764=31 P. L. R. 855=126 I C 161 

29. Ibid. 

30. Ibid; See also Ganga Ram and others v. Khiali = 1929 Lah. 491; Iiidar Singh 
etc V. Gur Dev=A. I. R. 1930 Lah. 897; A. I. R. 1922 Lah. 433 (F. B.); 34 P. R. 1883 
etc. V, Mst. Gur Devi=A. I. R. 1930 Lah. 897; A. 1. R. 1922 Lah. 435 (F.B.) ; -34 
(F. B.); 69 P. R. 1879; I. P. R. 1874 (Rev.), 
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A mt'rc customary adoption docs not involve the transplating of the heir 
from one family to another. The secoud point to he arrived atr. therefore, 
rs ivhother ihc adoption Ikls the effect of severing the connection of the 
adoptee 'loitJi his nnfnral [amity and transplanting him into the new family 
of the adaptor It is only in this case that an adopted son will be taken as 
a ‘male lineal descendant in the male line of descent’. 

Thus it is now well settled that a son formally adopted under Hindu 
Law is a ‘male lineal descendant’ of his adoptive father within the meaning 
of tlie clause (n) of the section. A more customary adoption does give no 
rigin of succession for as remarked by his Lordship the Chief Justice in 
.\iahi Singti V. Gnrdas^- such an adoption does not involve the transplanting 
of the heir from one family to another. The tie of kinship with the natural 
family is not dissoKctl and the fiction of blood relationship with the mem¬ 
bers of the new fami.v has no application to the appointed heir., 

Wliat is to be determined is wliethcr it was intended that the adopted 
!)oy should be altogether taken out of his natural family and introduced into 
llic adoptive father’s family as his son; in other words whether the adop¬ 
tion was a (omplcle adoption having the effect of severing the connection 
of the boy with liis natural family. Wliere the inlcnl’on to make a complete 
change of family is manifested, there the right of collateral succession may 
be presumed till the ('ontrary Is shown. 

Where there was no manifestation of intention to make a complete 
(diaiige of family and the adoption merely look the form of an assemblage 
of ])roihcrhood and the pubVeation of the facts of adoption with the distri- 
huiion of sweets, held: that it was merely a customary adoption and the 
adoptee could not be regaialed as a formally adopted son under Hindu Law, 
and treated as a ‘male lineal descendant’ for the purposes of clause (a) of 
section 59 , Tenancy .Act.**' 

In the Ilis'^nr District which is part of the old Delhi territory, an adop¬ 
tion under Customarv law is not the appointment of an heir as understood 
;n the Punjab but Is a full adoption having the same cficct as in Hindu 
Law, tliough all the essentials for a valid adoption required in Hindu Law 
need not exist in the customarv adoption."’* 

In the south-east part of the province adoption under Hindu Law is 
eommonlv practisisl. Customarv adopl'on of an heir is almost unknown 
in the districts whirli formed part of the old Delhi territory. Where, there¬ 
fore, adoption is proved to have taken place amongst jats of the Gurgaon 
District. It was held that the presumption was that the adoption was a for¬ 
mal one.** 

It is to be noted that the Mohammndan Law does not recognize adop¬ 
tion as a mode of filiation so that in the case of Mohammndnns adootior 


31. Iliid; See nlso Lnhola r, Dula = 5 P. R. 1913 (Rev); Duni Chiuid v. MsV 
Padman = 2 P. R. 1913; Patch Mohammed r, Mst. Jiwnn = 43 P. R^ 1895. 

32. 1922 Lah. 433^3 Lnh. 462 (P. R.) p. 368 = 68 I. C. 858. 

33. A. T. R. 1922 Lai,. 105. 

.31. A. T. R. 1930 Lah. 897=129 L C. 763. 

35. (kiivia Ram ote. r, Khia.Ii.^ 1929 Lah. 491--r 117 1. 0. 922; See also i'!0 Itfib 
764 (F. B.). 

35, Giimu v, lIonlinl = 59 I. C. 82=6 P. W. R.. 1921. 
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IS IS 


will be valid only umler customary Law a.id If it is a formal one ; 
explained above the a<]optcd son will be 'male lineal dcscondani'. 

Chela whether a *inale lineal descendant * of his ‘guru,” 

It was held Ml Snmlar Singh v. liishangir^ that ‘there Is no defniltion 
either of the words “male lineal descendants’’ or of the words “male col¬ 
lateral relatives” in the Act. .So these words must be interpreted in ac¬ 
cordance with the law or custom by which succession among- SanavsiK is 
regulated. 1 hey do not marry, and a disciple succeeds hisgiira'in the 
same way as a son succeeds his father. A disciple, though not related bv 
blood, may thcrelorc be regarded as succeeding by de.scent. Though there 
IS no blood relationship, there is a relationship of analogous character and 
the words male collateral relaticcs’ appear wide enough to include them'. 

In Punjab Singh v. Sant RanP^, however, it has been held that a chela 

cannot be considered to be a ’male lineal descendant’ of a deceased faqir 

within the meaning of section 59 , and hence he cannot succeed on this right 

1 he section mush be construed so as to exclude persons claiming under 

spiritual or customary relationship. Sundar Singh v. Rishangiy^^ was re- 
ferred to lu this case. 

J he status of a chela is very different from that of an adopted son 
under Hindu Law,*® 

Thus ordinarily a chela cannot succeed to occupancy rights recorded in 
the name of the deceased mahant personally. But when the occupanev 
right vests in a religious institution and on the death of the mahant his 
chela succeeds to the gadi the occupancy rights are not extinguished, but 
he succeeds to the rights in his representative capacity as mahant.'^ 

Note— 

It IS to be noted that an appointed heir and Chela tire mtile llnetil 
escendants for the purposes of original acquisition of occupancy rights 

nn^r -P -suyscction f 3 ), and not for the purposes of succession 

under this section,'*^ 

Illegitimate son. 

An illeg'itimate person, who has no rights of inheritance under the 
ordinary law of succession, is not included in the categorv of male lineal 
descendants for the purpose of succession to occupancy 'rights in land.'*'' 
t was remarked—“We are not aware that there is any authority—none 
las been quoted to us—that a person who is not recognised as an heir in 
matters of succession to property in general has a better status under the 
tenancy Act for the purpose of succeeding to occupancy rights. His claim 
to succession to those rights does not receive any support either from the 

See i\rulla's Principles of Mohammednn Law, 9th Edition, paffe 210. 

82 P. R. 1883. 

22 P. R. 1896. 

A. I. R. 1930 Lali. 764 (F. R.). 

S’:ei- Singh r. Sava Fain Das = 2 P. R. 1907 (Rev.) =36 P. L. R. 1907; Beaut 
Pam r. Dalip Singli==1932 L. L. T. 4=1932 P. C. L. 22 (Rev.). 

42. Jawala SingJi r. Kala Singh=22 P. R. 1898. 

43. afanohar ?•. Dula and others = 15 P. R. 1914=1914 Lah. 158=301 P. L. R. 
1913=20 1. C. 755 


37. 

38. 

39. 

40. 

41. 
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plain ^^rani'matic'^' meaning of the words used in the tenancy Act or from 
anv principles (jf law which we are acquainted”. 

It is now settled beyond dispute that accordin^^ to Hindu Law, an 
illeLfiiimate son of a Sudra by a continuous concubine is entitled to inherit 
tlu* propertN of his putative fatlier {13 M. L A. 141). It was for this 
leason that the Hij^h Court of Allahabad in 30 All. 508 decided that the 
ilKy^iiimate son of a Sudra bv a kept-woman was a male l*neal descendant 
within the meaning of section 22, .Ag-ra 'renancy .Act of 1901. 

Ihit this reasoning'- has no application to the twice-born classes 
aino!)Lrst whom an ille”iiimat<* son is not an heir of his natural father either 
iindei- fliitdu Law. vide (7 Al. I. A. iS) or under the Customary law vide 
Katt'^an’s !)i^»-est of Customary Law, para. 34. llie rules of succession 
as laid down in sec tion 59, Lunjab renancy .Act, are much more restricted 
in their sc'ope than those of Hindu-Mohammedan or Customary Law. 

Posthumous son. 

Under Clause (/>) above, the right of the widow arises only on failure 
of the male lineal descendants in the male line of descent of the deceased 
occ upancy tcMiant. W hen i posiluimous son, therefore, is born to the 
deceased his male lineal descendants fail temporarily onlv and the widow’s 
right endures only so long as that failure occurs. Consequently on the 
birth ot sucli a son the widow’s limited interest ceases, and even the pur¬ 
chaser who might have bought that Interest from her is no longer entitled 
to anything."'‘ 

Note. 

W he n in mutation proeec'dings it is represented before the 
Revenue' Olhcer that the widow of the deceased Oi'eupancy tenant Is preg¬ 
nant it is always best to deler sanctionmg the mutation pertaining to the 
succession to the right of ocTupanev till birth of the child has taken place. 

Cousin by adoption. 

On the death of an oecupanc'v tenant mutation cannot be elTected in 
favour of his cousin by adoption.*’ 

Khanadamad is not a male lineal descendant. *'■ 

Daughter s son cannot c laim to succeed to riglu of occupancy under 
section 59.*^ 

CLAUSE (1) (b). 

Nature of the rights of widows as occupancy tenants— scope of clause 

(1) (b) and sub-section (3). 

Clause (/)) of sub-section (0 of section 5c) of the .Act provides that faiK 

mg male lineal desc'eiidants in the male line of descent, the right of OCCU- 
pane v shall devolve c>n the widow of the tleceased occupancy tenant, until 
su (US 01 le-maiiies (ir .abandons the land or is under the provisions of 
I lls . cl c'jecU-d Ihcretroni. Sub-scction (3) further prescribes that when 
the wKlow^t ^lec eased tc'nant succ et'ds to a right of occupancy, she shall 


V . _ _ _ 

y. Hninvnnl;. r. ri.ontl, Mnl 3 V. b! 1901 (BotA = 110 P. L, R. 1901. 

45. Ibir This r. Ljil Siiigli.-1922 L. L. T. 9-1922 P. C. L. 15 (Rev.). 

46. Ihslinn bingii r. (Iul;d);i-44 l\ R. 1885. 

47. Wii- lllijui r. .8iilin:--40 P. R. 1894. 
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not transfer the right bv sale, gift or mortgage or by sub-lease for a term 
exceeding one year. 

Thus a widow has a right to succeed to the right of occupancy unde' 
this section, though when she succeeds her interest is very limited. In 
fact the recognition of the widow’s life-interest is the only substantia’ 
addition to the previous law under this heading. 

Widow of a predeceased son. 

# 

A widow of a predeceased son has no right to succeed to the tenancy.'*'* 
Even custom will not help her because section 59 is conclusive on the 
question of success'on to an occupancy tenancy, as already explained 
above. 

Abandonment of ri^bt of occupancy by a widow. 

.According to clause (h) of sub-section (i) of section 59 of the Act, the 
interest of a widow sm'ceeding to right of occupancy terminates on her 
abandoning the right, .\bandonmenl like ejectment terminates the right.s 
of the widow, and the right of occupancy at once devolves upon the next 
claimant.** 

As explauied under section to constitute abandonment there must 
be not only relinquishmerit of possession but also the absence of nu/ma? 
reverfendi. Thus where the widow of an occupancy tenant made a gift or 
the whole of her rights in favour of the defendants and the alienee had been 
cultivating land and paying rent to th-"* landlord for a number of years and 
the plaintiffs-landk^rds su<‘d for ixM'ovcry of lanfl aftiM* the widow’s death, 
it was held that the gift by the widow unaccompanied bv any other act or 
omission did not amount to an abandonment of the land because bv gifting 
the property she allows only a particular person, namely, the donee, to 
oc)[Hipy the land and she is perfectly within her riewhts when she savs that 
if the donee is not going to keep the property, she would rather resume 
possession herself than let the landlord put an end to the tenancy and thus 
prevent her alietiee from cnioy’ng the property.'’*’ But a sale and ron<^e- 
quent delivery of possession in pursuance of that may amount to abandon* 
ment because there is absence of (uiiniits t'erertanU. If the possession has 
been acquired bv the transferee and the landlord lakes no action to get ihe 
transfer declared void, the reversioners as next claimants can sue the 
transferee for possession on the ground of widow’s abandonment, and i) 
the landlord has bv suit got pos.scssion as against the transferee, and the 
widow makeS: no efi'ort to regain possession, he can sue the landlord for 
possession on the ground of widow’s abandonment.^ 

But it must be noted that “abandonmenl” under the Act is not limited 
to the provisions of scct'on 38 of the Act. The question of abandonment 
is generally one of fact.^ 

48. Chanan Singh and others v. Mst. Basant Kaur=10 Lah. 510 = 1929 Lah. 778; 
50 P. R. 1910 and 52 P. R. 1906 foUowed. 

40. Thakur Singh v, Behari Lal=44 P. R. 1917=39 I. C, 163. 

50. Ibid. 

1. 3 P. R. 1910 (Rev.) =6 I. C. 942. 

2. Sans CJir r. Raglihir Singh and otlieis = A. I. R. 1934 Lah. 163 = 1933 P. L- 

R. 1065. .... - 
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Interest of widow terminates on re-marriage existence of male colla 
teral relatives is not necessary. 

Siiniiarl) , the right of a widow is extinguished by her remarriage 
tinder this clause.^ ® 


it is also to be noted that the interest of a widow of a deceased tenant 
on whom the right of occupancy has devolved terminates on her remarriage 
or the like as pointed out in this clause irrespective of the existence or non¬ 
existence of male collateral relatives. 


Alienation by a widow of right of occupancy -right of the landlord and 
the reversioners to contest—scope of sub-section (3). 

(//) Ui};ht of iJic laiiJford to co}iicsi—time from 'le/nV/* Umitatiou 

/ngo/,s In not o^aonst him for adverse hiKssessina Sub-section (A 

ol seclion of du- .\cm jays down that when the widow 

o| a deceased tenant succeeds to a right of occupancy, she shall not transfer 

the right by sale, gift or mortgage or by sub-lease for a term exceeding one 

>ear. Section ho of the Act provides that ‘any transfer made of a right of 

(x cupancy in contravention of the foregoing provisions of the Cliapter (sec- 

tions to 59 ) shall he voidable at the instance of the landlord’. Transfer 

by a widow in (ontravention of suh-section ( 3 ) of section so is, therefore 

governed by this serlioii, and the landlord has got slatutorv right to get it 
declared void. ' ^ 

Uul llii- (.r ol occupaiicN by j^. (ijiyerent 

lom tlic 0 tiansfi-r by an onlmary occupancy tenant in one inipor- 

ant icspcct I he intcicst ol a w idow in occupanev right is only limited to 

u r b c or t,l she rcniarncs or abandons the land or is under p'rovisions of 
ns A, ejected therefrom {Clansc (h) of sub-section (,) of section S 9 l. 

1 e s’c oTi T’ of 'Ik- alienee bcecmies 

. Ktisc the landlord from the widow's death and not from the date of 

.ilicn.ition, and eonsec|uently the limitation for adverse possession will begin 

o ny against the landlord not from the time of alienation but fromX; 

of ih?'w: 7 '"^'.'i"’' , 1 '"^ Jio' ■''! interest even during the life-time 

for ho nviv^\ *1 ^’1 ^ abandonment or ejectment, 

peri.Id ol I of section (x> of the Act. Hut for this the 

sodion ()(> of t'ansfer under 

Anicle 120 of Ihe Limitation 

b'l* by the'wldow*^^'/-^*n^ jbe Mill by ihe landlord to cancel the trans- 

.n>und. ;;ia; ;t Piiulionr'^ on the 

’lu- iiUeresi of the wido v ' i 1 acquiesced m that, because 

iho alienor.® ' ^ ^ greater and last no longer than that of 


t>12. 


i ivTlWeiT" = ....' Ve rir^Sci— 

.. '• «■ -Sn, 60 ... R 1908, e. I. R .»o w 

'• Cli.mlli 1*. K. 1900 (l{ev.)^2 l\ L. R. 10OOi 


b Si’o linnwnnin 



S- 59-] 


SUCCESSION TO RIGHT OF OCCUPANCY 


213 


(b) Ri^lii uj the reversioners to contest : —Under this heading" also 
two cases are to be distinguished, vis,, 

(1) when the transfer is by the widow in favour of the landlord; 
and 

( 2 ) when the transfer is b> the widow in favour of a person other 
than the landlord. 

The whole question rests on the interpretation of the word shall, occurr¬ 
ing in sub-section ( 3 ) of section 59 quoted above, or in other words, whether 
an alienation by a widow in contravention of sub-section ( 3 ) of section 59 of 
the Act is absolutely void or only voidable at the instance of the landlord 

The first case noted is Ishar Singh v. Lai Singh, etc.' It was held 
therein that a widow’s alienation, by way of mortgage of occupancy rights, 
whether for necessity or not, was void under section 59 ( 3 ) of the Punjab 
Tenancy Act, which declared her incompetent to effect any transfer of the 
occupancy rights to which she had succeeded except a sub-lease for a term 
not exceeding one year, and that the fact of the alienation being in favour 
of some of the proprietary body did not effect the operation of sub-sec¬ 
tion ( 3 ) of section 59 . In Parent Singh, etc., v. Jamit Singh, etc.^ Tupper, 
F. C. held that a mortgage of an occupancy holding made by widow who 
had succeeded under section 59 was liab’e to cancellation at the suit of a 
person entitled to sue, that the primary object of the additional restriction 
to section 53 , imposed by section 59 ( 3 ), was to protect the interests of re¬ 
versioners, that the secondary object of section 59 ( 3 ) read with section 60 
was to protect landlords against the substitution of a tenant to whom they 
object for the original tenant or his representatives, even if the transfer be 
made by a widow with the consent of the reversioners and that the mort¬ 
gage of a right of occupancy by a widow could not be validated merely by 
the acquiescence of the landlords, the reversioners having at least as much 
right to object to the transaction as the landlord. Ishar Singh v. Lai Singh, 
ct., was approved and followed by a Single Judge in Naihu v. Bitdha, etc.^ 
who held that a widow had onlv a life-interest in an occupancy tenancy, 
that an alienation of anything more than her life rent by her was simply 
void, that it could be consequently contested within the proper period of 
limitation after her death, and that the assent of the landlord to any alien¬ 
ation by a widow was incompetent to give it validity against any one with 
a right to succeed to it. The same view was endorsed in Gnjar Singh v. 
Bawa Udhani Singh and others^^ by another Division Bench, and it was 
further held that an alienation by a widow of an occupancy tenancy except 
In Hayat Bux v. Gauhar and another^^ the plaint’ff sued for possession of 
as provided and allowed in sub-section ( 3 ) must be set aside at the suit of 
reversioners without any reference to “necessity”, and that the cases of a 
widow and of a male occupancy tenant were in this respect wholly different, 
occupancy land on the ground that the widow of the last male tenant had 
sold it to him. Ti was held by Johnstone, J. that under the provisions of 

sub-section ( 3 ) the sale was absolutely void for all purposes and that the 

plaintiff’ could not clearly succeed on the basis of a voTl contract, under 

7. 39 P. R, 1898. 

8 . 4 P. R. 1900 (Rev.) ; See atso 2 P. R. 1900 (Rev.) ; 39 P. R. 1898 was referred 
to and followed in this case. 

9. 40 P. h. R. 1904. 

10. 4 I. C. 626=86 P. W. R. 1909. 

11. 9 I. C. 339= 54 P. L. B. 1911=195 P. W. R. 1911. 
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ivliicli he could have acc|uirc(l no rights whatever. It was remarked—*“1 
hold such a sale ahsohuely void, because if the Legislature had intended 
that a widow could dispose of occupancy right during her life-time, that 
tile disposition to he valid until her death, it would never have inserted 
in the sub-section such a clause as “or by sub-lease for a term exceeding 
one year”. Another single Judge again followed Jshar Sin^ v. Lai Singh^ 
in Mldh Dilia (niit ttflicrs v. Il(isstni and others^" and held that a mortgage 
of occuparH'\- rights bv a widow, whether for necessity or not was void under 
s(‘eil()n ( 3 ) even if it received the assent of the landlord and that a re- 
\ersionary heir was entitled to take possession of the land without payment, 
on the death of the widow. In Klunium Kur v. Hayat Khan^^ Mst. 

K. N. sold liei' (x'cupain y rights in ('ertain land to her landlord and deliver" 
ed (lossession, alleging, however, when the case came up for mutation, that 
consideralion had not passed, d he Commissioner in appeal directed muta¬ 
tion ac'cording- to the priiK'iple laid down in 5 P. R. 1912 (Rev.). It was 
held on n'vision by the I^'inancial C'ommissioncr that mutation could not be 
t arried out of a Iransaj'lion whi('h (ontravoned an express provision of the 
statutory law, and inasmuch as Mst. K.NL’s sale involved a breach of sec¬ 
tion 5 () ol the r(>nan('\- .\ct mutation should not be affected. 


I hus so lai' Isliar Snigh \ . Sjiiglr held ground. In Thakar 

Singh lichari !.a} and o/Z/erx" the matter again came up before a Division 
HrtK'h. In (hat case* the <jUest:on lor determination was whether the pos¬ 
session ol a donee of a right of occupanev from the widow of a deceased 
(MM upancy tenant became adverse to the landlord from the date of his 
ohlairnng possession in pursuance of the gift or from the date of the widow’s 
death. It was hehl that the gift hy the widow was not a void transaction, 
that the landlord w.is no! hound to sue the transferee during her life-time, 
and lhai the possession ol the alienee became adverse to the landlord from 
Iiei (leatli. In lies case Ishtiy Sljtgh v. Xihal Singh was not referred to 
ihoueL llaval /bf v. (nmhar uu-/ nlhcrs was commented upon and dis- 
lingulslied. I( was remarl^ed—‘Coming now to the question \vhether the 
gilt w.is <1 void (ransacliini or nK'rely vo'dalile at the instance of the land- 
loid wc ohsj'iwe that sedion (h> of the Act contains a general provision to 
the ellcrl lliai any transfer made ot the right of occupanev in contravention 
the provisions of Chapter \' of the Act shall ho voidable at the instance 
o( tile landlord. 1 he language ol the sectltm is wide enough to cover the 
transacl'on in dispute, which is iindouhtedly a transfer in contravention of 
stction 31 ) ( 3 ), (ine nt ilu' sei'di'iis of the said chapter, and the party who 
contends that the gift is voiil, must satisfy the court that the legi^'atur^ 
inlriK id to icnioM' an alienation by a wdow laan the operation of section 

'''■.. iii'^'oee argues that (be language of sub-section ( 3 ) 

I'l serlion 3 ., :s imperative and shows that .an alienation on'ending the rule 
l.iHl (Uvn Iherrm should be regarde.d as null and vohl. The observations 
>n a . inch- Ihmu h Unhng reporte<l as 33 P. L. R. iqi 1 appears to he in 
axoiii i> ints \uw bill a piaaisal ul the judgment, which is a brief one 
nla ^^s 11 ( (ai ihal it w.is imt a case lo wliich tlu' laniMi>rd was a partv and 

no 10 K'coNer posses^ton against a 
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ference made therein to section 60 of the Act, and with all possible respect 
we must say that we are not prepared to endorse the nr^urnent that if the 
legislature had intended that the widow could dispose of the occupancy 
rights during her life-time, the disposition to be valid until her death it 
would never have inserted in the sub-section such a clause as ‘or sub-lease 
/or a term exceeding one year.' It seems to us that the i(‘gislauue in allow¬ 
ing ja sub-lease on’v for one year did not intend to lay down that a sub-U-ase 
exceeding that period would be void during the life-time of the widow. 1 'lu.‘ 
object of the provision Is that a >ub-lca<e for one \c‘ar would be bindin;^ 
upon the reversioner or the landlord, even if the widow <lied before ilu* ex¬ 
piry of the period. The provision contemplates the extension of the scope 
of the transfer bevond the life-time of the widow, and does not deal with 
the legal chaiacter thereof during her life-time; nor is it in anv wav incon¬ 
sistent with the a’l comprehensive word'ng of ^ection 60 which makes cverv 
transfer In contravention of the provisions of CJiapier of the 'I'cnancv Act- 
voidable at the instance of the landlord.” 


Thakur 5/ug/i v. Beheui Lai was lollowed b} a Single Judge in Msf. 
Thando v. Hasham .I//'-*’ wdien Jsluiy .S/ag// v. Ab7/u/ .S'/ug/z was dissented 
from and it was held that the alienation bv a wivlow was onlv voidable at 
the instance of the landlord and that the reversioners could onlv challenge 
such an alienation if they had anv right under Ciistomnrv law, and if the 
parties were not governed b}' custom, thcii- persr)nal law. 


Where, therefore, a Mohammadan widow alieiiated some portion of 
her occupancy rights in certain land and her collaterals brought a suit b^r 
declaration that the alienation should not alTcct their rewersionarv r'ghts 

• I 4 

after her death ns the mortgage was without consideration and necessity, 
held, that the collateral had no right to control the alienations by tlie widow, 
no such right being given to them by the Tenancy Act. 'I'he right of course 
existed under Customary Law if the reversioners had the power to control 
the widow’s alienation of ordinary land under that lawc’® 


Again, it has been held in I-I<irgobi)id and others v. Gurdas MaP' that 
under section 59 , sub-section ( 3 ) read with section 60 of the Icnancy Act, 
the surrender even if assailable can be attacked by the landlords alone and 
by none else and where the surrender has taken place in favour of the land 
lords themselves it is perfectly valid and unimpeachable. By section 59 , 
sub-section (i), clause fc), on the termination of the widow’s interest under 
section 59 , sub-section (i), clause (h), it is only the male ccvlatcral relatives 
of the widow’s deceased husband who are entitled to succeed to the occu¬ 
pancy right and that an assignee from a co-tenant being a stranger to the 
family "and not falling under that category has no right of succession and 
consequently no right of attack. Even if it be conceded that the assignee is 
entitled to inherit the rights by virtue of the rule of survivorship among 
joint tenants there is nothing' left? to be inherited at the time when the widow 
died, she having already surrendered her interest in favour of the landlords 

A widow succeeded to the occupancy rights of her husband and some 
time later sold those rights to the landlord and gave him possession of the 
land. The landlord remained in possession of the land subsequent to ithe 
sale of the occupancy rights, but when he attempted to have mutation of 


15. A. I. R. 1930 Lah. 942. 

16. Ibid. 

17. A. I. R. 1936 Lah. 70= (1935) 37 P. L. R. 403=155 I. C. 536. 
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those rights made in his favour the Revenue authorities refused to effect the 
mutation on the ground that the sale of occupancy rights was void under 
the law. He consequently itistituted a suit for declaration that he was 
the owner of tlic land, in other words, that the occupancy rights which vest¬ 
ed in the widow liad been extinguished by the sale in his favour. The widow 
contested the suit firstly on the ground that the sale of the occupancy rights 
was void under section 59 of the Punjab Tenancy Act and, therefore, the 
'andlord \vas not entitled to a declaration and secondly, that the Civil Courts 
had no jurisdiction to entertain the suit. Held —“Section 60 of the Punjab 
Tenancy Act provides that any sale of occupancy rights made in contra¬ 
vention of the provisions of the Act shall be voidable at the option of the 
lanlord. But it is contended that section 59 provides that a widow in pos¬ 
session of the occupancy rights shall not alienate them except as is provid¬ 
ed in that section. It is, therefore, contended that the sale of occupancy 
rights IS void and that section 60 does not govern the cases of alienation 
made by a widow against the provis’ons of section 59 . There is no force in 
this contention. No doubt it is supported by some authority of the Chief 
Court of the Punjab, but the subsequent judgments of that Court and also 
of this Court are in favour of the proposition that such a sale is voidable at 

the option of the laiullord.Primarily the Punjab Tenancy Act has 

been enacted to regulate the relationship between landlord and tenant. It 
has nothing to do with the rights of the reversioners which are governed 

by the rules ol inheritance hasecl on the personal law of the parties or on the 

Customary law. 1 herefore, in my opinion the conclusion.is correct 

that the sale of c.ccupancy rishts hy a widow is voidable at the option of the 
landlord. 1 be dispute in this case is between the landlord and the tenant 
or rather between the former landlord and the former tenant and not be¬ 
tween the reversioners and the tenant or the landlord and the Senior Sub¬ 
ordinate |ud<fe has expressly left it open to the reversioners to institute a 
suit, if they are so advised, when ihe occasion arises.”'" 

''' of jurisdiction, in mv opinion, the view 

, Sub-ordmatc Judge is correct that the suit is cognizable by 

the Civil Court. Ihe relationship of landord and tenant does not exist on 
the facts found. It is not a suit between a landlord ar.d a tenant but it is 
a suit by a person who previously was a landlord ami who claims that the 
occupancy rights haw been sold to him. Me docs not claim the extinction 
o the occupancy rights hy virtue of any custom or anv default in the per- 
lormance ol the rc(|iii.siu' condition by the tctiant but bv a deliberate .net of 
abandonment on receipt of consideration, that is to sav! bv sale, in mv opi¬ 
nion such a suit IS cognizable by the Civil Courts.' ' 

A widow’s transfer in contravention of the provisions contained in 
b. o 9 IS not void hilt merely voidable and that too. at the instance of the 
anc oi( on \ ((*ncc wIkmo a widow of one of the co-tenants transfers her 
rights to ilic landlord Irmsell and dies, an assignee from the other co-tenant 
cannot attack the alionalton he being a stranger to the family.-" 


18. Mst. iVbillan r. Cur.i Mai rz (1936) 38 P. L. R. 564. 

19. Ibid. 

I> '’• = I- f'- 536; 1928 Lab. 932; 2 

-iwlk nnl 1 : , -'J- 1930 hah. 942 rolled .m. 1930 hah. 516 

ilia death Am ilalks'KiirkrSing^^^ P*''® ““ 
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The more fact that iho‘ laiullorcl has assented to the alienation of oceii- 
panev rights bv a widow does not preclude the reversicniers from conte.>i- 
in^ the alienation when thev have proved that if the land had been lh('ir 
ancestral property. th{'\ could have contested the alienation."^ 

1 liiis Tec come fo ihc foUo^a'ing coi'clusious : — 

(i| If a widow alienates in contravention of Mib-seclion (3), the 
transaction is voidable at the instance of the landlord under sec¬ 
tion 60, and the landlord can get it cancelled within six years 
from the date of alienation. 

(j) If a widow has alh iiale<l the right of occupancy and the landlord 
does not sue for t'ancellaiion within tlie said period of six years 
and the widow dies and there is no heir to succeed to the right 
of occupanev, th( landlord can sue for possession within 12 years 
from the death of the widow. 'Hie same principle appl'-es when, 
her ri<du is otiu‘rwis(‘ termmated by re-marriage, abandonment 
or ejectment. 

- A reversioner who is entitled to succeed under the provisions of 
section 50 can cha lengc the transfer in contravention of sub 
section (3) on grounds of custom or personal law. But if the 
transfer -s in favour of the landlord so that there is extinction of 
the right of occupancy, there is nothing to be challenged by the 
reversioners. 

If appears that in the case of a reversioner also limitation will begin 
to run from the time the right of the widow is terminated. 

Such a reversioner will obv'ously inherit the right free from any encum- 
ance. 

Sub-lease by a widow for a year 

It is to be noted that the provision as to sub-lease for a term exceeding 
one vear in sub-section ('^) of tins section contemplates the extension of tin 
scope of the transfer bevond the lile-limc of the widow nl.so."" I bus if i 
widow occupanev tenant sub-leases for a (X'riod of one year but dies be¬ 
fore the cxplrv of that one vear, the sub-lease cannot be put an end to mi- 
mediatclv from the lime of the death of the widow, but only at the expira¬ 
tion of the period of one \ ear.-- ! his seems to bo based on agricultural re¬ 
quirements and efficiency. 

Mother. 

^fother is not entitled to succeed to occupancy rights. 

On the death of an occupanev tenant the tenancy was mutated in the 
names of his widow and Ids mother in cqua’; shares by mutual consent 
The widow re-married and in a suit by the reversioners of the deceased 
tenant it was held that the mother did not become a co-tenant merely b> 
mutation as the plainthT or Vaiid'ord had not consented to the arrangemem 
as between the widow and the mother, and that the reversioner, were en¬ 
titled to succeed to the tenancy.^"* ^ 


21. Bogpu V. Mpt. Dam = 3 Lah. 69=1922 Lab. 278 = 67 I. C. 38. 

22. 44 P. E. 1917=1 P. W. E. 1917=51.P. L. E. 1917=39 I. C. 163. 

23. 46 P. E. 1914=55 P. L. E. 1914 = 23 I. C. 532=103 P. W. E. 1914. 

514. A. i. E. 1933 Lah. 396. 
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Male collateral relatives in the male line of descent from the common 

ancest^i* of the deceased tenant and those relatives—proviso—onus 
of proof. 

Suh-clause(r) of sub-sedion (i) of section 59 of the Act lays c'own that 
ta hnpf such descen-:lants [as mentioned in clause (a)] and widow, or if the 
di’ceased tenant left a widow, then when her interest terminates under clause 
(b) of tins sub-section, the right shall devolve on his male collateral rela¬ 
tives in the male line of descent from the common ancestor of the deceased 

tenant and those relatives : provided .the common ancestor occupied 

the land.’ ^ 

The proviso Is important and needs full comments. A collateral to 
establish his cla m to succeed under this clause must prove first that the 
' ommon ancestor of him and the deceased occupancy tenant occupied the 
,land and the burden of proving so lies on him.=-’ In a case where the con¬ 
test was between the landlord on one side and the collaterals of the husband 
of a widow who was in possession of a land as occupanev tenant on the 
olhei . It was held that the ov?ts lavs on the collaterals to prove that their 
common ancestor occupied the land, and it was further held that conjectures 
could not be accepted as a substitute for proof.*® 

h.ven where the collaterals of an occupancy tenant enter into posses¬ 
sion and are entered in the Jamahaudi as occupanev tenants they have still 
lo establish that Ihcv were entitled to succeed to the holding and riehth 

look possession thereof. The landlord cannot he <-alled upon to prove thn 

mit.ili\e that the land was not occupied by the common ancestor. Krom 

hen haying taken possession of the land it eannot he inferred that th.- 
collaterals were entitled to do so.*' 

\\ lien ,1 was found that the common ancestor of the cliiimant and the 
I eceased occupancy tenant did not occupy the land, it was held that the 
' laimanl. a ik ph. w of ihp tenant, had no ritrht to succeed under section s<)>- 
n IS also to be remembered that a collateral ^ucceodintr to occupanev 

ri«hls becomes ihc stock of descent.’’ 


Occupied- meaning and scope—occupation need 
occupancy tenant. 


not necessarily be as 


ocuoil'd "ind'Vr"'''".'’' 

• - '■'(>1 inriudo an orcupntlon which is morolv such ■ 

.00 r:o. S''"''"' ’• I- C. «3 = 33 P. L. R, 1918;i.!1 

"rs r.7. i876-'iM ^ ^ ^ 

'r'Tp’ "a 528 

C- , r. ■ 85 Ic). 

'll ' 

' “ . 1876; 4 P. p. 1881 (Rev.); Sco also 26 P. R. 18 
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We purchnscc': the occupancy tenancy In suit from a siran-er G. Ih- 
tiled and was succeeded by his widow. Mst. Ghero. She sold the occupauy 
tenancy and two person, M and I) came forward to sue for possession by 
pre-emptieon of the tenancy. It was found that W was a granrlson of Mitha 
Singh, and M and 1 ) greatgrandsons of the same person, and that the 
common ancestor, Mitha Singh, did hold, for one harvest, the land in ques¬ 
tion as a tenant of ihi' then occupancy tenant. G. It was remarked h\ 
Addison, j_ 


"In my judgment the fact that Mitha Singh was, for a harvest or two. 
a tenant of the then occupancy tenant G, docs not mean that he occupied 
land \yithin the meaning of S. 59 (0» Punjab Tenancy Act. What is meani 
there is that it is not necessary to decide in what capacity the common an¬ 
cestor held the land provided he did hold it and the land descended from him 
to his heirs. It is Impossible to construe the prov'so to S. 59 (i) as meaning 
that a tenant holding an occupancy tenancy for a brief period under the 
existing occupancy tenant or a tresspasser hold'ng the land, for two days, is 
a person who occupied the land. At the same time when Mitha Singh was 

tenant the occupier of the land was the occupancv tenant then in existence 
namely 


It was held under the old Act of 1868 that the proviso to S. 36 (corres¬ 
ponding to section 59 of the present Act) did not require that the common 
ancestor should have occupied the land as an hereditary tenant, but that ii 
was sufficient if the common ancestor ‘occupied the land.’^^ The same view 
was endorsed in Mala Singh v. Muhammad Sher^"^ quoted above. It is, 
therefore, clear that the common ancestor need to be proved to occupy lano 
in whatever capacity and not necessarily as an occupancy tenant. 

It is also to be remembered that the question whether the common an¬ 
cestor occupied the land or not is a pure question of fact and consequentlv 
no ground for second appeal. 


Chanda Singh v. Mst. Banto^^ was a case relating to ordinary agricul¬ 
tural land the succession to which was contested between the parties and the 
learned judges, referring to the geneological table, observed that it merely 
indicated the relationship of the parties and was not intended to be a record 
of the acquisition of land held by persons whose names appeared in it. The; 
further observed that the pedigree-table showed two persons as de.scendeci 
from a common ancestor and from the entries in the footnote of-the kaifiyai 
deiii and other parts of the settlement records, it appeared that the lanrl. 
now held by one of them, was acquired or was at one time held by the com¬ 
mon ancestor, and a presumption might arise that it had de<^cende.I irtnn 
him and was ancestral. But in the absence of any such entries as to the 
acquisition or descent or the land no presumption arises as to the nature of 
the land held by any proprietor from the mere circumstance that the name 
of the common ancestor of himself and certain other persons is shown m 

the pedigree-table. 


32. Mula Singh v. Mohammad Sher=A. I. R. 1931 Lah. 607=32 P. L. R. 399 = 1.^2 
I. C. 391. 

35. See 88 P. R. 1883 and 47 P. R. 1889. 

34. A. I. R. 1931 Lah. 607. 

35. 190 P. L. TL 1914 = 92 P. W. R. 1914=24 I. C. 687. 

36. 8 Lah. 584 = 28 P L. K. 643. 
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I () ilu* s;mu- ftTccl is RulniKil Ali Khan v. Mst. Suiliq-ul-KisaA^ In 
lins.uiit Mi Jhiwniuil v. Msl. linhishlatr'' nlso it has l)ccn hckl that the mere 
mention of the naiin* of the eommon ancestor in tlie Seltlemcnt pedigree 
table insufliclent t() raise tlic presumption that the property had dcscend- 
<■(1 from liim. I'his ease also lollowcd ( haaJa Siiit^h v. Msf. Banfo. I ho 
('ases reported in Dcik-'h Sinf^h w Msf. Kishat) (^933 Tu//. io54)» Sondhi v. 

Msi. Daai (c)6 I. C. 549); Karfar Siiif^Ji v. Sahh {74 I. C. 685); 

Inayaf Ali v. Molnl flits.salfi (^7 IM..R. 282) and Shih Siaf^h v. Sahu Singh 
lath. 058) arc also to the same effect and lay down that it is for the 
persons who- claim to suct'eed to certain lands on the ground that they are 
(lesct'iidants from a common ancestor to exclude every possibility of the 
land having been accpiired independently of any succession from the ances- 
l«)r through whom they claim. 

I liese (juestions, howevt-r, do not relate to the occupation of an occu- 
])ancv holding and ro’ate to succession to ordlnar\' agricultural land. Some 
of the observations therein, however, may be found interesting. 

Presumption for long occupation one generation only. 

\\ hen posse'^sion of land (of which the occupancy is in suit) is traced 
a long wav hack tbrougli generations, the presumption is that the last per¬ 
son whose oceupation is proved, got the land from his father, unless it is 
slu)wn that he got it in some otlier way, the ouas' of proving which allega¬ 
tion lies on the person making it.’’'-' It was observed in Sher DU v. Shah 
Xaii'ac and oflicrs '^—Hie sole (|Ucstion for determination is whether un¬ 
der the [irovisiotis of section 59 of tlie Punjab Tenancy Act, the plaintiffs, 
on whom the onus lav. have been able to prove that their common ancestor 
M was occupving" the land in sub. It is dlfhcull in the ordinary circum¬ 
stances to prove the physical act of occupation which took place somewhere 
about the middle of tlie last ceulurv if not earlier and the party who has to 
prove that :u'i is placed at a very great disadvantage. 'I'ime has removed 
the ordinary \ehirles of proving the factum of occupation by a man who 
lived perhap.-» aliove too vears ago and sbting here in the year of 1936 we 
have to dei ide who was oci upying some lands at a remote period In the 
historv of an obscnire village in the plains of the Punjab”. 

(i whose rights wen* identical with those of liis brother was an occu- 
paiK v tenant as long ago as the vear 1S42. W'c find him again in the year 
1882 and therefore the presumption arises that the land was acquired by G 
;ind M from their father. 

A suit was brought for possession of an occupancy holding by the 

nejihews of one .\, who claimed to succeed on the ground that the land tn 

suit was a('(|uired h\ their grandf.alher, tlic common ancestor of A, and the 

plaintilPs father M. It appeared from the entries in the settlement papers 

that the said latul had l)t'en in A’s family for 60 vears at the dale of his 

• # 

w (k)w’s dcatii in 187S, und had l)c(*n occupied succossivelv by .\ his SOU, 
and lastly, by his widow. It further appcaretl that .\*s father was alive 

37 . 

38 . 

39 . 


190 b. 


^ 0 . 

41 . 


1 . L. R, 13 Lnli. 404 . 

14 Tall. 396 . 

( 1936 ) 38 1 *. T. U. 433 ; 18 P. U. 

( 1936 ) 38 V. T. It. 433 . 
li.id. 


1876 ; 90 P. IT 1883 ; 62 P. R. 1882 ; 16 P. R. 
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when the land was first acquired. Held, that under the above clrcumstaruce 
a fair presumption arose that A who was recorded as in possession 
for 40 years in 1859 acquired it from Ins father, and that the ouns was there¬ 
fore on the detendant to rebut tin* presunii^tion arising in plaintiff’s favour 
from the facts mentioned above.*- 


\Vhere the father of the deceased tenant had been admitted to be .n 
possession for some years by the landlords in a suit for redemption and 
the deceased tenant was held by the re\cnue authorities to be a hereditary 
cultivator and not a inort^ii'.ai^ee. it w.as held that the presumption was that 
deceased tenant’s grand-father liad l)een ui possession of the property and 
the deceased’s collateral could take advantage of the presumption for die 
purposes of this section. 


Again, where in 1868 the tenants asserted in a case against the land¬ 
lords that they had been in possession for hundreds of vears and the ’and- 
lords made no attempt to oppose it and in the Settlement Records of 1862 
a portion ol the land was entered as common holding of the three branches 
qf the faciiAy, it was held that the presumption was that the whole came to 
them from their common ancestor.’* 


There is similarly a strong presumption that the land in suit left by the 
deceased occupancy tenant which was held by him jointly with his brother^ 
at the Summary Settlement of 1852 and of which he was recorded as Maii- 
rusi was inherited by him from his father.■*=* WTien a plot of land was own¬ 
ed at the time of the first settlement jointly by persons who were brothers 
or cousins, the presumption in the absence of any indication that the and 
was the self acc|uired property of the owners, was that it was originallv held 
by their common ancestor."*® 

It is, however, to bo noted that this presumption can be carried back 
to one generation only."*" 


Of course, this is presumption of fact only and can be rebutted. When 
the collateral has by Ids evidence raised the presumption, it is for the other 
party to rebut it.^® 


Imperfections of early records-of-rights. 

Attention of the reader is drawn to Para 271 of the Punjab Settlement 
Manual, 4 th Edition, which runs as follows :— 


“It was inevitable that these records should be in many respects imi>er- 
fect. Mr. Prinsep, whose zeal for reform made him a severe critic of the 
past, traced their deficiencies mainly to the prominence given in the Direc¬ 
tions, framed originally for a province in which Settlement Officers had no 
judicial powers, to possession as their rule of decision and to the tendency 
of our officers and their establishments to think that “possession meant 


'^2. r. ClHuat Singh --18 P. R. 1876. See also 187 P. R. 1882. 

43. 101 P. R. 1908-11 P. L. R. 1909- 4 I.C. 67-166 P.W.R. 1908. 

^4. Ude Singh i\ Nur Muhammnd = 21 I. C. 561=331 P. L. R. 1913; See ^ilso 62 
P. H. 1882 and 62 P. R. 1837. 

45. 56 P. R. 1906-101 P. L. R. 1906. 

46. Hayat r. Rahman = 1930 Lah. 793=31 P. L. R. 189=122 I. .C 479. 

47. See Mattaii r. Lakha-90 P. R. 1883; 154 P. R. 1883. 

48. Allali Ditta r. Achru Mal = 38 P. R. 1910=182 P. L. R. 1910. 
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actual cultivation of the land”. He classified the principal errors to be 
found in them as consisting of— 

('). 

( 2 ) mistakes as to separate holdings the most common being— 

(a) the omission of names of coparceners, and of widows, minors 
and absentee owners, because they were not in actual cultivating 
possession ; 

the description of common holdings as separate and of divided 
interest as common; 

(c) the clubbing together of two holdings, occupied on different 
tenures as one; 

( 3 ) the indiscriminate creation of occupancy tenant right. 

Particular attention Is drawn to 2 {a) above. 

Right of succession amongst collaterals inter sf -sub section (2) — 

scope—custom applies. 

Sub-section ( 2 ) above lays down that ‘as among descendants and col¬ 
lateral relatives claiming under sub-section (i), the right shall, subject to 
the provisions of that sub-section, devolve as it were land left by the deceas¬ 
ed in the village in wlrch the land subject to the right is situate.* Tlius 
where succession to that land is governed by custom. Customary Law shall 
apply, and where the Personal Law applies, the right of succession to occu¬ 
pancy tenancy amongst collaterals and descendants inter sc shall be govern¬ 
ed by Personal Law. “It is only qua the landlord that the rights of occu¬ 
pancy tenants can, as a matter of distinction from other permanent rights 
in land be said to be created by statute.When questions of inherit¬ 

ance and the like arise in respect of the rights of occupanev tenants iniet it? 
such questions are not dislinguishablc in kind from those that arise in res¬ 
pect of proprietary rights to which ordinary agricultura’ custom would be 
applicable.I'hus if the dispute is among collaterals inter sc, the whole 
blood being more nearly related, exclude llie half blood.**® On the death 
of an adopted son, the brothers of his adoptive father succeeded to occu¬ 
pancy rights. The naliiial brothers and nephews of the adopted son put for¬ 
ward their claim to succeed. It was held that these latter though associat¬ 
ed by the a<lopte(l son in euliivation had no right to succeed.' 

I he widow of a pre-deeeased son inspite of custom has no right *0 
succeed to an occupancy tenancy, for under section 59 the sons and sons 
alone can inherit the tenancy, and it is only on the failure of the male line 
of descent that the widow is entitled to succeed for her life time.^ 

But this sub-section cannot be held to indicate even indirectly that the 
right of challenging improper alienations of the tenant’s right is put on the 
same footing as it was proprietary right in land, and it merely means to 
lay down a rule of succession among descendants and collaterals claiming 


49. Pev Oordon WMov J. in 89 P. R 1898 fF.B.I; See also 1925 Lnh.592 =87 
I.C’. 902. 

50. Pohlo Pam r. Smjan^^A. I. R. 1925 Lnli. 227 = 78 I.C. 450. 

1. Saida r. Ismail =76 P. R. 1907=32 P, L. R. 1908. 

2. 1929 halt. 778 10 Lali. 510-116 I. r. 457 = 30 P. L. R. 667. 
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under the previous sub-section and the expression ‘as ii were land’ is used 
for brevity aloneA 

See also Hayat Kha}i v. Karani.^ 

In Sobha Singh v. Nand Singh^ Tota Sins^h ai the tiaie of the regu¬ 
lar settlement was recorded as a manrusi tenant with his brother, but it 
appeared that at the summary settlement the deceased tenant was also enter¬ 
ed as an owner jointly with his brothers. It was held that under the cir¬ 
cumstances there was strong presumption that the land in dispute held 
by the tenant at the time of the regular settlement and of which he was 
recorded as maitriisi was inherited by him from his father and that therefore 
the defendants who were his collaterals had a better claim than the plaintllT 
landlords. 

It was similarly remarked in Girdhari v. Pirthi ShigiP -Doubtless 
when possession has been traced a long way back through generations, it 
may be fairly presumed that the last person whose occupation is pro\':rI. 
obtained his right from his father”. 

SUB-SECTION (4). 

Meaning and scope —effect of tbe extinction of the right of occupancy 

on transfer of the right—distinction between mortgage and sale. 

Sub-section ( 4 ) above lays down that ‘if the deceased tenant has left no 
such persons as are mentioned in sub-section (i) on whom his right of 
occupancy may devolve under that sub-section, the right shall be extinguish¬ 
ed. 

Thus where there is no heir to succeed to an occupancy tenant within 
the meaning of this section the right lapses to thelandlorc'and is exthiguish- 
ed. On an occupancy tenant dying without leaving anv male inea! descen¬ 
dants or a widow, the tenancy is extinguished, unless there are in existence 
any male collateral relatives in the male line of descent from the common 
ancestor of the dcsceascd tenant and those relatives” and such ancestor had 
occupied the land. \\"here the collaterals claim descent from the common 
ancestor through a female, thev are not entitled to succeed, even though it 
is found that such female, or a daughter, has been allowed to be 'n posses¬ 
sion of the propertv till her death. Such a suit is cognizable by a Civil 
Court. ^ 

There arises a very important question of law in connection with this. 
Suppose the right of occupanev has been transferred bv an occupanev tenant 
without heirs to a th’rd person without the consent of the landlord and the 
landlord has not brought a suit within six vears from the date of such trans¬ 
fer as prescribed bv the Limitation Act. for getting it declared void or for 
DO'JSPssion or for both. Is not the transfer then binding against the landlord 
and is there the extinction of the right of occupanev on the death of such 
an occupancy tenant without: heirs, and is the landlord eptltlcd to receive it 
free from all encumbrances? In Sher Khan v. P;V Bahsh fan occupancy 
tenant mortgaged his holding without the land'ord’s cons'^nt. The mort¬ 
gagor died W’ithout leaving any heir whereon the landlord to recover 

possession of the holding from the mortgagee. It was held that the interest 

3. Karam Din v. Sharaf Din=89 P. B. 1898 fF-B."!: See also 1928 Lah. 371. 

1. 1^7 P "R 18^9 

5. 56 P. B. 1906; See also Sohan Sineh v. EahmatuUah = 32 P. L. B. 601. 

6 . 154 P. U. 1883; Se^ also 62 P. E. 1882. . _ : - - - 

7. Ismail & others v. Fazla ^A. I. R. 1^6 Lah. 97. 
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of ihc t'oulil b(.‘ iio i^ri'jitcr iiuO l<ist no lon^ci '■hnn 

that of the mort^aj^or fioni wliom it \vas derived, and that havings come 
wholly to an end b\ rea>on of the mortgagor s death without heirs, the in¬ 
terest of the mortgagee necessarily ceased also. In Nari)ider Singh v. 
LcJnm Slngh^ it was held that this princip'e appl'ed even if the mortgage 
was made with the proprietor’s knowledge or was afterwards assented to 
by him, and tliat tlie landlord can recovt'r posses^ion ol the land frtxn the 
mortgagee of occiipanev rights and he need not pay oft the mortgage debt. 

In Shiv-Sahai v. fl. //- Mnhanijn n/ Fnriilkoi'^ also it was held that after 
the death of such a mortgagor-tenant the mortgagee merely became a ten¬ 
ant-at-will and it was not open to him to set up a title adverse to that of 

the landlord. 

Similarly, it lias been recently held in .N./cnm /b’n v. Mst. W iizir 
Begum'^ that the interest of the morlgagoe can be no greater or last longer 
than that of the mortgagor and the morlgagor’s interest hav ng come whol¬ 
ly to an end by reason (4 his dealii without iieirs the mortgagee’s interest 
<-cases with it even tliough the mortgage was made with the landlord’s 
knowledge. 

Hut mortgage of right of oeeupancy is to he distinguishcv! for this pur¬ 
pose from a transfer liy sale ov gift. W'lien an oecupaney tenant mortgages 
the right of occupanev, th'' morlgagci' docs not own tlie right of occupancy 
hut holds merclv the riglit as mortgagee of the right of occupancy. Rut 
w'licn it is sale or gift the transferet' lieeomes tlie occupancy tenant 
from the date of the transfer ami liis possession heiomes adverse to that 
of the landlord. I'lie riglit of oei'upam'y in thiv I'ase is in the transferee 
wliilo in the case of mortgagi' it ‘s still in the mortgagor occupancy tenant. 
Hence in the case of sale (u* gift il the suit is not brought within six years 
of the (late of transfer tin* right of oceupaniw is not extinguished and the 
landlord cannot inherit the land. In l\t(he!Ai v. Dnlln"^ on the death of an 
occupancy tenant the landlords (dainu'd possession of tlie holding from the 
defendant who was adopted son of the tenant and also donee with posses¬ 
sion since a number of vi'ais. It was held that if the tenant in possession 
liad merely ckrnu'd title as an adopted son the landlords would bc entitled 
to treat the Oii upancx rights as liaving lapsed on the death of the defend^ 
ant’s adoptive father l>ut that tlie (kfeiulaiil derived his title from a gift 
transfer under section 5 ^ ami not from inluritance. and that the gift OOt 
having lieen set aside liy the landlords within tlie period of rmiialion the 
transaction had ceased to be a voidable one, and that if it be admitted that„ 
an ln'irless (nenpaney tenant possessed onlv a life interest, the a'iencc undet* 
a transier, which was not \oidable at the suit of any reversioner and wh-ch^ 
had ci‘ased to he voidable at the Instaiu e (4 the landlord, should as provided^ 
expressly in section 5 “ and gem ralh in MCtlon 4 ( 7 ) of the 'I'eneney Ae^ 
step into t]ie slioes ol the ocenpamv tenant. It was reniarkt'd bv the learn- 
ed Mnancial C oininissiom'r—"Mr.’s position seems lo be that a childless 
and heirless occupancy tenant po^sessc^ propenv diftVront in nature and 


8 . 6 P. 1!, 1901 (Hcv .)=:>6 P. I.. P. 1901 

9. 0 P. P, 1905 (P.'V,); Sro ;il> . :v2 P. P 191253 P. L. R. 191 

10. 11 L.ih, 716- 1951 211-52 P 1. R. 183 = 151 I. C- 542 

11. 5 P. R 1915 iPov.)-200 V. P, R, 1915 = 19 T. C. 544, 
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Bta*.us from that which is possessed Iw' <m o-.s upaii- v leiiani with \ isible 
statutory heirs; that in the one case the property is a life hilercsi and in the 
other a permanent interest. I am unable to lind any auihoriiv for -uch a 
proposition. An hcirless occupancy lenani ina\ inan'\- and bethel an htir. 
Can it be contended that with the birth of a son the nature of his title in his 
occupancy holding is altered?” 

Joint tenants and rule of survivorsS.'p —principle. 

1 he principle to be followed in eases t>l sueeessiun to an oecupaiiev 
holding as against tlie; landlord is that joint tenants ot a ho’ding, e\ en 
though It w'as not held by their common aneest('r, are to he legarded as a 
single tenant, and as long as any of them or the tlesccndanis of anv of them 
survive, the landlord cannot claim in the share of anv tenant whose ilne has 
died out^-. 'I'lic same principle .applies even lliuugh widows have been 
allowed to succeed. 

Defined shares in the tenancy—holding still joint. 

The fact that the occupancy IcnaiUs are recordetl as having defined 
shares in the tenancy does not make anv (lilTerenec and does iu)t alVeet the 
right of survivorship.*^ 'I'he term joint tenant seems to imp]\- tlial cael' 
tenant has the same right over the whole hold'ng, ‘‘od that eonsec|ue!Ul\ no 
single tenant can' deal separately witli any p.'u i of it.'-’ 

In ]ai Karcm v. Naifiit Run/'*’’ a distinction was made between a jo nt 
tenancy and tenancy-in-common, tlic lest being whellier definite sliares had 
been specified, and it was held that it was onlv in the case of a joint lenanev 
that the principle of survivorship applied. 'I'his ruling has, however, been 
overruled by a Full Bec'di rubng reported .as M<>ti Liil v. Kmtur .S'fng/A' 
and the controversv set at rest. In this case A was the landlord of a hold- 

> 1^) C and I) were the occupanev tenants, d'he shares of H, C' .and 1) 
were specified and it was adjiiitlcd that ihev were not members of a joiiVi 
Hindu family nor were thev joint tenants in the sense in which that expres¬ 
sion is used in English Law. On the line of 1) becoming extinct, that Is, 
there being no person in existence who was entitled to succ'ccd to I), unde'* 
sub-section (i) of section 59 , the question arose whether the share in the 
holding would pass bv survivorship to other occupancy tenants, 1 ^ and C or 
Japsed to the landlords.. It was held by the Full Bench, Agha Ibaidar, J. 
d:ssenting, that in such a case on the death of any one of the tenants, his 
share in the tenanev passed to his heirs in accordance with and the m.anner 
described in sub-sections (i) and ( 2 ), and in the event of such person being 
vn existence or the-K;Icceascd tenant’s line d>ing out, his share passed to the 
line of the surviving.-*tenant or tenants, and it was only when the entin* 
body of the tenants or their ficirs had died out that the tenant was extinguish¬ 
ed. Thus in the circurllstajices mentioned above, on the line of D beroni- 

12 . 109 P.'!^.1894 1 : 5 P. P. 1902 (Hev.) : 6 P. R. 1917 (Rev.) ; 1921 

Lah., 127; 1926 Lal*^^-yi9^ Rail. 74 

13!. Kartar Singlcr. toiia-A. I. lb 1929 f/ali. 74_113 I. C. 773. 

14. Ibid; Udmi^T. .i!i4tinsIii-95 I*. W. U. 1918-45 I. C’. 574. 

15. Per Hoe J. ii). l'09 V. II. 1894 | I'. l’>. |. 

16. I. L. Ib 7 Lah. 332-1926 Lah. 338 = 27 \\ L. Ib 5l9.-:98 I. b. 339; 60 I..C 

513 and 60 862 were follwved in this case. 

17. A. 'tB£^ 1950 Lah. 515 jF.D. |: 60 1. C. 515, 60 I. C. 862 and 1926 L:.h 33:^ 
vvere overi’iiledW" this c.ase.' (hevimis aiithoritie.s liave heeii tidlv 'MS'* ns.^ed 
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in^r extinct his share :n the ho’diiig would pass to B and C, and did not 
^jipse to the laiu.Iord A. Tck Chand J. observed in this ruling— 

“It seems to me that this rule (of survivorship) is equally applicable to 
an occupancy tenure where there is a unity of tenancy with a plurality of 
patties possessing well-defined shares. As stated already, the Punjab 
I'enancy Act tioes not coi'lain anything to the contrary. In the case of such 
an occupancy tenancy (as in that of ordinary tenancies) the share of the 
deceased co-tenant will first go to his own he rs, and on his line becoming 
extinct, it will pass to the surviving co-tenant, the only difference being 
that in determining who the “heirs’* of the deceased co-tenant in the for¬ 
mer case arc, the provisions of section 59 fi) and ( 2 ) of the Tenancy Act 
will have to be borne n mind, according to which succession is limited to 
(he 'male linca! descendants and the widow of the deceased, and to such of 
his collateral rclaiiv«‘s as arc descended from a common ancestor who has 
occupied the land*’. 

X and bouglu the occupancy rights in area of 62 highas. The deed 
laid down that they made the purcliase in equal shares. The same phraseo¬ 
logy was employed in the mutation sheet and in the subsequent record-of- 
righl. They held jointlv and cultivated partly in common and partlv 
separatolv. In a sirt bv landlords for possession of 31 hif^has 6 of 

land on the ground that the occupanev right in this area had been extinguish¬ 
ed bv the death of w’ithout heirs, it was held that the tenancy as a whole 
coutiniu'd as against the landlords to be the property of the surviving 
tenant.^.*" 


Effect of partition. 

But where the tiMianev tbouuh at one lime joint had been partitioned 
and tile t('iianls were in fact bolding separately when the death of one of 
them (K'curriHl without leav’ng anv heirs, it was held that the doctrine of 
survivorship was inapp’icablo and the rules laid down in section 59 of the 
Act must 1)(“ follow'cd.^® 

Of course, when the joint tenants divide the ho'ding for purposes of 
I'ultlvation or in order to raise monev, this does not indicate that th*s hold¬ 
ing had, as a mailer of f:u't, been finally partitioned.*® 

Principle of survivorship not applicable when there is an heir. 

It is to be lUTifd that the principle of survivorsh'p among joint tenants 
of an oecnpani V holding, cannot he aonbt'd in ease of an heir, either lineal 
or {'ollati'ral. claiming a share in an ancestral Iiohling which has fallen in on 
the deatli of one of the tenants evt'n though tlie deceased was joint in culti¬ 
vation witli some ol iIh' laniilv od't'i- than the claimant, who was separate, 
and in such case sictions 50 of the Act would have full ooeration and the 

rights (if the parlies must he dicided with reference to that provision of 
law.** 


.VeeordlnijlN, it wa> he’d 
(whose ('ommon aiu'eslor lieM 
Iu'kI a sitDhJi to ch.dU'ngi' 


lieu ilie iiIa’ntilTs. nephews of the donor 
the lanrll, hut holding separately from him. 
the validity of a gift of the whole of his share 
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m an ancestral occupancy holding by the donor In favour ot another nephew 
son of a brother, joint tenant with the donor in the holding. 

But the survivor 's preferred to agnate whose* ancestor did not acquire 
the holding. 

Note. 

Thus the rule which has been laid down in the majority of these 
rulings is that in the case of a “joint occupancy tenancy of the kind mention¬ 
ed in the question the tenants as between themselves, hold their shares inde¬ 
pendently of each other, and on the death of any one of them his share 
passes to his own heir” or “heirs” under scct'on 59 (i) and ( 2 ); but a?» 
against the landlord they or them “heirs” taken together constitute a single 
tenant, and as long as any one of these persons is in existence, the landlord 
cannot claim the shart* of him whose line has died out. 

Succession to a muqarraridar. 

Section 52 -A of the Act lays down that the provisions of this Chapter 
shall not apply to muqarraridars. The succession to a deceased muqarraridar 
therefore, is not governed by this section but his right devolves according 
to the law applicable to the parties as if it were a proprietarv body.^^ 

Succession to Government tenants under Act V of 1912. 

It was formerly held that in matters of succession special tenancies 
created by Act III of 1893 was also governed by the provisions of the 
Punjab Tenancy Act.^^ But Act III of 1893 was repealed by the Coloniza¬ 
tion of Government Lands (Punjab) Act, 1912 so that succession is now 
governed by section 14 , and sections 20 , 21 , 22 and 23 of that Act. 

See Appendix, 


Irregular transfers. 


S. 60. Any transfer made of a right of occupancy in 
Irregular Inins- contravention of the foregoing provisions 

occup^ancy^^ ten- of this chapter shall be voidable at the in- 

stance of the landlord. 


Voidable at the instance of the landlord—meaning and scope—relation 
between the transferor and the transferee. 

By irregular transfer here is meant any transfer in contravention of tlu 
foregoing provisions of this Chapter, vie., sections 52 -A to 59 . ‘Voidable 
at tne instance of the landlord* means that tlie landlord can get an irregu¬ 
lar transfer declared void under this section. 

The landlord may or may not choose to contest an irregular transfer 
by his occupancy tenant. If he does not challenge such a transfer within 
the prescribed period of limitation there is nothing in this section which can 

22. 109 P. R. 1894. 

23. 23 P. L. R. 1910 = 6 I. C. 499. 

24. See 10 P. R. 1896 (Rev.). 

25. 14 P. R. 1908 = 217 P. L. R. 1908=1 1. . 395. 
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I)C coiistrued to render a translrr by ilic tenant il>so (ado invalid.*® Thus 
an (Hcnpanev tenant cannot dispute the validity ot liis own sale in a suit by 
his vendee for possession on the j^round lliat he had no rl^ht to sell the 
oeeupani y (enaticy and that the 'andlord had the right to the first offer of 
ihe land sold.^^ 

In Klntiii Hdksli v. luictil an occupancy tenant made an unautho¬ 

rized alienation of his holdhig and gave possession to the alienee. The 
landlords mu d siK'i es^ln‘!y to have the alienalTui declared void and to re- 
rn\i‘r possession Iroin tlie alienee. When the landlords obtained possession 
ihe tenant sued tlieni for re-entry on his holding. The landlords pleaded 
dial the plaintilV must he ahk* to show that he was no longer bound by the 
<.)nlracl either liec'ause the alieiua* had taken back his money or because the 
ionira( L had been put an end to in some oilier way. It was held that the. 
plea was not a good answer to the suit and the lendnt was entitled to re- 
cnirv as against llie landlord. It was remarked—“Section 6o, Punjab 
leiiancv Act, dtalares a transfer not in accordance with the provisions of 
the Alt to he a transaction voidable at tile <iption of the landlord. When, 
then fore, the landlord exercises liis option successfully the transaction 
hceomes altogether void, and we do not think it can be said that there is a 
\a'id contiau i existing'' anvwhere I he voivl ng ol the contract may. 
entail u rtain obligations <ir confer certain rights on the original parties to 
it, hut the I'onlract itself lias been deelaretl void, and it appears to us im¬ 
material at whose instance this was done. The plea in bar to the suit, that 
the plaintilV lannot sue because he has transferred his rights to another 
per>on, nc('essarilv implies that the transfer was a valid one, and it is suffi- 
(ientiv met h\ proof lliat the transfer had been declared void.’* 

('lohm Sinf^h v. Fdtltr^ was distinguished and Khuda Baksh v. Focal 
l)In ’ followed hv a single |udgc in Sluitu S/ngh v. Hiirdit Smgh and 
n/Z/ers.’' In ih.it lase one .\ soldliis occupanev r'ghls by a registered deed 
to Sham Slngli and Sundar Singh. 'I'lie occupancy tenancy was under sec¬ 
tion o and ihi land-.ords hnuiglit a suit under tliis section for a declarcation 
that the! sale was void. I he '^nil was decreed and a declaration given tliat the 
s;l'c was \'oid, flic wikU'cs, however, continued in possession. One H then 
sued the vendees for possession of tlie occupancy tenancy on the ground 
that A liarl mortgaged it to him by two unregistered deeds prior in date to 
the registircd deed In favour of Sham Shigli and Sundar Singh. The trial 
court dismissed the suit holding that the sale deed had priority. On appeal 
tlu' Distric t judge held that tiioiigh under normal conditions the sale-deed 
would have had prior tv, \it in the present case as the sale had been declar¬ 
ed void h\ a competent court, the vendees wore in possession merely as 
trespassers and w'thoiu am riglit, and for this reason the mortgagee could 
MIC for possession as lie still had a subsisting riglit seeing that the landlords 
liad so far not sned f'M a dec laration against him though they might do SO 
if the mortgagee ohiaiiual possc'ssion. It was held on further appeal that 
whe-re the' landlords had obtained a declaration that a transfer is void under 
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this case were mere trespassers, while the mortgagee had still a subsisting 
right. 

Another Single Judge distinguished Khitda Baksh v. Fazal in 

Ram Rakha v. Sant Ram and others^- In this case an occupancy tenant 
under section 6 mortgaged his right of occupancy to another and the land¬ 
lord on suit got it declared void. But after obtaining his decree the land¬ 
lord on receipt of some money from a mortgagee abandoned his rights under 
the decree, and did not, therefore, enforce it in his favour. The tenant then 
instituted a suit for recovery of the possess'on of the property mortgaged 
\ t c mortgagees without redeeming the mortgage on the ground 

that the contract was void. It was held that section 56 was enacted for 
the protection of the interests of the land.'ord and that it did not affect the 
validity of the contract as between the tenant and his alienees if the land¬ 
lord did not choose to attack it or after having attacked it he waived his 
rights under the decree obtained by him, and that the eflfect of the decree 
obtained by the landlord, which decree he did not execute, on the other 
hand he abandoned his right under it and thus ratified the niortgage by 
his tenant, was not in any way to alter the position between the plalntifT and 
the defendants In this case. 

But there is nothing in the Tenancy Act which gives a landlord any 
right of pre-emption or right to defeat a claim to pre-empt in the case of a 
sale of occupancy held under any section other than section 5 . AXHiat the 
landlord can do is to withhold his consent to the transfer in the first place, 
but if the transfer once takes place, then the landlord’s position seems to 
be as follows :—• 

If a sale is in favour of the third person and the landlord has not con¬ 
sented, he can sue to avoid the sale under the provisions of this section. 
But if the landlord has given his previous consent in writing, or if he is 
estopped by reason of being himself a party to the sale, or giving his consent 
by acquiescence (which is not sufficient under the new ruling quoted on 
page 198 then he cannot avail himself of the provisions of this section and 
the sale remains an accomplished fact not liable to attack by the land oid 
under the provisions of this section, but subject to the pre-emptory claim 
of any body, who can prove his claim to pre-empt under the provisions ot 
the Pre-emption ActA* 

Decree obtained by one of the landlords. 

A decree obtained by one of the landlords under section 60 , Punjab 
Tenancy Act, avoiding a transfer of occupancy rights by the tenant is for 
the benefit of all the landlords and even if the decree-holder ’andlord waives 
his right to execute the decree the waiver camnot affect the other landlords.^* 

Such a decree also enures for the benefit of the occupancy tenant and 
he is entitled to recover possession. But the transferee can claim refund of 
consideration in tenant’s suit for possession and is not obliged to bring a 
separate suit for its recovery.^® 

52. A. I. K. 1930 Lah. 241 = 118 I.C. 911. 

33. Amar Singh v, Husaina.= 36 P. R. 1912=18 P. L. R. 1912=13 I-O. 28. 

54. Suba Singh v. Hayat & others = 1936 Lah. 706= (1936) 38 P. L, R. 922; See 
- Al-.r, 7 Lah. 55; 1929 Nag. 241. 

35. Ibid. 



230 


THE PUNJAB TENANCY ACT 


[S. 6o 


The plaintiff, an occupancy tenant under section 6 , Punjab Tenancy 
Act, mortgaged his occupancy rights in favour of defendant No. i without 
the consent of the landlords. S. one of the landlords, sued to have the 
alienation set aside under section 6 o, Punjab Tenancy Act and obtained a 
decree. The land'ords however took no steps to recover possession of the 
land from the mortgagee. The plaintiff instituted a suit for the recovery 
of tlie land from the mottgagee. The mortgagee pleaded that the contract 
of mortgage was binding on the plaintiff and that in any case he was not 
entiiled to recover without refunding the mortgage money of which he had 
received benefit. I'hc Courts below granted the plaintiff a decree for pos¬ 
session without any payment to the mortgagee, holding that the decree 
obtained bv .S, rendered tlu* mortgage altogether void and that it was not 
binding even on the plaintiff. On behalf of the mortgagee it was urged 
that the landlords had waived their right in the decree and therefore the 
decree was no longer of any avail to the plaintiff.^® 

Lim'tation—six years-Article 120 of the Limitation Act applies. 

1 iic period of limitat’on for bringing a suit under this section and sec¬ 
tion 77 ( 3 ) (/i) to getting a voidable transfer declared void is six years from 
the date when tlic right to sue accrues,’ under .Article 120 of the Limitation.*^ 

I ho limitation to di^po< 5 css a transferee was licld to be 12 years under 
.Article 144 of the Limitation Act in Hat Lai v. Mst, Gohind Sochetn^*^ but 
this ruling was over ruled by Labha v. Tulsi and others^^ in which it was 
held that I'miiation for dispossession was six years and not 12 years. Of 
course, limitation for a suit by a landlord for possession of occupancy hold¬ 
ing against an alienee from the childless widow is 12 years from the death 
of the widow, as alreadv remarked on page 212 .'^® 

d he date of the right to sue is the date of transfer and not the date of 
mutation. 


.A suit hv the landlord to avoid a transfer of occupano' r‘ghts by means 
of a will is governed by six year’s limitation under Article 120 Limitation 
Act, and the pei lOtl begins to run from the date of the death ol the testato; 
because a will docs not purport to operate until the death of tlie testator.®* 

See also commentary under section 59 . 

Alienatij I of occupancy tenancy without landlord's consent set aside 
at landloid's instance -alienee is entitled to sue alienor for refund 
of mortgage money —Contract Act, S. 65. 


W^hcre an occupancy tenant has alienated the occupancy tenancy 
without the consent in writing of the landlord and the alienation has been 
set aside ai ihe instance of tlu* andlord in a suit brought under this section, 
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No forfeiture of the tenure by irregular transfer by an occupan y 
tenant—even if the possession has been made over to the landloid 
the tenant can recover it. 


The law docs not contemplate the forfeiture of the tenant’s right of 
occupancy if he transfers it in contravention of the provisions of this 
Chapter. It merely provides that irregular transfers arc ‘voidable at the 
instance of the landlord’ aiid allows him to bring an action for the cancel¬ 
lation of the transfer, or for the dispossession of the transferee or for both 
purposes. If the suit is successful the land ord and his tenant simply re¬ 
same their old relations.** Where an occupancy tenant has made an un¬ 
authorised transfer of his holding and the landlord has sued successfully Uy 
have the alienation declared void and entered into possession, the tenant is 
entitled to recover possession of his tenancy in a Civil Court. 


Where an occupancy tenant alienates his rights and the landlord gett¬ 
ing the alienation declared void obtains possessic^n of the holding, a suit by 
the tenants for possession of the occupancy holding 's cognizable only b) 

Civil Courts.*® 


The ruling reported as 1927 Lah. 452 was distinguished on the ground 
that in the present case the tenants were not wrongfully dispossessed in any 
way by the landlords. They themselves gave over the 'and to the alienee 
from whom the proprietors obtained possession by getting the alienation 

set aside. 


It is to be csearly noted that the relief to which the plainlifl. if success- 
ful, is entitled is limited to (r) a declaration of the invalidity of the alien.i- 
tion; and ( 2 ) a decree for the dispossession of the-dicnce if he happens to 
be in possession. The Cottfis must hear ia mind that the decf-'e s" '*< / ‘or 
be for dispossession as^ainst the defendants f^enerally or af^ainst both alienee 
and occjtpancy icnaiits c.v/>rc.'v 5 /y. (Such a decree would prabablv involve a 
forfeiture of the tenant’s right of occupancy and might operate to prcvcnl 
his bringing a fresh action for re-entry). 

The high Courts of Calcutta and Allahabad have also held that an un¬ 
authorized transfer does not work forfc:ture of the tenancy.*' 


More than one landlord.— consent of some of them not sufficient-the 
rest can get the transaction declared void-this princ ple applies 
even when the transfer is in favour of one of the landlords. 

A transaction between a tenant and one of several persons who jointly 
are the landlord, cannot actually be deser bed as a transaction between the 
tenant and the landlord.*** In default of any contract or law or custom to 
the contrary no single member of the bodv can bind ibe other members bv 
his acts; therefore, the sanction of one co-landlord to an alienation by an 
occupancy tenant of the holding canniot bind his other co-landlords who are 
entitled to take measure to protect their rights.*® As observed by Benton }. 


44. Nihal r. Lakhna = 6 P. R. 1893 (Rev.), 

45. Makhiin Singh r. Nancln Smgh = l P. R. 1911 (Rev.): see al-n 17 1'. H 
1892; 54 P. R. 1884. 

46. Ram Kaur & others v. Khushal Singh etc. = 1930 Lah. 934. 

47. See I. L. R, XXIV Cal. pp. 152; I. C. W. N. 379. 

48. 92 P. R. 1887; 24 P. R. 1902; 163 P. W. R. 1917. 

49. Budh Singh v. Mihan Smgh=65 P. R. 1894. 
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_‘■When tile ownership of property belongs to a inrumber of perso;is, the 

(juesl'on whether any act w'ith regard to the property should be maintained 
is a c|iiesiion ol ihe management of the joint property. Some acts may be 
ot surh a nalure th.il they should not be upheld unless the consent of all be 
obtained. In oilier eases a majority in their favour may be sufficient ti 
gi\c them \ahdiiy and in some cases they may be of such a character that 
a single iiuliyidua.l m.ay be entitled cither to represent the whole body or to 
enfoiee Ins own claim eyen inspite of all the co-sharers. Having regard tc 
those eonsiderations .and lookings to the terms of S. 6o, it appears that Wi; 
should take account of the circumstances of each case and deal with them 
C(|uitabl\. In the same ease it was remarked by Stogdon ]—“In the case 

of a bod\ of co-landlords.each indiv’dual member is landlord of the 

whole tenancy, .and therefore just as much the landlord of the tenancy as 

the whole collective bodv is the landlord of it.No co-land'ord can do 

.any ai i harming*- the rights of another co-landlord. Anv act affecting the 
light of tile whole body of co-landlords requires the consent of the whole of 
ihe members of that body, that is. of the landlords collectively, to validate 
it. If not so validated it can be avoided at tlic instance of the member or 
niembei s whose rights h.avc been invaded that is of the landlord separately.” 

I luis tlu’ alit nation of a riglu of occupancy by a tenant to one of 
siweral landlords does not bind the other landlords whose consent is not 
oblained. They are entitled to contest siu'h alienation as being invalid by 
reason of their h.aving been cfl'cctcd without their previous consent. 

\\ heri’ an occupanev lei ant sold his occupanev rights to one of the land* 
louls w !u) was a co-sharer by purchase but did not belong to the tribe oi 
the |)roprietary hodv, it was held that a suit to set aside the sale by some 
of ilie pi-oprielors w.as m.ainlainablc, and that the transfer not binding the 
pi-oj)riel.uy hodv w.'is liable to be set aside at the instanc'c of the landlord? 
who.se consent bad not been obtained.^ 

C’oiiversi ly, it follows that one of the landlords may sue to get the 
IranslVi- declared void. 

Where one of the landlords consented to the alienalion, it was held that 
qun his sliare of the occupancy tenancy he matle the transaction non void- 
al)K', dial is, he or any of h's sucecssors-ln-interest cannot challenge it on 
(he ground that consimt o! all of the landlords was not obtained." 

A iransaclion between a tenant and one of several persons who joint \ 
aie the landlord, lannot .aei ur.'ilelv he described as a transaction between the 
t( naiil and llu landlord ami the more circumstance that tlte person to whom 
llu‘ linanl aliiiiates happens to he one of the persons who joiiitlv arc the 
landloul l annol alter the legal eharacter of the transaction and make opera 
tiv(‘ ;i transai'iion which hut lor such a circumstance would be void.*' 

Mortgagee as the landlord -whether his consent sufficient. 

rile (oiiscnt ol thy mortgagee of tlie right of proprietorship as the 
'aiullord is not siillicii'iit. 

.SVc i <niminiltiry tnulcr sci lion 53. 


M). Mii|i;imiii.nl l*,»L,h r. M.sl \m- PluMi-WvS I’. Hi 181x5. 

1. aS I’. 1 : im. Knn.i r. \,u...iv V I’. IJ 1903 I*. L It. 1906. 

2. r. M:.n rliaii.I A. 1. It. I92V l.ali. t.W; Sco ilUo 68 \\ U. 1912 ami 
I 1 ; I'j:m h.iii 

O. y.:t I’. 1 :. I 80 V; See ;ib,. 

I. C. 4d8. 


I’ It 19t»2 |I It. I and 165 IV \v. 1917 = ^2 



s. 6 o.] IRREGl’LAR TRANSFERS 

Whether subsequent acquiescence by the landlord in an unauthorised 
transfer makes the transfer valid. 

See commentary under sections 53 and 56 pages 190 and ujH. 

Estoppel. 

An occupancy tenant sold his holding without the consent of the land¬ 
lord. The vendee began to sink a well on the land in question lmmediat<‘I\ 
after the sale. The plaintiff proprietor brought a suit against the purchaser 
for an injunction to restrain him from sinking the wd 1 on the ground 
that it was provided in the Wajib-ul-arz that an hereditary cultivator w'as 
not entitled to sink a well on h:s holding without the landlord’s consent. 
1 he suit was decreed. The proprietor then sued the vendor and the vendee 
to enlorce his right of pre-emption in respect of the right of occupancy sold 
It was held that the plaintiff was estopped by his action in the fon.ner suit 
from denying the validity of the sale of the occupancy right.^ 

Locus standi of reversioners of occupancy tenants to object to alienation 
of occupancy rights on the basis of custom or natural relationship. 

It is to be noted in the first instance that the Punjab Tenancy Act lajs 
down the rules of relations between landlords and tenants, and, therefore, 
the question of the right of reversioners of occupancy tenants to object to 
aVenation of occupancy rights on such grounds as it was effected without 
necessity or the like does not fall within the scope of this Act.^ To this 
question the general conditions and custom relating to the parties apply. 
Similarly, this Act makes transfers in contravention of the rule laid down in 

S. 59 voidable at the option of the landlord, but no similar option seems to 
be conferred by the Act itself on the reversioners.® 

One of the vital differences between a proprietary holding and an occu¬ 
pancy holding is that the estate in a proprietary holding always subsists and 
cannot be destroyed while the estate is an occupancy holding may be des¬ 
troyed and may not subsist for all limes. The reversionary rights in an 
occupancy holding are enforceable only so long as the occupancy rignts 
subsist. But if they have been extinguished no reversionary rights remain 
to be affected.^ 

Two classes of cases are to be distinguished under this heading, namely :_ 

(1) where the alienation is in favour of the landlord himself; 

( 2 ) where the alienation is in favour of a person other than the land¬ 

lord. 

With respect to case (i), the law is quite clear. When the landlord has 
purchased the right of occupancy either under section 53 or section 56 of 
the Punjab 7'enancy Act, the right of occupancy becomes extinct and it is 
not open to challenge by a third party upon any ground of natural relation¬ 
ship or customary law. The reversioners, therefore, in this case cannot 
contest the alienation ion such ground as that it was effected without neces 

4. Fazal v, Godar Khan = 161 P. R. 1883. 

5. 115 P. R. 1901 = 115 P. L. R. 1901. 

6. A. I. R. 1933 Lah. 184. 

7. See 16 P. R. 1905 = 41 P. L. R. 1905 = 34 P. W. R. 1905. 
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sitv or ilu- like.'* A reversioners similarly cannot contest a stale by one only 
ol several lo-tenants to one only ol several landlords of a specific portion of 
a joint oecupanev tenancy.*■' 

W iiere an o'eeiipaney tenant lias sold his occupancy rights to one of 
several landlords without complying with the provisions of S. 53 of the 
Punjab I'enancv Act, held, that his reversioners are not entitled to impugn 
th(* sale."* 

I he same principle applies to a mortgage created in favour of the 
landlord.” Where an occupancy tenant mortgaged his interest to his own 
landlord for consideration, it was held that a pierson who was not survivor 
but an ordiiiarv heir under section 59 could not contest on the score of 
want o! necessity, for the occupaney tenant could have surrendered his ten- 
anev to the landlords gratis subject to no condit'on of consent of such heir, 
and therefore equally could mortgage without such consent.*- 

The cases falling under the second class arise when a landlord does not 
( Nt-ri ise liis right of pre-empl:on under section 53 or sue to have a transfer 
made without h's consent declared void. I he result is in no case the extinc¬ 
tion of occiipancv rights, and so long as the occupancy rights have not been 
( Ntinguished the reversionery rights remain intact and enforceable.*® 

When a tenant with occupancy rights transfers them with the consent 

of the landloid, tlie occupancy tenants do not become extinct by operation 

of law or by the act of the landlord and thus the reversioners can contest the 

iransfer. Ileld further, that it is onlv where the transfer is to the landlord 

lilmsell that the statute lavs it tlown that the icnancv is extinct. It is onlv 

• ♦ ♦ 

in such a case that the Punjab custom is ousted, the statue making a 
special concession in favour of the landlord himself to enable him, in a fa-r 
and ef|ultahle manner to remove from his estate rights which constitute a 
serious derogation from its completeness. 

In all lliese later cases the reversioners of the alienor can exercise their 
right to contest the transfer under customary law, or personail law which 
ever governs the parties. Even if the alienation is authorised by the land¬ 
lord the same principle applies.** 

Onus of proof. 

rhe contested point, however, in these cases is with respect to the 
onicv of proof to prove the custom alleging such restriction on power of 
alienation. In Didani v. Bn/nfa*® it was held that the reversioners must 
prove <lefiniielv that bv custom they could restrain the alienation and that it 
would nol necessari’v follow lhat if the power of alicnathig aiicestrall pro¬ 
prietary land was restricted, the power of alienating right of occupancy 
would he e(|unllv so. Hut this view was ilisscnted from in Karam Din v. 
Kluirif Din"' where it was laid down that the contesting reversions 
must prove that by euslom they could restrain alienation of occupancy rights 

8 . 73 I’. K. 1911. 11 1. 0. 427; 95 P. R. 1919 = 38 P. h, R. 1920 = 52 I.C. 525; 
31 IV li. 1896 [F.B.]. 

9. 41 I. C. 301 = 137 P. L. R. 1917=66 P. W. R. 1917. 

10. Xihnl Sinirh r. Kln./.an Sin^h = 24 P. R. 1902 = 3 P. L. R. 2902 Supp. 

11. 73 P. R. 1911 = 208 P. U R. 1911 = 11 I.C. 427 = 113 P. W. K 1911. 

12. Itula Sin.i-Ii r. Rhaj; Singh- 19 P. L. R. 1907. 

13. Nikkn r. Mst. C.m'd«i = 52 P. L. R. 1911-9 1. C. 292. 

14. SVe 31 P. u 1FC6: F9 P, p ipcfi. 59 p p py); US R. R, |90l; 58 
P. L. li. 1911: 1^30 hall. 942. 

15. 31 P. II. 1896 fP.R.l 
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but in considering- whether such a cust<jm ex'sied tlie court would take into 
consideration the custom applicable as regards the alienation ol proprietary 
rights and that there was very strong inference arising from the existence 
of the custom in the latter case where that existed also in the former. The 
practical effect of this was that when the reversioners could initially pro\e 
the existence of such a custom whh respect to the proprietary land, then it 
was for the other party to prove that it did not apply to occupancy rights. 
Conflicting rulings by Three Division Benches of Chief Court reported as 
Faiz Baksh v. Mini Chaud v. Dhem'^^ and -Faqir yfuhammad v. 

Fazal Mohammad'^ on the poiryt again led the matter to be referred to a 
Full Bench in Abdullah v. Allahadnd^^ and the following principle was laid 
down :— 


“When a collateral seeks to restrain an alienation of occupancy rights 
by an occupancy tenant, proof that such a power of restriction exists in res¬ 
pect of proprietary rights would be relevant; when such a suit is brought the 
initial onus is on the plaintiff (collaterals) to prove that he had by custom the 
right to contest alienation of occupancy rights. But when he has proved, 
first, that he is entitled to succeed to occupanev rights on the death of the 
occupancy tenant, and second, that had the subject-matter in question been 
a proprietary right instead of right of occupancy he could have maintained 
the suit, the onus will be shifted and it will be upon the person who asserts 
that no such custom exists as to occupancy rights, to prove that contention." 

Following 98 P. R. 1907 it was laid down in A. I. R. 1922 Lah. 278 
that the mere fact that a landlord had consented to an alienation by an occu¬ 
pancy tenant did not bind the reversioners if they had any right to contest 
it under Customary Law, that is, If they were unable to prove that if the 
land had been ancestral land, the plaintiff could have contested the alien¬ 
ation. But this principle does not apply when the parties are not governed 
by custom. One Loku, an occupancy tenant made a will of his occupanev 
right in favour of one Khair Din. After the death of Loku his widow Mst. 
Kako was entitled to succeed. She supported the w:ll of her husband. The 
plaintiff, nephew of Loku instituted the suit to challenge the will as the re¬ 
versioner, and get a declaration as regards his right to succeed. The trim 
court held that the will of Loku could be valid according to Mohammadan 
Law only to the extent of onc-third share of the land and granted a declara¬ 
tion to the effect. It was found that the parties were governed by Moham¬ 
madan Law. It was held that Mst. Kako being merely a life-tenant and 
the appellant being the next reversioner he was entitled to obtain the decor¬ 
ation prayed for according to the provisions of section 42 , Specific ReluT 
.Act provided of course the will is in fact invalid to any extent, and that, 
therefore, decree of the trial court was correct. 

A reversioner is also not debarred from-' suing to protect his re\er- 
sionary interest against an alienation of occupanev rights merely because 
such a transaction has mso been challenged by the landlord as an invalid 
alienation. He is possessed of an independent interest which, when he 

17. 115 P. K. 1901 =115 P. L.R. 1901. 

18 12 P R 19(M 

19. 16 P. R. 1906 = 66 P. L. R. 1906 = 32 P. W. R. 1906. 

20. 98 P. R. 1907 = 62 P. W. R. 1907=18 P. L. R. 1908. 

20. 98 P. R. 1907= 62 P. W. R. 19(y?=ia P. L. R. 1908. 

21. 1953 Lah. 184=145 I. C. 204= 34 P. L. .R. 1049. . - 
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the next heir may entitle him by custom to question the alienation and to 
sue for protecting- his reversioi>ary interest.*^ He cannot therefore claim 
to Ije a party to the suit brought by landlortl for cancellation of the aliena¬ 
tion. It :s also to be noted that in such cases it is not necessary for the 
pl(H)ififj to prove that the cotnnion ancestor held the land as an occupancy 
tenant; all that he has to prove being that he is the reversionary heir of the 
alienor. lUit in the case of a childless occupancy tenant or a widow alienat¬ 
ing he has no locus standi to contest such alienation unless he can prove 
that the land was occupied by the common ancestor because succession is 
governed by the section 59 of th Act.^^ 

See also conimefitary under section 59 />age 218 . 


Alienation by a widow as an occupancy tenant-right of the landlord 
and the reversioners to contest. 

.Sc(' (’onimoitary under secliifU 59 />agc,v 212 to 217 . 

Query. 

it has been noted on page 21 and at various other places that 
a mortgagee with possession of the right ot proprietorship is a ‘landlord’ 
within the meaning of this Act. When the proprietor has thus mortgaged 
with possession his right of proprietorship, and the occupancy tenant trans¬ 
fers his right of occupancy without the necessary consent etc,, does it mean 
that the mortgagee landlord can get it declared void under this section? 
What is the position of the mortgagor proprietor? From what has been 
stated above it appears that the interest of the mortgagee does not extend 
beyond the period of his mortgage and therefore the mortgagor proprietot 
must have the r'glit to challenge an irregular transfer, of course the mort¬ 
gagee of the right of proprietor who is the landlord for the time being also 
seems to have the right to challenge such a transfer. 


22. I^ K. 1909-1 1. f. 70fJ. 

23. 1921 l.al,. 27-,66 I C, UIP 







CHAPTER VI. 


IMPROVEMENTS AND COMPENSATION. 


Effect of agreements on the provisions of this Chapter. 

Nothing in any agreement made between a landlord anu a tenant after 
the passing of the Punjab Tenancy Act, 1887 , (1st November 1887 ) shall 
take away or Tmit the right of a tenant as determin¬ 
ed by this Act to make improvements and claim compensa¬ 
tion, therefore, or, where compensat’on for disturbance can be claimed under 
this Act, to claim such compensation [Section iio (i) {h)]. A tenant is. 
however,, free to covenant to pay an enhanced rent on account of an 
improvement made or to be made by his landlord. [Section no ( 2 ).] 

An entry in any record-of-rights providing (u) that a landlord may pre¬ 
vent a tenant from making or eject him for making such improvements on 
his tenancy as he is entitled to make under this Act, or (b) that a tenant 
ejected from his tenancy shall not be entitled to compensation for improve¬ 
ments or for disturbance in any case in which he would under this Act be 
sation’ as laid down in this chapter shall appty between the landlord and 
109 ]. 

All other agreements are binding. [Section iiij. Thus a written agree¬ 
ment between a landlord and a tenant before 1st November, 1887 , restrain¬ 
ing the tenant from making improvements Is a bar to any claim for compen¬ 
sation. 


No entry in any record-of-rights 
mqnt under section 112 of the Act. 


has the statutory force 


of an agree- 


See commentary under Chapter VTIT 


The provisions of th's chapter apply only when the relation of land'ord 
and tenant exists. 

It is to be clearly understood that all provisions with respect to improve¬ 
ments and compensation as laid down in this chapter npply only between 
‘landlords’ and Tenants’. 

A sub-letting by an occupancy tenant operates to create a relationship 
of landlord and tenant between the landlord and the sub-tenant in virtue Oi 
section 58 ( 2 ) of the Act, and the provisions of ‘improvement’ and ‘compen¬ 
sation’ as laid down in this chapter shall apply between the landlord and 

that sub-tenant.®^ . 


« 


Improvetnents by landlords. 

♦ % 

■ S, 61 . . (?) Without the previous permission of the Collector 
Impro«eme/it by .-alandlord shall not make an improvement 
an^r^ot '■ occu: on the tenancy of a tenant having a right 
:i^,ancy,tenaTi,ts, ; ! of .opcnpancy.... . 


24. Wasawa Singh n. Mahna Binghi34' r C. 548=n>: W. R. 1916 (EeV.)- 
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( 2 ) If a landlord desires to make such an improvement 
he may apply to the Collector for permission to make it, 
and the Collector shall, before making an order on the 
application, hear the objection, if any, of the tenant. 

(J) On making an order on an application under sub¬ 
section (2) the Collector shall be guided by such rules, if 

any, as the Local Government may***^*'“ make in this 
behalf. 


11 


Definition of ** improvements. 

The words “improvement” is defined in section 4 (19) of the Act and 
may be referred to. The question of “improvements” in tenant’s holdings 
mny occasionally cause some httle difficulty, for no very broad line of dis¬ 
tinction can be drawn between the simplest kinds of “improvements’* and 
some of the operations carried out by tenants in the ordinary course of 
tillage. 'I'he important point is that the work must be one bv which “the 
value oi the tenancy has been and continues to be increased”. The term 
fioes not embrace every operation which Increases for a time the value of 
the holding, but un’y such as are outside the every dav course of husbandn\ 
and possess a greater or less degree of permanency. The sinking of a 
rnasonr\ well to irrigate a field hitherto dependent on’the rainfall is obvious¬ 
ly an “improvement.” So is the making of a kacha well in stiffish soil, fOr 
'this involves a good deal of labour and the wellt will last for several years, 
lint the digging of a shallow kadta wall of the ordinary type, which waters 

a few bighas of crops to the raht and fails in the rainv season, is not an 
''iinprovcmcnt.” \!.anil Administration Manual, para. 70]. 

Improvements by landlord. 

Powers given to the landlords to effect improvements on tenancies of 
occupancy tenants are new. There was no corresponding provision under 
(li(‘ old Punjab T'enanev Act of i8(S8. 

“In a country of peasant proprietors -'ike the Punjab the bulk of agri- 
* ultuial^ improvements is made by the landlords on lands over which thw' 
have full control. I he riucstion of improvements in tenant’s holdings is 
only of practaal importance as regards those which arc effected by occu- 
panc\ tenants and the particular class of improvemoAts known as jangaJ 
larnshi or clearance of waste, carried out by tenants-at-will. It is true 
that >\ this Act landlords have *hc right to make improvements in the 
ands of occupancy tenants with the previous permission of the Deput\ 
Commissioner, and that provision is made in the Act for enhancing the 
rent of the improved holdings [section 62]. But as a matter of fact land- 
01 (s aie very chary of spending money on lands with which their con¬ 
nection is mainly confined to receiving a rent fixed by authority. Should 
an apf^ication for pcr-niss=on to do so be presented, the tenant ought to 
e icaid. I he point is really of little importance as disputes are ven^ 
rare. (Land Adniwjsfration Manual, para. 71), 

permits the Local Government to issue rtiles oA the sub- 
jc. t of landlord s improvoircnts but none have been-framed so far. 

tollowing icmarks of the Hon. Colonel Waco, when presenting 

24 a. Tbc words “with tho previous sanction of GoverDor-Geiftral ia CqvWU” 
were repealed by tlie PeccntralizatioU Act, 1914 (JV of 1914). 
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the Report of the Select Committee on the Tenancy Bill, will pay 
perusal:— 


‘iTn the Chapter on improvements and coiaipensatioii two 
important changes have been introduced.” The right of land¬ 
lord to make an improvement on the land he’d bv a tenant 
with a right of occupancy has been distinctly provided for, and also 
the landlord’s right to an increased return for such an improvement. In 
connection with this provision I desire to point out that, if such improve¬ 
ments are classed from the point of view of the tenant, they may be divid¬ 
ed into works which will increase the produce of his land without impos¬ 
ing on him the necessity of altering in any material degree his previous 
standard of husbandry and expenditure, and works which will not yield 
any favourable results unless they are supplemented by a very considerably 
increased expenditure on the part of the tenant. Of the first of these 
two classes a cana\ distributary, which supp’jies flow irrigation, is the 
most obvious example, arid though by existing usage a landlord may not 
be .entitled to make an improvement of this kind, on the holding of a 
tenant with a right of occupancy it is not likely that such tenant if he 
himself lacked the means or opportunity to make the improvements, 
would except for some plain or special reason, object to its execution by 
landlord. Of the second class a welll may be taken as an instance. 
Personally I have felt great hesitation as to the introduction, into this Bill 
of words which will enable a landlord to impose on a tenant the very heavy 
ex[>enditure necessary to successful well irrigation in the Punjab. .And 
I have reason for saying that this hesitation will be shared by those of our 
Revenue Officers who have given such attention to the conditions of this 
form of irrigation. My objections have been met by the clause which 
provides -for the control of this power by rules adopted to local require¬ 
ments and to the merits of each class of improvements. And I trust that 
by the said of these rules and by the exercise of 'due discretion on the 
part of our Revenue Officers in dealing with such applications as land¬ 
lords may make to them, we may avoid imposing on a tenant in any case 
an improvement which, though it may fall technically within the definition 
la.d down in the Bill, would require of him a husbandry and expenditure 
beyond a fair estimate of his capacity to undertake” {Legislative proceed¬ 
ings for 1887, page 82.) 


S. 62. {/) When a landlord has, with the permission 

mentioned in the last foregoing section, made 
an improvement on the tenancy of a tenant 
having a right of occupancy, he may apply 
to the Collector for an enhancement of the 
rent of the tenant. 


Enhancement of 
rent in consider¬ 
ation of an im¬ 
provement made 
by a landlord on 
the tenancy of an 
occupancy tenant. 


( 2 ) If the tenant is a tenant to whom section 20 
applies, the Collector shall enchance his rent to the share 
or rates, or with reference to rent in gross, as the case 
may be, paid by tenants, having a similar right of occu¬ 
pancy, for land of a similar description and with similar 
advant iges. 
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(3) If the tenant is a tenant to whom section 22 
applies, the Collector shall eiichance his rent to such amount 
as the tenant would be liable to pay under that section if 
the land revenue were re-assessed. 

(4) When the improvement ceases to exist, the Collector 
may, on the application of the tenant, reduce the tenant’s 
rent- 

(^ 7 ) in the case of a tenant to whom sub-section *2) 

applies, to the share or rates, or with reference 

to the rent in gross, as the case may be, paid 

by tenants, having a similar right of occupancy, 
for land of a similar description and with similar 
advantages, and 

(/?) in the case of a tenant to whom sub-section (5) 

applies to such an amount as the tenant would 
be liable to pay if the land-revenue were re-assessed. 

i5) Sections 25 and 26 shall be construed as applying) 
to an application under this section, and a suit shall not 
lie in any Court for any purpose for which an application 
might be made under this section. 

Scope of the section enhancement of rent on account of improvement 

of tenancy by the landlord. 

Section 62 provides for eiilianaMiicnt of rent in consideration of an 
.npioveiiuin made l)y a landlord on itie tenancy of an occupancy tenant, 
that is, for ilu- landlord’s rij^Iu to an increased return for such an improve¬ 
ment. • ♦ 

W here the rent ol llie occupancy tenant is regulated by section 20 of 
l.he .\('t, tlial is, he pays produce or cahti rents, the principle to be follow¬ 
ed lor cnhancemeiu is that the rent to be paid should be the rent paid by 
icnants, ha\ite^ a similar lij^ht of occupancy, for land of a similar descrip- 
lion with similar advanla<»cs. 

It the oeeupanc) tenant pays cash rent, on improvoment the-Collector 
shall enlianee his rent to such amount as the tenant would be liable under 
section 22 of ihe Att it the land-revenue were rc-assessed. 

Likewise, when the improvement ceases to exist, the Collector may, 
1)11 the application of the tenant reduce the tenant's rent according to the 
same scale as laid down in sub-section ( 4 ) of this section. 

Section, JS <d the Act provides lor discretion as to extent of enhance- 
mi'iu or reduction ol rent while section 2 (S prescribes the time for enhance¬ 
ment or redtu'lion to take elVecl. 

.S'cc cenoKcn/(ir\‘ nthicr sccllotis 20 , 22 , 25 ami 26 of the .‘Icf. 

“Ihe pusent Act (1 eiiancy Act o! 1808 ) is altogether silent as to 
wlio may and who mav iH)i iviake improvements, under the condition on 
which they may he made. I'licse matters are provided for in sections 39 
and 40 ol the Hill. i\\ tlu' lormer an absolute right of making improve- 
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lord. Tlie most important provision on the subject of compensation for 
improvements is that contained in section 41 of the Bill which provides 
that in all cases iii which compensation is found to be due to a tenant on 
ejectment it shall be paid to the officer ordering the ejectment before tlic 
tenant is evicted. 'I'hc object of the section 's to remove all tcclinical 
restrictions on the complete adjudication of every claim for compensation 
which a tenant may have when proceedings are taken for his ejectment. 
These provisions are oahed for in common fairness to tenants, and have 
been rendered necessarv by some of the decisions referred to (Extmet 
from Col. Davie's Speech /n CoiiuciJ). 

Provisions of the Tenancy Act as to tenant’s improvements. 

d'he first Punjab Tenaney Act, XXVHI of 1868 , put the law as to 
tenant's improvements substantially on its present looting, except that 
the provisions of that enactment on the subject could be overridden b\- 
written agreements or properly attested entries in the records of a regular 
settlement. This has now been altered. An entrv in a recorcl-of-riglits 
whenever framed, or a condition in an agreement made after the passing 
of Act X\T of 1887 , which purports to limit the rights of tenants to make 
improvements or to receive on ejectment compensation for improvements 
alrady made or for disturbance, is null and void. A tenant ’s, however, 
free to covenant to pay an enhanced rent on account of an improvement 
made or to be made bv his kuidlord. fSec Chapter VUl). A written 
agreement made before 1st November 1887 restraining a tenant-at-wlll 
from making improvements is a bar to any claim for compensation. But 
with this exception improvements made before the Act came into force arc 
deemed to have been made in accordance with the Act (Land Administra¬ 
tion Manual, para. 75 I. 

Improvements by tenants. 

^ tenant having a right of occu- 
pancy^tenant pancy is entitled to make improvements on 

make improve- his tenanc\^ 
ments. 

Right of occupancy tenant to make improvement—no consent of the 

landlord, necessary. 

This section confers an absolute right of making “imiprovements” on 
occupancy tenant and consent of the landlord is not necessary for this 
purpose. Consequently in the case of an occupancy tenant the landlord 
cannot object that improvement on the tenancy was made without his 
consent.''^'’ 

Trees. 

The plaintiffs sued for the removal of the trees which the defendants 
the hereditary tenants had planted two years and a half before the suit 
without the permission of the plaintiff's. The planting of trees was cus¬ 
tomary in the village. The 'wajib-itl-arc provided for the planting by here¬ 
ditary cultivators with the pet mission of the proprietors. Held, that 

25. See 73 P. R. 3870; 4 P. W. R. 1908 (Rev.) =41 P. L. E. 3908 Supp; and 
1930 L. L. T. 9. 
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sucii pcmission nucd not he expressed or in wrii ii^. In the absence of 
anv explanation of the plaintiffs delay in coming forward to complain of 
the trees having been planted without leave, the suit was rightly dismiss¬ 
ed.-^" 


Note. 

This luliiig \v;is uiMlcr tlic- old Tunjab Ti-nancy Act of 1868 . 
riulcr the preseot Act, an occupancy tenant is entitled to make improve¬ 
ments on his tenancy. As to where planting; of trees constitutes improve¬ 
ment sec commentary on pagfc 241 — 247 . .S'ce also notes on page aoove. 

This ru ing was under the old ITinjah Tenancy Act of i 8 f) 8 . 
who is entitled to plant trees is also entitled to cut them down. When 
the wajih-ur-iirz provides th;it tenants can with the consent of and after 
informing the landlords cut trees siluated in their courtyards and fields, 
when reriuired for tigricultural implements :>nd for repairs of dwelling 
houses, it Wits held to mean th;it the tenant or<linarily has power to cit 
(kiwii trees for the purpose mentioned therein, but that the landlord should 
have the opportunity :md the right to prevent the unjustifiable exercise of 
this power, or its tdnisc, not that he should be entitled to forbid the tenant 
to exercise the power :it all without tissigning any reasons” 

The I'entincy Act of i 8 bS was considerably less favourable to the 
tenants in niiitler of improvements in whieh arc incliulcd trees. Ihereforc 
an entry regarding trees adverse to the interests ol tenants made in the 
settlement of 1872 cannot be mtidc in a settlement which the present .-\ct 
is in force espi'ci.il'.y where suclil 'entry h;is been repealed in any settle- 

ment sul)sc(iucni to tliul of 1872 .*** 

S. 64. (/) A tenant having a right of occu¬ 
pancy may make improvements on his ten¬ 
ancy with the assent of his landlord. 


Title of temnits 
not having riglit 
ot otM'Upmiey to 
make iininuve- 
ments. 


whether or not 
improvement by 
the assent may 


(2) If at any time the question arises 
the landlord assented to the making of an 
a tenant not having a right of occnpancy, 
be inferred from circumstances. 

Meaning and scope -assent of the landlord. 

A tcnant-al-will can oulv make an iniprovciuenl with ibc assent of the 
landlord, Inii consent may be assumed from circumstances. It\ for 
example, a landlord lets to a tenant a piece of waste land, lor the growing 
of crops, it is obvious he has agreed to his doing everything that is 
necessary to make it lit for sueecssful cultivation. If the clearance re- 
cjuircd involves an appreciable cost in labour or money, it amounts to an 
“impro\ emcnl". (/-um/ Admitiisinilioti .A/uuuul. para, 72 ). 

'I he axsont of the landlord can be inferred from various circumstances. 
The most important factor for that Is the delay in suing' tor a declaration 


26. 47 r. 14. 1872: See nl.s,> 13 P. h. 1877. 

27. 4 P. W. P. 1908 (Pov.). 

28. Sundar Hass Xr others r. Mohar Shah X,’ 

1915, 130 P. P. 1907 followed. 


others-1930 h. L. T. 9} 16 P, R. 
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ihat the tenant-at-\vill should refrain himself from making a particular 
improvement. If the landlord sues as soon as the tenant-at-will has 
collected only materials for making the improvement and the work has 
not started, his assent cannot reasonably be Inferred, but if the work is 
completed and then he brings a suit it seems reasonable to hold that he 
assented to the improvement. Again, the landlord might have himself 
provided funds or advanced loan to the tenant-at-will for making the 
improvement, or he might have rendered any help in any form to execute 
that improvement, or would have been getting some additional rent from 
that tenant :r. consequence of that improvement. Assent of the landlord 
may be inferred from one such circumstance or the other. 

It has already been noted on page ififra that a transaction between a 
tenant and one of several persons who jointly are the landlords cannot 
actually be described as a transaction between the tenant and the landlord, 
and that in default of any contract or law or custom to the contrary no 
single member of the body can bind the other members by his acts. It. 
therefore, seems quite clear that where there are more than one landlord 
of a tenancy, the assent of one will not be sufficient to allow the tenant- 
at-will to make any “improvement” oil the tenancy. 


What is the effect if a tenant-at-will makes an improvement without 
the assent of the landlord? Can the landlord claim ejectment of the tenant 
merely on this ground? In the case of a tenant holding for a year, the 
landlord has got the right to eject him at the end of the year in the manner 
laid down in Chapter I\’ of the Act, and subject to the provisions of 
'<:;ompensation as laid down in this Chapter. But the point to bo decided 
is with respect to tenants holding for a fixed term. If such a tenant 
makes an improvement without the asent of the landlord during the 
continuance of the lease, is the landlord entTicd to eject, him on thl,; 
ground? In the case of tenant holding for a fixed term the circumstances 
under which ejectment of such a tenant can take place have been enumer¬ 
ated in Chapter IV and improvement on the tenancy by itself does not ap¬ 
ply to one of the grounds on which the landlord can claim the eject¬ 
ment of a tenant. What he is entitled to is the enhancement of rent, subject 
to the provisions of this Chapter. 

See also corumcfifnry loider sections 109 and iio of the Act. 


S.65. Improvements made by a tenant before the coninience- 
Improvements ment of this Act shall be deemed to have been 

made before com- 1 . 1 ♦,i_ .v* a i. 1 

mencement of made in accordance with this Act, unless in 
this Act. the case of tenant not having a right of 

occupancy it is shown that the improvement was made in 
contravention of a written agreement between him and his 
^andlord. 


Section -i of the Punjab Tenancy Act of 1 S 68 clearly laid down that 
all agreements between a landlord and a tenant when such agreement was 
in writing or recorded by the proper officer in the record of a regular settle¬ 
ment sanctioned by the Local Government were binding irrespective of 
any provisions of that Act. According to section 65 of the present Act, 
improvements made by a tenant before the commencement of this Act, 
shall be deemed to have been made in accordance with this .Act, uidess in 
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the case af a feiumf )int havinfr a rip:lit of occuf)a}icy it is shown that th .3 
improvement was made m eontravenfon ol a written aj^reement between 
him and his landlord. 

A well was sunk before the Act of 1 S 87 . and as the parties 
were landlords and tenants. section 65 ol the Act was applied, and it 
was held that the tenants were entdled to compensation for the well or any 
other improvement unless the land'ords t'ouUI prove that they had acted in 
('ontravention of anv written at/reement betweeen them and their landlords-''^. 


S. 66. A tenant ejected in execution of a decree, or in 

pursuance of a notice of ejectment, shall not 

begunTanticipa be entitled to compensation ior any improve- 
tioTi of ejectment, nieiit beguii by him after the institution of 

the suit, or service of the notice, which resulted in his 

ejectment. 

A lenanl who begins such an improvement 
r,f notice of ejectment does so at his own risk, 
compensation if he is turned out <it his holding. 


after the suit or service 
and has no claim for 


Tc'iuler of lease 
fur twenty years 
to tenant to be a 
bar to light to 
eoinpeiisation. 


S. 67. If a landlord tenders to a tenant a lease of his 

T(Muler of lease tenancy for a term of not less than twenty 
for twenty years years from the date of the tender at the 

Ui-ToAo rent then paid by the tenant, or at such other 
compensation. rent as iiiav be agreed on, the tender, if 
accepted by the tenant, shall bar any claim by him to compeii- 
s.ition in respect of improvements previously made on the 

tenancy. 

Meaning and scDpe. 

This section makes il open to a landlord ami tenant to settle any claim 
lor compensation by the oiler and acceptance ol a twenty year s lease at 
the (.xisling rent or anv other rent that may bo mutuallv agreed upon. 
It appears it is at the option of the tenant to accep: such a lease or rc- 
lusc it. Ill ihc latter case, he seems entitled to ci^mpensation in case hu 
rent is enhaiued or he is ejecletl Irom the tenancy. More ollcring of the 
lease for jo \ears tloes not seem to be sulliciont to bar the claim. 

I hc pcriotl of twcnlv \cars has been fixed because in twenty years 
the ttnant can rctoup liimsclf tlu' wlmlc outlay. Ibus, where the tenant 
has enjosed the heiu-lit of tlu* improvement lor Uvenly \oars on the abo\e 
mentionetl conditions he is not entitlctl to an) oompiMisation, and whert 
he has enjoved the benefit 'for less than twenty years the full compensa¬ 
tion should he ri'duccd bv tlte rule ot proportion. 

It is [iresumed that no lease shall liave this efiect unless it expressly 
stall's that :i is given for llte purpose above describexEE 


29. 

oO. 

:•>] 


Haul Din r. Slumi.'.ml Din o 1*. U. UWb 
7 i*. 1 :. 19(12 (Urv.l If) 1'. h. U. 190^. 
Sr.« 92 1’. It. 1870. 
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Definite issues should he fixed on tliis point and a proper eiKjuirv 
sliould be made. Most cases require a local enquiry and inspection of 
the improvement and a commission for this purpose should be issued if 
the Court cannot do it. In the case of fruit trees the capitalized value of 
the annual income should be taken into consideration, and it should also 
be noted that though trees nia\- in some -eases be self-^rown they recjuire 
care and protection before thev can be of an_\- use to the landlord or the 
tenant. For awarding* compensation the heir aiul the aiK'Csior shoulc* be 
reg*arded as a sing-le person.’'' 


S. 68. 


Subject to the foregoing; provisions of this chapter 
a tenant who has made an improvement on 
his tenancy in accordance with this Act shall 
not be ejected, and the rent payable by him 
shall not be enchanced, until he has received 
compensation for improvement. 


Liability to pay 

compensation ior 
improvements to 
tenant on *^ject- 
ment or or en 
liancement of bis 
rent. 

Meaning and scope of the section 

When an improvement has been effected on the tenancy by an occu¬ 
pancy tenant or a tenanl-at-will, tlie landlord will natuially apply for 
enhancement of rent. If there had been provision for enhancement of 
rent on improvement without any corresponding* liability on the landlord, 
it would have l^een very har^.l lor tlie tenants, and would have stood in the 
way of any improvements being made for the tenancy. This section, 
therefore, provides that subject do the foregoing provisions of the chapter, 
a tenant who has made an improvement on his tenancy in accordance with 
this Act shall not be ejected, and the rent payable by him shad not he 
enhanced, until he has received compensation for the improvement.’ 

'I'his section is imperative and lavs down without qualification the 
rule that when a tenant has made an improvement on his tenancy in ac¬ 
cordance with this Act he shall not be ejected and the rent payable by him 
shall not be enhanced until he has received compensation for the unprove- 
menl. The only ex-cepiions arc:—(i| when the landlord has tendered a 
twentv vears’ lease under secl'on 67 and that has been accepted by him., 
or ( 2 ) vvhen with reference to section 72 (e) the tenant has had the benefit 
of the improvement for so long* a time that the estimate of comoensation 

is reduced to nothing. 

Where a tenant under section 6 had beea -i sallowed compensation 
for a well made since settlement on the ground that the landlords were 
entitled to an enhancement up to 6 annas even if this land had remained 
hdmni and therefore, compensation would be paid for nothing at all, U 

was held that the view vvas erroneous.'"* 

In a suit bv a landlord for possession against the sub-tenant the sub¬ 
lease having expired in consequence of the death of the occupancy tenant 
lessor Court is bound to determine the question of compensation in res¬ 
pect of improvements cft'ecled by the sub-tenant.^* 

32- Buta Singb r. Punjab Singh = 28 P. R. 1879. 

33 Natba Singh r. Bura = 7 P. R. 1902 (Rev.) = 15 P.L.R. 1903; See also 1926 
1. L. T. 37: 1922 L. L. T. 24. 

34. Ibid. 

35. Wasawa Singli r. S. Mabana Singh = 1918 L. L. T. 3 = 34 I. C. 248. 
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It mav also be noted that the obligation of a Court to award compen¬ 
sation extends onlv to ej'ertnient ease> or eases of enhancement of rent. 

I liere is no oblit^alion to eompensalion to a person ag-ainst whom t 

decree for possession s ^iven in a suit under se Mion 77 { 3 ) [h) of the ActA* 

W'luTe the Issue as lo compensation for the sinking of a well 
was raised l)oth in the trial and the appellate Courts without any decision 
))v either on the point, held, that S. tiK was imperative and the lower 
Couils had coinniitted an iTegalily justifyino- interference on revision.•’’* 

Section 37 of the Old Punjab Tenancy Act, 1868. 

S(‘('tion 37 of the old Punjab 'renancy A('t, ran as follows:— 

II anv tenant, or in the case v.f a tenant with a right of occupancy 
the person from whom he has inherited, makes anv such im¬ 
provements on the land in his (uaupation as are hereinafter 
mentioned, the niit payable bv him or his representative in 
respe('t of such land shall not be (iihanced nor shall he or his 
representative l)e e]ecte<l from the same land, unless and until 
he or his representative, as the case mav be, has received com¬ 
pensation for the monc'v or labour, or both, expended in mak¬ 
ing such improvenumls by him, or the person from whom he 
has inherited, or wliom he represents, within 30 vears next be¬ 
fore the date of su h enhancoment or ejectment. 


riic lollowing rulings uiuler th’s provision may he noted with advan¬ 


tage : 


(/) .\11 that the Act enjoiits is tliai the rent shall not be enhanced 
until llie eoinpensaiion to wliiih the tenant is entitled under 
Sec'lion 37 has hi'en paitl to Itim, and that tliis condition is 
sudicieinly ((implied \\ ih for the purpose of section 37 if the 
compensation found on the cn(|uirv in the enhancement suit to 
l)c due, is paid or lendeia'd to the tenant before the decree for 
enhancement is madc.'’^ 

(//) The payment oi- lender of (()mp('ns;Uion h\ the landlord is not 
a ('ondition preicdcni lo institution of a suit hv the landlord to 
eject the 0 ('('upancv t(‘nanl, hut no decree can he passed before 
tender or pavmcni 

(///) A lenatit who has mad(' impro\(“ments in the land occupied 
by him of the kmd des('i ihed in sections 37 and 38 of the Tenancy 
Al t, is entitled under section 37 of the Act lo retain oossession 
of the land until he has rei'clved compensation from tlie landlord. 
Payment ol the i i)m|)ensaiion due improvement being then 
a condition prcii'deni lo the liahlltv of iltc tenant to be ejecl- 
1(1 he cannot lu* ciii tcd Irom his holdiim' hv notice unless tHHl 

• 4 ♦ 

• iild '•luh (umpcnsal!on is paiil.*^ 


3b. ll.id. 

;!T. Sir;i i iii'-O ti /' Ictiud I'.'i'ti T 1, 
311. Hiihi l!urs:(\v;i ht I*. K. 

3a Sli.xla r. Trlu M;il 13 !'. K. IfiB'A 

‘10. Kalei lUinla % I*. P. lOBl. 


1 ' • 


S. 69.] COMPENSATION FOR DISTURBANCE OF POSSICSSIOX 2^- 


(ii;) Where there is a hona fide dispule as to the rii^hl of the 
tenant to receive compensation or ns to the amount of the 
compensation to which he is entitled, the proper course to 
be followed is that the Court after fixing;' an issue as to the 
tenant’s right to compensation and the amount of compen¬ 
sation to be paid to him and making the necessary enquirv. 
should record an intermediate proceedhig determining—these* 
issues; and if it finds that tlie tenant is entitlctl to receive 
compensation under section 37 of the Act before Ids suit can 
be enhanced it should fix a dale on or before which the land¬ 
lord should pay or tender payment of the amouni to tjie 
tenant or should pay the amount into Court for tlie use of 
the tenant. If the landlor<l fails to pa\' or tender pavment 
of the amouni on or before the date fixed, the suit sliould be 
dismissed. If payment is made or tendered within the pre¬ 
scribed time the suit may then proceed and a d.M-ree for 
enhancement be made, if the plaintifT proves that ai other 

respects he 's entitled to such a decree.** 

\v) W’here a plaintifl' claimed ('ompensation for improx'cments be¬ 
fore ejectment but tin* defence was that land was reclaimed 
from waste bv the unede of ilu* plaintifT who was loo young 
to have given anv assistances held, that he is entitled to such 
com pen sation.^" 

ivi) Compensation for -mprovements under section 37 of Tenanc\' 
Act, i 8 b 8 does not iiadude anything more than the cost of 
the actual improvement, and does not render the proprietor 
liable for monev wasted on supposetl or alleged improvements 
or monev unnecessarily spent. In .ease of well eonsiituling the 
improvement, the assessment of compensation due must 
have reference to the proportionate benefit that the land 
derives from the well, it shou’d not be measured by the expense 
of imaking the well.' 


43 


Compensation for disturbance of clearing tenants. 

S. 69. (0 A tenant who has cleared and brought under 

cultivation waste land in which he has not 

fofdXrUn'ce'ot a right of occupancy shall, if ejected from 
clearing tenai-ts. that land, be entitled to receive from the land¬ 
lord as compensation for distrubance, in addition to compen¬ 
sation for improvements, a sum to be determined by a Revenue 
Court or Revenne Officer in accordance with the merits of 
the case, but not exceeding five year’s rent of the land : 

Provided that a tenant who is a joint owner of land to 
which this section applies shall not be entitled to compensation 
for disturbance on ejectment from the land or any part 

thereof. 

41. Rain r. Buisa\va = 61 I’. K. 1883. 

42. Kaka Singh r. Basant Siiigli-136 P. R. 1883; See also 35 V. R. 1877: 18 

P. R. 1874. 

43. Taloo Tf Lalnian = l P. R- 1^72 
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(2) If rent has been paid for land by division or appraise- 
iiieiit of the produce, or by rates fixed with reference to 
the nature of the crops ^rown, or if no rent, or no rent other 
than the land revenue of the land and the rates and cesses 
chargeable thereon, has been paid therefor, the compeii" 
sation may be computed as if double the amount of the 
revenue of tlie land were the annual rent thereof. 

[Provided that in any estate of which the assessment has 
been confirmed on or after the twentysecond day of February, 
1929, the compensation may l^e computed as if four times 
the amount of tlie land-revenue of the land were the annual 

rent thereof |. 

Meaning and scope of section 69—compensation for disturbance 
applies to clearing and bringing under cultivation waste land 
is distinct from compensation for improvements. 

rtu- oM ITinj;il) Tmam v A<-t of iS-S lontaiiicd no provision for 
roinpfnsaiion for dislnrhantc ttl Icnants Irorn waste land cleared and 
hrouglu under eullivation hv them and in whieli they liatl no right of 
oeeiiixiinx. The introdiietion of this new Metion !h) relating to eompeiw 
sation lor distiirl)anee was the resu't t>t a proposal originally made b\ 
Sir ].H. UNaii (then Mr.) supported hy the tlu'n Lieulenant-(iovernor and 
accepted hv tin* (lovernineiU of India. Its oi)jeei was to allord a limited 
prtileeiittn to tenants \\ln> had hrouglu waste land under eultixation. In 
paragrapli 4 of his memorandum ol iSlh jime, iSSj, Mr. Lyall wrote as 

follows regarding it 

"When the Tenaiiev Act was under tliseusMon, many Olheers were 
of opinion that it would he in accordance wTh the custom of the country 
to give a rigiit of oenipanev to all tenants holding land which thev had 
!)roken up from waste I ins prttposal was near v eairied. I m\sclf 
though at the time and still thinl:, that the.general custom of the country 
would have jusUiieil the iiisi'iliou ol such a ])ia)V’su^n in the Ail of 
At the present dav there are a few tracts in the Punjah in which such a 
eastom still exists, and is admitted by the pri^prietors. In other tracts it 
did exist formerlv hut has more, or less died out. In most distr ets and 
esjM'i'ially in tracts wlu’ie breaking lip llie waste is dilheull, theie is sttll 
a strong feeling among the tenants that a tenant who has cleared the 
waste (night not to he evicted; and the proprietors themsdves gencrallv 
admit in practice a claim though lln'v would object strong.y to the crea¬ 
tion of a positive tenant right. I lo not recommend the addition, to sec¬ 
tion 5 of a ( lause giving oeeupaney rights to all tenants who have broken 
up tlie waste land, but I am strong in lavour of Inserting a. provis on m 

the .\el gbing tlu'm compensation for disturbance”. 

In rupporting this proposal the Punjab liovernment added that the 
iMiiain ial Uommissioner's suggestion amounted lo a just and praClica. 
('om]iromise between the incidents of a biMielieial custom, sli 1 strong tn 
places, but often nK^rihioui oi* Insu^ev'piible fot juibeial prool, and the 
language of existing legislature.*' 

llu- Ih.n'blo t'oloiuT Davies while moving for 
le;ive to introiliue llu- liill lo nmeml the l;»\v. ndating to the lenauey of land m the 
Punjab. 
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Section 69 ,1) ihereioi-L* btys clown lliat—^"A tcMiant who has cleared 
and broug-ht under cultivation waste land in which he has not a rig-ht ot 
occupancy shall, if ejected from the land, be entitled to recci\'e from the 
landlord as compensat:on for disturbance, in addition to any e'ompensa- 
t:on for improvements a sum to be determined bv a Rewniie Court or 
Revenue Officer in ac'cordaiK'c with the* merits of the rase, but not 
exceeding* five vears’ rent of the land : 


Provided that a tenant who is a joint owner of land to which this 
section applies shall not bo entitled to compensation for disturbance on 
ejectment from the land or anv part thereof”. 

The meaning- of tliis pro\ision of law is sometimes misunderstood, 
and compensation for breaking- up land confused with t'ompensatlon for 
disturbance. Mr. (now Sir) Miles Irving-, has liu'idb' explained these 
provisions in the following- words in llosilniak Rul and ofJict’s v. Ghulat)i 
Miisiafa unj attofher.^^ 

4 


“I'here has been a certain mi.sunderstanding- of tlie meaning- of sec¬ 
tion 69 which recjuirios to be set right. I'he section says that a tenant 
who has broken I'p land is entitled to compensation for disturbance in 
addition to compensation for improvements. There appears to be a 
tendency to reg-ard compensation for breaking- up land as ('ompensation 
for disturbance. The CommissioniT rightly observing- that breaking- up 
land is an improvement bv virtue of the definition iii, section 4 (19) (c) 
says that there is no reason why a man should not get compensation on 
account of breaking up land both as an impro\ement and also on account 
of disturbance. While I agree with his practica' conclusion, thati is not 
the plain English of the matter. Compensation for disturbancei -cannot 
by any stretch of language be regarded a compensation for breaking up 
land. What section 69 means is that a tenant who has broken up laiul 
thereby gains a peeuliarlv priviledged status which entitles him| to com¬ 
pensation for disturbance. That means for being disturbed and nothing 
else. This is in addition to any compensation due for improvements, 
including the verv Improvement of breaking* up the land. So the icminl 
'who has broken up land Is fhei'chy euiifjed to a double compensaiion ; 
first under section 68 for ouy improumeni thereby caused : second under 
section 69 for the bare fact of disturhajice. Xow what the tenants said 
In their plea Is that they had, spent Rs. 3 per kanal on breaking up the 
land. (This by the foregoing- argument is not merely a claim for distur¬ 
bance; it Is a claim for Rs. 3-- per kanal for improvement but a claim 
for an indefinite amount for disturbance by virtue of having broken up 
the land. 


I, however, desire to g-o further. It is a sound proposition of law 
in general that the decree cannot go beyond what is claimed in the 
plaint, the basis of this being tliat the other party has a right to know 
from the outset what he has to meet. But where the ejectment of the 
tenant is concerned the law is imperative that a tenant who has made an 
improvement sliall not be evicted without compensation for that improve¬ 
ment, and a tnant who has broken up the land shall not be ev.ctet 
without compensation for disturbance. “If the tenant states m h,s plain! 
that he has broken iiP the land the landlord knoiKS that he ,s hable to 
both kinds of compensation. I do not find it necessary that formal plea 
should be entered demanding these two kinds of compe nsation . __ 


4.'5. 1932 L. h. T. 16 = 26 P. B. 1932 (Kcv.) Ah>l. II. 
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It is also to be noted that the question of compensation for d'stur- 
hance does not arise in enhancement suits. 

Proviso to sub-section (1)—joint owners of land—whether entitled to 
compensation on partition of the holding before ejectment. 

Proviso to sub-section (i) of the section clearly lays down that a 
tenant wlio is a joint owner of land to which this section appl'es shall not 
l)e entitled to compensation for disturbance on ejectment from tbe land 
or anv part thereof. 

fu) Plaintiffs sued for partition of the shamihit ileh. including 
land wiiii'h had been assig^ned to an ahi iamhanldr In virtue 
of his oflke and which since his death had remained in pos¬ 
session of his heirs. The deceased ahi himhanhr and his 
brother liad sunk a well, built a house, an<l made an enclosure 
wall on tbe land, the subject-matter of the dispute. The 
points in dispute were whether the o('cupnnts of that plot on 
being- dispossessed of so much of it as exceeded their shares 
were entitled to compensation for improvement or disturbance 
and if so, wliether such compensation should be paid by the 
propri(“t(.rs who under the partition would benefit by the improvc- 
incnts, or by the whole body of persons who soug:h! partition. 
It was held that the heirs of the original ■.ft Jimlhiriiar were 
not entitled to any compensation f(u- disturbance, but that 
they were entitled to receive compensation for improvements 
as a condition precedent to partition from those village pro¬ 
prietors onl\- who would benefit bv tbe improvements for the 
cost of so much of the same as sucli heirs would cease to 
enjoy.** 

(I>) I'hc owners of a certain village having applied for partition 
of the shaniihil, the plaintifi's applied that that part of the 
sluttniliil wlik'h had been cultivated by them and in which 
ilu v a'leged they bad sunk a well, should be retained in their 
possession or that they should be awarded cornpensat on for 
the improvements effected thereon 
c|uestion was found to have been 
venrs ago. It was held that the 
in respect of tlu* land in ciuestion 
Tenant and tlic well in tlispule having been constructed before 
ilic commencement (d‘ the Punjab I'enancy Act, 1887, section 
65 ol the A-'t applied, and the pla’ntilTs were, thcretore, en¬ 
titled to compensation \ov sucli “improvements'’ within the 
meaning of tliis .\ct as they ('(Hild prove that thev bad cffect- 
I'd. unh'ss they had acted in contraxention of «\ny wriltcr 
acrci'ment between them and their landlords.*' 

Proviso to sub-sectioT (2) 

rivs proviso lias Ikhmi added by llu* Punjab 
Act, of Suh-sc('tion (2) lavs down that in 

(ompi-nsation may he computed as if double the 
rexenue of the land xxert' tlic annual rent thereof 


bv them. The \x*eU m 
constructed more than 30 
relationship of the ;xirties 
being that of landlord and 


lenancv (Amendment) 
eertahi oircumstances 
amount of the land 
The provision had 


!('rvrence to limes xvlu'ii the norma! standard of assessment was half the 


r. Ali lkd<lisli -9 l\ W. 1902 {llov.) -l8 \\ U P. 1902 Sup. 
■ 17 . A I*. I!. 1896 (Kov.). 
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net assets—a condition of afi'airs which has been brought lo an end b\ 
section 48 (h) of the Punjal) Land Revenue Act, as introduced bv Act 
III of 1928, which put as the limit of assessment one-fourth of the est'- 

mated moneN' value of the net assets. Hence the necessar\- ('hanee and 

♦ 

the above required proviso. 

Improvement of waste land 

Reference has already been made as to what eonstdutes improvement 
of waste land on pag'e 44, It was held by Lindsay, |. in .Uay/n \'. 
Subhan ^^—“The land in suit was pasture land, and it was used for that 
purpose until the plaintitT. the tenant, broug:ht it under cultivation witli 
the consent of the proprietor. It is shown by the first court that the 
plaintiff had only to send the plough across the land and then to sow U. 
The viekl was good. riiere ,was in fact no expense in cx('ess of what 
would have been imairred had the plaintiff ploughed up laivd that had 
been previously eultiyated and left lallow for a fme. I am ol opinio'i 
that the Act of the pbiinlitV can hardly be held to be an improyemnl in 
the sense contemplated by law. that is. the reclaiming- and clearing waste 
land. The plaintiff in fact has only changed the character of the land 
from pasture land to eultiyated land and it is an open f]uestion whethei 
the annual letting value ot the hind has hereby been increased . 

It was remarked bv Plowden, J. in the same ease.—“Before us the 
plaintiffs admit that before the land was broken up. grass was plentiful 
upon it and that cattle grazed upon it. 'Ihe land mav consequently he 
held to have been of some letting value, though perhaps less than the 
letting value of the same land or land which had been brought undei 

cultivation. 

But I do not think that when the operation of ploughing up grass 
land is all that is necessarv and all that is due to convert grazing land 
used as such into cultivated land, the work done can be said to be to 
reclaiming and clearing of waste land or a like improvement wubm the 
definition of section 38 of the Punjab lenanct .Act (i )• 

If this view be correct it is immaterial whether the annual letting 
value of the land has been increased. But even if the conversion of f^rnx- 
ing land bv mere ploughing into cultivated land is an impro\cm i 
which prima facie compensation is demandable, I do not think compel . . - 

tion can be insisted upon in a case like the prcseiy If , 7 .;' 

be converted into cultivated land I apprehend that the expense of the ac 

of plough-iof. it up could not be demanded m addition to " 

clearing it. The operation of ploughing is a necessary 7 ' ' 

both parties in mv opinion must be taken to 

by the person about’to cultivate incidentally to ^7“ 

compensated not otherwise than by the produce ® ^ * * /jr 

the ploughs- of grass land involves a little more labour or expense (if n 

be so) than The pfoughing of land previously cultivated by ■'ea^on ^of the 

land being more closely kmt and stubborn, is m ‘ r , a,mas per 

trifling that when the additional expense comes o a ^rinrlnle tint “t/e- 
hi^ha h is too Inconsiderable for legal notice on the principle that 

tninitnis non curat lex/* ___ 


48. 92 P. R. 1876. 
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‘Improvement’ to \vast<“ land (ontcmplatcs su<'h operations as dig’g’ing 
up huslu’^, n'lnovino* kaUci or sand, leM‘llin^' and the like. 

Official instructions. 

In an\ rase everv tenant “wiio has cleared and liroiiglil under cultiva¬ 
tion waste land in whieh lu‘ lias not a rii^ht of ociHipancv” ’S entitled to 
compensation, j^reat or small, if he is cjei'tcd before he has <jot a full re- 
(iirn for his expenditure. Compensation for disturbance must in no ease 
exceed five years’ rent of the land, and would in many cases probably be 
far less. If a substantial and lastinj.j- improvement has been made, the 
tenant will receive ('ompensalion for it in additiem t(^ <'ompcnsation for dis- 
turbaiK'e. .\ village proprietor tillin^^ part of the common land of the 
(“state or one of se\era! co-sharers cultivating' the joint holding' cannot 
clahn compensation for disturbance on ejectnu'iit. Where rent is paid in 
^rain or l)v a money rale on crop (:.//)//).' or by a <'ash rent consistinj^ only 
of the lain! revenue and cesses the rent for the purpose of calculatinpr com¬ 
pensation ma\' b(‘ taken as lour times the land revenue. 1 he same rule ap¬ 
plies where no rent at all has bei'U paid. .\s the land was e.v liyfyothcsi waste 
when the tenant eol it, it will in main cases not be assessed to land 
r(‘\emu‘. In siK'h a case tlu' above provision must be interpreted as mean- 
inj^' that the rent mav be assessed to be e(|ual to four times the land revenue 
deduced bN applvin'^- to the holding- the rati' at which similar cultivated 
lands m the same estati' are .issessed.” (/.and AihuinisIrttfiiOi Mauual, para 

73-) 

Note 

(1) of course, "four times" rate applies only to an estate of which the 
asscssmi'nt has been confirmed on or after the 22nd dav of February, T()2(), 
while bn- assessments confirmed prior to that dale it will be double the 
amount of the land revenue. 

I2) It is to be noted tliat the scale of compensation i;ivcn above is a 
maximum scale; and that tbi' sum to be actiiallv awarded in each case is to 
be determined a<'(“ordiim- to the merits of the case.*'' 

Procedure iu deiermniing comf^eHsaiion. 

S.70. (/) Ill every suit bv a tenant to contest his liability 

, to eiectmeiit or by a landlord to eiect a tenant 

itelerihunitini' - 1 ‘ . 1 11 

of compcnscii.ni 01 ' to eiicliaiice liis rciit, the Court shall 
|>y Ibvenne clircct tlic tenant to file a statement of his 

^ "mbs. . . ... 

clainn u any, to compensation tor improve¬ 
ments or for disturbance and of the orounds thereof.— 

o 

{2) If the Court decrees the ejectment of the tenant or 

the enchancement of his rent, it shall determine the amount 

of compensation, if any, due to the tenant, and shall 

sta}^ execution of the decree until the landlord pays into 

Court that amonnt less any arrears of rent or costs proved 

to the satisfaction of the Court to be due to him from the 
tenant. 


49 . iMicimcl (’mninissionn's Slmuling Order No, 2. para. 10. 
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Meaning and scope of section 70 -duty of the Revenue Court to direct 
the tenant to file a statement of his claim for compensation- 
failure to do so is material irregularity justifying interference in 
revision 

Section 70 above enacts ibal “in ever\ suit b\ a tenant to contest 

liability to ejectment or by a land’ocfl to eject a tenant or to enhance his 

rent, the court sliall direct the tenant to file a statement of Ids claim, If am , 

• 

to compensation for improvements or for disturbance and of the grounds 
thereof. 


If the court decrees the ejectmetU of tlie tcnr.nt or the enhancement of 
his rent, it shah determine the amount of ('ompensation, if any, duo to ihi' 
tenant, and shaU stay execution of the decree until the landlord pays Into 
court that amount Jess any arrears of reni or costs piurecJ io the sahslnc- 
tion of the court to /)c due to hini front the Icttanf." 

I'he above provisions are mandatorN', and it is essent al lor an issU',- 
rej^arding' compensafon to he framed in all. such casts and a decision 
reached on the point, e\en ihouj^h no claim is slatet] and there is no e\'i- 
dence to show that it is due.^® Attention of all Revenue Courts is drawn 

to this important provision of law, lor lailure in call_ this, statement is a 

material irret^ularity warranting'' interferen ce— in —rxivisioiL..by._lb£—Finiin.cIn! 
Commissioner, In a suit to contest a noiii c of ejectment, the trial court 
omitted to call for a statement of the claims of ibe tenants, lor compensa¬ 
tion on account of improvements or otherwise under section 70. It was 
held that it was material irreuulari tv.' \\ h'v’re the lower Coui l (hew 
no issue on the point of compensation in suit to contest notice of eject¬ 
ment, it was held that it had conmiitted material irregularity in dispos¬ 
ing* of the case without gfolng' fully into the (jueslion of t'ompensation. 
An issue as to compensation for tlie well which had been sunk was di‘i- 
linctly raised before the trial Court, but no decision had been reached by 
that Court and that remained undisposed. It was heltl that the trial Cohrt 

had committed a material irregularity.^ 

These provisions, however, do not apply to suits other than those 
mentioned above. For instance, where a tenant brought a sirt to eslahhsli 
occupancy rights under section 77 (3) [d], and no notice of ejectment un> 
served upon hhn bv the land, it was held that the decree ought to h.i\i. 
been simply dismissing the claim; the question of ejectment and ('ompen¬ 
sation being left for future settlement when the landlord thought neces¬ 
sary to take steps to evict.' 

Another instance is a suit for ejectment of the transferee of the right 
of occupancy to whom the right has been transferred in contravention oi 

the provisions of Chapter V of the Act. 

50. Bliiiga V, Soliaii Siiigli —1931 L. L. T. 46; 1932 L. L. T. 89. 

1. Fazla r. Lai Singl.-6 P. R. 1892 (Rev.); Gulal v. Bhagwan Singh = 13 P. R- 

1890 (Rev.). 

2. Mohar Singli r. ^Ijlianimacl Zaki = 4 P. R-. 1891 (Re\.). 

3. Siraj-ud-Din r. I)itnial = 1926 L. L. T. 37=1926 P. C. L. 21 (Re^.'). 

4. Fattu r. Maiiant Shankar Gir=9 P. R. 1890 (Rev.): See also 34 I.C. 243 = 1 

r, W. B- 1916 (Rev.), 
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I hr tii>t Court rxudrd its ot)'it;;nl(>ii in di'tcruiiniug the compensation 
in pursuaiK r ol src'tion 70 (J); hrhl, tliut. it was material irreg-ularity jusii- 
I\ 111”' rrvi>i()n. ‘ 

Jlcitl. that in a suit lor rjet'iinenl 1>\ llic landlord or to contest notice 
ol rjcrimrni 1>\ ihr tciiam, ilir (|ursiioM of rompensation should be cleared 
in the original Court and not to be postponed to be settled afterwards.® 

W’luTr a landlord cuts the trees on the occupancy tenancy without 
the crinseni o!' the tenant the latter is entitled to an award of damag'Cs for 
the injur\ ('one or for an injunction against the landlord only if he proves 
that tin- los'^ of tree cut l)\ the landlord is prejudic'al to his ajjricultural 
interests.' 

It a l.indlord becomes entitled to eject a tenant and docs not eject h*m 
aiul allei' a ( oiirse of \ears lake> procecdin”-> to that end the usual rules 
as to (dinpeiisalion are elearl\- applicahU’. Compensation is the corelalive 
of eje( Intent tinder the A('t, and when eje<'lment is enforced compensa- 
up to the date of the order of ejectment is claintable unless barrcil by pre- 
\ unis proceedings between the parfesA 

Court-fee. 

h'or a siaieineni of the claim to be pin i\ no Coiirl-fcc is recjuired.® 

Official instructions. 

Ii' all suits by a landlord lor cnhanctntcnt of rent or for ejectment, or 
by a tenant to (ontest an ejecimcnl noti<c. it is the duiv of the Court 
to direct the tenant to put in any claim he may have tor compensation for 
imprtn ( iiienls Jn the cases in wlbu h liis ejectment is the C|Ueslion at issue, 
he must also be told to include in his c'aim any compensation for disturb¬ 
ance lo uliich he considers himselt to be entitled, ll tlic coni|>Onsation is 
found to b due, aiiv decree for enliaiKenient or ejectment that may be 
passed cannot be cxc( uted I’ll the landlord pays into Court the amount for 
\\hnh he IS held to be lial>le. {!.(iinl Aihtiiuisl.Miumtil, piiru 80). 

1 )eterniinntiiui 

ni' ooiiipcii.'jitinn S. 7 I. In cither of the following cases 

l»y Jtevemie nanieh-_ ^ 

Omeers. ICUUeit , 

(yO When a notice lias been served on a tenant 
under section 44, 


(b) When a notice 
tenant nnder 
not instituted 
ejected, 


of ejectment has been served on a 
section 45 and the tenant has 
a suit to contest his liability to be 


the tenant may apply to the Revenue Officer having 
anthority to order his ejectment nnder section 44 or section 
45, as the ease may be, to determine the amount of compen¬ 
sation due to him for improvements or for disturbance, or 


\\;i>;iy.i r, l.s.-t SO 1 . f. 848-4 I*. W. H, 1915 (Uev.) 
15 i*. I!. 1890 (lu-v.); See ;ilso 6 I*. K, UXM (Kcv.) 
Cokh.nf I);i.s r. Amir 1921 L. h. '1' 27 
6 V. U. 190-1 

1916 b. I., !, 2; Sre Sortinn 76 nf il,p Art 
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for both, and the Revenue Officer shall determine the amount, 
if any, accordingly and stay the ejectment of the tenant 
until the landlord' pay to the Revenue Officer the amount so 
determined less any arrears of rent or costs proved to the 
satisfaction of the Revenue Officer to be due to the land¬ 
lord from the tenant. 


In ihc cases onuincralrd in this stH tton ih>' tenant iiiinsell is to a])p \ 
to die Revenue OlVicer lor minpensaiion and it is not incumbent upon the 
Revenue Officer to dircv'l the lenani to file a statement of lus e'aun. Bui 
if the tenant has applied for that, the Revenue Officer tiuis^- determine tlie 
amount 'Of compensaion, it any, and then jiroreed as laui down m this sec¬ 
tion. (See 1936 L. L. d'. 13). 


S-72. In estimating the compensation to be awarded under 

Matters to be this chapter to a tenant for an improvement 

regarded in assess- , Revenue Officer shall have 

ment of compen- 

sation for iiu- regard to — 

provement. 


the amount bv which the value or the produce 
of the tenauc 3 ^ or the value of that produce, is in¬ 
creased by the improvement r 

(6) the condition of the improvement and the probable 
duration of its effect ; 

(c) the labour and capital required for the making .of 
such an improvement ; 

id) any reduction or remission of rent or other ad¬ 
vantage allqvved to th e t enant -bv t he landlord in 
consideration of the improvement; and 

(e) in the case of reclamation, or of the conversion 
of nnirrigated into irrigated land, the length of time 
dning which the tenant has had the benefit of 
the improvement. 


Scale of compensation-matters to be regarded in assessment 

pensation for improvements—cases of enhancement of rent and 
ejectment of tenant distingui shed fo r this puipose._ 

~Vn ^timating-Tompensalion the points lor ronsicCration arc— 

(o'! the amount by which the value or the produce of the tenancy 
or the value of that produce, is increased by the improvement , 

(b) the condition of ihe improvement and the probable duration ot 

its effect; 

(c) the labour and capital required for the making: ol sue!, an 
improvement; 
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{</) <tii\ rcdurtioii or remission of rent or other advantage allowed 
lo the lenant hv tin* landlord in eonsideration of the improve¬ 
ment ; and 

(e) in the (ase of a rei laiiiation or of ihe eonversion of unirrigatctl 
into irrigated land the length of time durhig which the tenant 
lias had the iienefii of the improvement. 


It is a f|iiestion of fact, to he proved hv the tenant, whether he has 
i'mproved the land, an<l a (pieslitm ol fact to he proved* by the landlord 
whether tin* tenant has lieen ('ompensaled during the continuance of his 
lenanev"’. It is to he noted tliat E.\p}(nnili(ni. / to section 4 (uj) is not 
exhaustive and does not exclude other improvements than those specially 
mentioned. \\hi<'h fall under the general <lescription of works. The subs¬ 
tantial (lefiiiition ot hnpro\ement is any worl; which is suitable to the 
tenancy and ('oiisisUmt with the conditions on which it is held, hy lu/uV/j 
Ihe vtiliif of ifw h'ltiiitcv Ims /n-cn (iml co}iti}nics ft} he iucrcascii. and which 
if not cxeciiti-d on the tenancy, is executed directly for its benefit, or is,, 
after execution, made directly heiicfieial to it. 'I'lio words in italics are 
important and. in fact, form ihe basis on which compensation for improve- 
numt is to be det(‘rnrned.*‘ 

C'lauses ft/) and fc) above are also important. Ihe assistance given 

1)\' the landlord ma\' be dirc'''l or indiiavt—diret't assistance by money, 

mati’rial or labour at the time the ImpiawemeiUs were' made, indirect assis¬ 
tance by suhse(|UcntK allow ng the tenant to hold at a rate ol rent more 
i'avourahle than the rates at which he wouM otherwise have held. These 
fa<'ts are also to he taken into considiration while determining the amount 
of compensalion and allowance given to the landlord for these lactors.^" 
W here it was proved that tlie ttmant wlio reclaimed the waste land 

I'ecoiiped liimscll the onl’a\' in the liist year by reason of tlie 

soil being virgin sod and ihert'fore ol superu'f protluclivc power; 
secondly, that the rate of rent was m>t suhse^ucntly raised by the landlord; 
and tiilrdb', that tbc rate of rent paid h\] the tenant during the first and 
scbs<‘(|ucnt vears was tbc saint* as that paid as rent lor all land In the 
\il!age, it was held lliat on these assumptions the 'andliwd could not be 
said within the meaning ol st<'tion 40 td Act XX\ III ol 1868 lO ba\0 
“indirccilv assisted the icnant by suhM'quenlly a'lowbig the tenant to hold 
at .'I rate of rent nioit* la\t>iirable tlian the rate at which he would other¬ 
wise save held.'^ 

Mr. Fagan I'lnanclal ('0.111 missioner wlvle tlistinguishing between 
('onipcnsati(»n licfoit' cnhancciiicni aiul compensation helore ejectment laid 
down the lollowlng iirinciples lor Ntu/c ol coni}X'nsation in Rahmat .( //d/* 
itnd others v. I'mur.uuii oZ/oun.” 

“Nothing Is i>ro\ ided in aiiv section (section bS or 72) as to whether 
the <x'cupancv leiiaiii whose rent is being enhanced an^l the tenant whc 
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7>1 IV 
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is to be ejected arc to be conipensatetl on the same or on diiYcrent scales 
in respect ol improxa-nicnts previous]v made. A pi-iori it seems clear 
enough that there is a praci'cal distinction between the two cases. In the 
first case the occupancy tenant is assured of tlie further and future enjoy¬ 
ment of the result of his improvements; while in the second, the tenant 
with equal certainty be deprived of them. In the latter case the maxiniuui 
theoreJicaJ liniks of conifyotsatioji to he axvanied is that portion of the 
capital expenciiture i}icitrrcd by the tenant on the improvement, plus 
interest, thereon which up-to-date remains unrecouped from the extra 
produce derived hy the temuii froin the iniprovenient. 'fhe above seems to 
be the outcome of*the considerations specified in section 72, Punjab 
Tenancy .\ct, and a tenant who is to be ejected would generally be entitled 
to compensation for improvement on iho above scale. It seems fair that 
an occupancy tenant with fixilv of tenure as we’l as fi.xitv of cash rent 
should receive compensation for improvements on enhancement of rent on 
a less liberal scale. Sec'tion of the .\ct does not mention, much less 

does it prescribe such distitudion between the two classes. On the other 
hand so much discretion is allowed to tlie revenue Court bv the Punjab 
Tenancy Act. As regards ihe amount of compensation to be awarded 
that section 68 can .scarcely be interpreted as precluding such a distinc¬ 
tion between the two classes of cases under refereiice. 'I'he rough practi¬ 
cal rule laid down in the latter part of Naiha Singh v. Bura^'' amounts 
in effect to this :—That on enhancement of the rent of an occupancy tenant 
he must be paid as compensation such portion of the capital expenditure 
incurred by him on the improvements made prior to siu'h enhancement as 
remains unrecouped up-to-date. On the other hand, the more e(|uitable 
theoretical rule would appear to be his ;— 

The occupancy tenant should receive in respect of improvements made 
such a sum as 'ivill, inspite of the enhancement of his rent, enable him to 
recoup himself completely for his capital expenditure plus interest thereon, 
incurred on the improvements in ihe same time as he xoould have so re¬ 
couped himself had ^'iuch enhancement md been alloxeed. No doubt the 
calculations necessary for arriving at the above theoretical compensation 
would generally be difficult and often impracticable; but the considerations 
adduced above" indicate that compensation for improvements on enhance¬ 
ment is a verv diifcreni matter to simi’ar compensation when due on 

ejectment. • . . • . • 

It can be shown without much difficulty that m the lormer class of 

cases the compensation to be said to be paid to the tenant should bear to 
the original capital cost of the improvement a certain proper fraction of 
the proportion which the amount of enhancement decreed, including 
therein any portion of such enhancement due to an immediately preceding- 
enhancement of land revenue assessment at settlement bears to the value 
of the extra annual produce due 10 the improvement. The proper fract'on 
itself depends on the period which has elapsed since the improvement was 
completed and on the rate of interest assessed. On the other hand, in the 
case^of a tenant ejected the amount of compensation would be the above 
proper fraction of the original capital cost. It follows, therefore, that 
compensation in the first case, that of enhancernent, should bear to compen¬ 
sation in the second case, the proportion which the enhancement decreed 
bears to the value of extra produce due to the improvement. Such pro¬ 
portion. will generally be small and will depend largely on the pitch of the 

current land revenue assessment”. _ 


16. 7 P. H. 1902 (Rev.). 
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tSni thp UMianl should bo proporly and equi- 
«‘The ma.n neccss.ts s at^tho he should 

tably compensated, whu enhancement in a worse position for fully 

roS^^^riod for capital expenditure incur- 

VV(\ than he was prior to the enhancement . 

'I'ho occunanev tenant should receive in respec. of unproventcnl made 
I he o(.tupaiK> t enhancement of the rent enable him to re- 

such a sum as w, 1 -nspUc of ho i.ucrest thoceon 

,.oup Itimself completely for - have so recoup- 

incurred on the nnprovemont m the The main necessity 

prior to the enhancement A* 

The tenant is entitled to the actual monev oxptmded in making the 
improvement, but not to the cost of making it. ' 

Compensation for wells-value of entries in n,u,sha chaluU. 

1 , has been heUI that the Naqsha Chain,I is a more correct >ntl>«l'on 
,1 the value of wells, sunk bv the tenant, rather than the report of the 
IVistrict F.nginecr and the Courts ought to accept a statement as 'o costs 
„r each well contained in the Naqsha Chahal when cstmiatmg the value o 

i .inv.ensation to be paid to the tenant on ejeetment. 

'Fveii where Naqsha Chahal is silent with respect to certain "ells it 
is better to refer to entries in respect to other wells and lorm an estimate 

from those.'* 

It is also to be noted that compensation lor improvements does not 
•nclude anvthing more than the cost of the actual improvement, and does 
noi i-eniler the proprietor liable for money wasted on supposed or alleged 
improvements nr monev unnecessarily spent. It was held that in case of 
well constiuiling the improvement, the assessment ol compensation due 
nnisl have rcfcrciuc to the proportionate benefit that the land derives from 
til well; it should not he measured by the exfK'iise of makino- the well. 

Compensation for improyvment outside tenancy in case of enhancement 
of rent—no sjch compensation in case of ejectment. 

\\> doubt, section o<S. which in certain cases renders pawienl of 
compensation ohIiKatorv deals only with improvement, made on a icnanc) 
l)ui the definition ol improvement in section 4 ( 19 ) as already explained on 
pa^e '^4 clearlv inc'mles, provided certain conditions apply, improvements 
not actcalh executeil on the tenancy. .\i^ain, section (iS hurts the dis¬ 
cretion af'owed 1 )\ sisiiiin J 4 , read with section 22 , but tloes so in favour 
ol the tenants, and sei lion > 4 , in no wav enables landlord to claim cn- 
iian<cmcnl as of ri^ht, evin where section (>S docs not apply. In fact, 


16. 

17. 

18. 

19. 

20 . 


7 V. n. 1902 lUev.); 2 V. K. 1921. 

30 I*. 11. 1876. 

Daui and »)llu‘rs r. t'iiajju Khan - 1924 L. L. 
Ibid. 

1 P. R. 1872. 
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except for the hntiiailoii hi favour ol the leiianl imposed by section h-S, the 
Court has full discretion in applyiiifr section 24."^ 

Ihe underlvint'’ priiuaples ol section 68 as narrated above may be 
applied when exercisini; the discretion yiven by section 24. t^ompcnsa- 
lion, therefore, mav be abowed, lor instance lor a well, which though not 
built on the tcnancv, is vet intended and used for the benefit thereof. 

Tlie k-arnc'(l l-'inaiK-ial Conimi^sioiu-r ta.UiilatecI ihe conipensalion in 

this case in the I'ollowinp- manner :— 

“An examination ol tlie assessment report shows that the rexeiuie 
IS roughly i / 8 th ol gross protiuee, but al'owing for inereased priees since 
settlement, we m:iv put this as i/ioth. The assessment report also indi¬ 
cates that the viduc of produce of an acre of chaHi land is «tbout 4^^ <md o. 
an acre of hamni land about 25, difference 15. These figures al-.o eories- 
pond to about leu times the revenue assessed. 1 he tenant in this 1 asf 
appears to irrigate 4 13/20 kiuwh of this tenancy from his i/8th share ol 
the well. His ctipila: expenditure was 700/888; and allowing for interest at 
6 per cent, he has recouped himself in 6 years some to. The increase in 
rent is Rs i-i’-28 annas and, in produce, is estimated at 107 annas: so 
the sum due is 28/107: 78-20 Rs. This sum 1 award in compensation 
and the rent will not be enhanced until this Rs. 20 has been paid . 

In case of improvement outside tenancy no compensation can he allow¬ 
ed in case of ejectment, because it canot be held to be an improvement on 
the tenancy in that ease. (.See Commentary on fage 34). 


S.73. 


(7) The compensation shall be made by payment 

in money unless the parties agree that it be 
made in whole or in part by the grant of a 
beneficial lease of land or m some other way. 

(2) If the parties so agree, the Court or heveuue Officer 
shall make an order accordingly. 

Compensation must be assessed and paid in money, unless the parties 
agree that it should be made in whole or m part by the grant ol a bene¬ 
ficial ’ease of land or in some other way. It is always open to a landlord 
Ld a' tenant to settle any claim for compensation by the offer and aceep- 
taie of a twenty vears’ lease at the existing rent or at any other rent 
tharmay be muLally agreed upon. Where a well has been sunk a rc- 
of the landlord’s batai share, m consideration of the extra cxpendi- 
fure Incurred and required, is a very suitable form ol. compensation. 

r2rc,:S'’low', lain cropa. Ma.u.A 

in case of eject, nent before determination of com- 
^ peiisation. 

Belief in case of S. 74. (/ ) If from any cause the amount of 

ejectment betore ,.nmDensation payable to a tenants — 

determination ot r > 

compensation. , -i* . i_ 

{a) under this chapter for improvements or disturbance, 

or ___ __ 

o- 1 ptr v Ram Narain Singh etc. = 1922 P. C. L. 1 (Rev.)=No. 
21. Bhagwaii Suigli etc.t. 

I of 1921—22 decided on 18-2-1922. 
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(b) under section 49 for the value ot uncut or un¬ 
gathered crops or the preperation of land for 

has not bee7 de^termined before the tenant is ejected, the 
ejectment shall not be invalidated by reasoii of the omission, 
Sh the Court or Revenue Officer which decreed or who ordered 
the ejectment may, on application made by the tenant within 
one viS Rom the d;te of the ejectment correct the omission by 

makhig in favour of the tenant an order for 

by the landlord of such compensation as the Court or Uthcer 
may determine the tenant to be entitled to. 

(2) An order made under sub-sectioiU/) 

in the same manner as a decree for money may be executed 
by a Revenue Court. 

Application of section 74*-anomaly. 

Section 74 of the At l is inleiulcil to proviilc for the cases in which 
inspitc ol the provisions ol' the. .aw a tenant has l)cen actually ejected, and 
it does not absolve any Court Ironi preventing an ejectment taking place 

before compensation has been paid.'“ 

A tenant who is anxious for giving up the tenanew and at the 
time wishes to be tompensaled lor the impix>vemenl can wcW ta c 
advantage of section 74 of the Act to achieve both of his desires in certain 
cases. For Instance, if a noike of ejectment ‘s served on him under sec¬ 
tion 45 (s), he may not eontest that noliee of ejtvtment and allow himsell 
to be ejected without the comjx'nsaiion to he paid to him being determin¬ 
ed. He mav then apply under section 74 (M within one year from t c 
(late of the ejeetmenl for makbig in his favour an order lor the paymen. 
to liim hv the landlord of sucli ( tmipen'^alion as the C'oui l or 
(leti'rmine llie t('nant to he entitled to. And under suh-sertion (j) o t a 
very sef tion such an order may be executed in the same manner as a cc 

ree for monev mav he executed h\ a Revenue Court. 

Suppose' .\ i's ihe landlord and R his tenant and that H haS 
made some improv ement on his tenanev. U .\ applies toi enhancement 
of rent or ejectment of the tenant from the tenancy, and iho Kevenue 
Court or Ollicer decreeing or ordering enhancement or ejectment comes 
to the conclusion that !> is entit l’d to stxm' compensation hetoie cjtttmtnt 
or enhancement R cannot he ejt 'ted or his rent I'annot he enhanict t' 
that compensation is paid and decree or order tor ejectment or order or 
enhancement of his rent cannot lie executed till the eompensatit'n so determm 
ed is pa:d. Ihis will onlv he if .\ moves for ejectment; of R or enhance¬ 
ment of his rent . Rut if R wants to gel rid of this tenatu'y, there seems 
to he no provision under the l enaiu v .\ei according u> wliich he can c atm 
compensation for improvement made h\ him on the tenancy. Moreover* 
if the landlord thinks that ('ompeiisatlon lor Improvement or disliubancc 
determined hv- llie Court or OlVua'r is loo big he may not at all get the dec- 
tec or order exei uled and R has got no autiioriiy to gof that decree exeeul- 
cd. Sometimes vh s practical problem does arise m certain cases, bul 
then the teiiai'.l should he satisfied if he is allowed to enjoy the tenanc) 
without his rent being enhanced or I’jectmcnt ordered. 


22, 1934 L. L. T. 14 



CHAPTER VIL 

JUHlSIUCnON AND I'KOCDDURE. 


General. 


With respect to jurisdiction and procedure we have to note 
the following- three different agencies :— 


(a) the Revenue Officer, 
{b) the Revenue Court, 
(c) the Civil Court. 


A Revenue Court is simply a Revenue Officer acting in a judicial 
capacity instead of in an executive capacity. There are, therefore, the 
same classes of Revenue Courts as of Revenue Officers, and ordinarily 
a Revenue Officer of any grade, is a Revenue Court of the same grade 
and his jurisdiction in the one capacity is co-extensive with his jurisdiction 
in the other capacity. The three classes of Reveaue Officers and Courts 

are :— 


(1) Collector; 

( 2 ) Assistant iCollectoi* of the 1st grade. 

( 3 ) Assistant Collector of the 2 nd grade. 

Besides these there arc the Commissioner and the Financial Com¬ 
missioner as higher appellate and revisional authorities. 


Jurisdiction. 

The following points are to be remembered 

(a) A Revenue Officer has exclusive jurisdiction for disposal of ail 
applications and proceedings mentioned in section 76 of the 
Act. No Courts, whether Revenue or Civil, shall take cogn- 
zance of these. The orders passed will be as Revenue Officers 

and not as Courts. 

(b) A Revenue Court has exclusive jurisdiction in all matters enu¬ 

merated in section 77 of the Act. A Revenue Officer or a Civil 
Court cannot have jurisdiction with regard to these matters. 

(c) A Civil Court has jurisdiction over all other matters which do 

not fall under section 76 or secftion 77 of the Act. 


Procedure. 

(a) The procedure of Revenue Officers is governed by section 85 of 

the Act and the rules made thereunder. 

(b) The procedure of Revenue Courts :s governed by section 88 c! 
the Act and it is more or less like that of the Civil Courts unless otherwise 

provided for. 

“The investigation of revenue suits should be every whit as careful as 
that of civil cases, and in both classes of cases equal respect should be 
paid to positive injunctions of law and to considerations of equity (L. . 1 . “ 

Jurisdiction. 

S. 75. (/) There shall be the same classes of Revenue 

Revenue offi- Officers under this Act as under the Punjab 

Land Revenue Act, 1887, and, in the absence 
of any order of the Local Government to the contrary, a 
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Revenue Officer of any class having jurisdiction within any 
local Ijmits under that Act shall be a Revenue Officer of 
the same class having jurisdiction within the same local limits 
under this Act. 


(2) The experssions “Collector” and “Financial 
Commissioner” have the same meaning in this Act as in 
the Punjab Land Revenue Act, 1887. 

Section (>1 the Putijal) l.and Ke\eiuie Act. iSS~, proxidcs as lollows-- 

v>) i hcK sliall l)c ilie lt)ll()\\ ins^ < las’^es of Revenue Officers, 
nainel) :— 

f/i) file I'inancial Commissioner; 

{!>) ihe Commissioner; 

(c) the Colleotor; 

((^1 llu* Assistant Collector nl the iirsi grade; anil 
((■} the Assistant Collector of the second grade. 

(j) 1 he Depuiy Commissioner of a district shall be the Collector 
thereof. 

(3) Ihe I.(K'al (lovernment miay appoint anv Assistant Commis¬ 
sioner, I'.xtra A^sistant Commissioner, or I'ahsildar to be an Assistant 
Collector ol the first or of the second grade, as it thinks lit, and any Naib- 
lahsildar to lie an Ass slaiU C'ollector of tlie second irrade. 

(4) Appointipents under Mib->ection (3) shall be bv notification and 
may bt^ ol a pi-rson specially by name or by virtue of his office or of more 
persons than one by any descriplit)n sull’.cient lor their identification. 

(5) Subjeri to the provisions of thi> .\ct the jurisdiction of the 
Financial Comniis^iuner extends to the \vlu)ie of the territories lor the 
time being administered b\ tlie l-lentenani Covernor of the Punjab and ot 
Commissioners aiul ol Collectors and .\>sislant Collectors to the divisions 
and districts respectively, in whicli they are lor the time being emplovcd 

(0 I /(/<’ (jo; crnf)/en/ \ t*!iju iifitni \o. Jatai Isi Novctnhvr, 

1887, all Assistant C'ommissioncrs and Fxira Assistant Commissioners 
who have not been linested with the power of the .\ssistanl CoUeclor of 
the first grade ha\e lieen appointed Assistant Collector of the second grade. 

(11) r/c/e rtinjiih (i^’vmnucnt Xotijicaliou .Vo. 730, dated !si 
\()vet)ibcr, 18S7, all lahsiMars and Na b-'I'ahsildars liave been appointed 
Assistant Collectors of the second grade. 

{Hi) A 0/1//1 Ad. jooo, Jatcil thv lylh Jauitarv *931*—h\ 

exercise ol the pi)Wers ( onferred by sub-seclions (3) and (4) of section 6 of 
the Funjal) Land l\e\enue Act, 18S7, the tioverm>r-in-Councl| is pleased 
to appoint, an<l lureby appoints all pirsons for the lime being holding the 
t)lficc ol Assistant t onuniss'.oner c.r I'.xtia Assistant C'ommissioner, who 
have been iinesteil willi the powt rs of a .Mtigistrate of the 1st or 4nd class, 
under the Code of Criminal Piinedun', iStjS, to be Assistant COIkx'lors of 
the Isl grade. 

P. (f. A(j/. Ad. (184, linh'ii Ihc iSth Si'i^Unificr, ivSoj, fx hcrchv caucctled* 

It will be seen trom sub-section (3) that wliereas a I iihsililar may be 
appointed an Assistant Collector of the fust grade, a Xaib-Tahsildar canUot 
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•n any case be invested under this section 
Collector of Th(‘ first irrad(“. 


with the powers of an 


Assistant 


Note.— 


Accordiniy to tins s{*ction tlie jurisdiciion 
OfHccrs under this A('I. in the absence of ;m\ order ol 
ment to the contrary, is llie same as under the Ihinjah 
1887, according to the ('lass. 


0‘f the Re\enue 
the Local (iovtaat- 
i.and Rexcniie Act 


S. 76. (/) The following applications and proceedings shall 

disposed of by the Revenue Officers as such, 
/able by Revenue and no Court shall take cognizance of any dis- 

pute or matter with respect to which any such 
application or proceeding might be made or had : 


First Group. 

(a) proceedings under section 27 for the adjustment 
of rent expressed in terms of the land revenue ; 

(aa) proceedings under section 27-A for the adjust¬ 
ment of rents of occupancy tenants in the Attock 
District; 

(b) proceedings relating to the remission and suspension 
of rents under section 30 ; 

(c) applications under section 43 for the ejectment of 
a tenant against whom a decree for an arrear of 
rent in respect of his tenancy has been passed 
and remains unsatisfied ; 

(d) applications under section 45, sub-section (5), for 
the ■ ejectment of a tenant on whom a notice of 
ejectment has been served and who has not institut¬ 
ed a suit to contest his liablity' to be ejected but 
has claimed compensation under section 71 ; 

(e) applications under section 53 or section 54 for the 

fixing of the value of a right of occupancy ; 

(/) applications under section 53 or section 54 by land¬ 
lords for possession of land, the right of occupancy 
in which has become extinct ; 

(g) proceedings under Chapter VI with respect to the 
award of compensation for improvements or dis- 
durbance ; 

Second Group. 

{h) applications iinder section 17 with respect to the 
division or appraisement of produce ; 
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(() applications under section 45, sub-section (5), for 
the ejectment of a. tenant on whom a notice of 
ejectment has been served and who has not instituted 
a suit to contest his liablity to be ejected and has 
not claimed compensation under section 71 ; 

{j) applications for the determination— 

(i) under section 49 of the rent payable for land 
occupied by crops uncut or ungathered at the time 
of an order being made for the ejectment of a 

tenant, or 

(fi) under section 49 or section 74 of the value of 
such crops or of the sum payable to the tenant for 
labour and capital expended b\’ him in preparing 
laud for sowing ; 

Third Group. 

[k) applications under section 31 by tenants to deposit 
rent ; 

(7) applications under section 36 for for service of notice 
of relinquishment ; 

{m) applications under section 43 for service of notice 
of ejectment ; 

[n) applications under section 53 or section 54 for service 
of notice of intended transfer or of intended fore¬ 
closure or other enforcement of lien. 

[2) Except as otherwise provided by any rule made by 
the Financial Commissioner in this behalf : — 

[a) a Collector or an Assistant Collector of the first 
grade mav dispose of any of the applications and 
proceedings mentioned in sub-section (/); 

[b) an Assistant Collector of the second grade, not 

being a Naib-Tahsildar, may dispose of any of 
the applications mentioned in the second and third 
groups of that sub-section, and 

[c) a Naib-Tahslidar, when invested with the powers 

of an Assistant Collector of the second grade, may 
dispose of any of the applications mentioned in 
the third group of that sub-section. 

Meaning and scope. 

(i) This section lavs ilown iJiat the applications and proceedings* 
enumerated in iliis section shali be disposed of by Revenue Officers as such 
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and no Court shall take cognizance of any dispute or matter with respect 
to which any such application or proceeding might be made or had, 
‘Court’ here means the Civil as well as the “Revenue Court . In fac; 
ordinarily, Revenue Officer of any grade is the Revenue Court of the 
grade, but though the person is the same, when he acts in his executive 
capacity he is called a Revenue Officer and when he acts in his judicial 
capacity he is called Revenue Court. It :s very significant to note that 
in the distx)sai of the above mentioned applications he acts not as a 
Revenue Court but as a Revenue Officer bet aiise the efl'ect of his dct'ision 
in both the capacities, as we shall presently see, is quite different. 


a Collector or an Assistant Colle*'- 
of anv of the applications and proceed- 
; an Assistant Collector of the second 
, may d'spose of any of the applications 
groups of that sub-section; and a Naib- 
powers of an Assistant Collector ol the 
applications mentioned in the thir 1 


According to sui)-scclion (j) 
tor of the first grade may dispose 
ings mentinpned in sub-section (i) 
grade, not being a Naib- lahsildar 
mentioned *m the second and third 
Tahsildar, when invested with tlie 
second grade, may dispose ol the 
group of that sub-section. 

Court-fee on the applications. 

1. All these applications, unless specially exempted by any enact¬ 
ment, are chargeable with a Court-fee of Re. i. 

[Schedule II, .\rticle (r) (h) l*art 2 of the Court Fees Act, 1S70, as 
amended bv the Court Fees (Punjab Aniendment) .Act, iqzz.J 

2. The lollowinp applications on y are exempted from Courl-lee : — 

(i) An application for service of notice of relinquishment under 
clause (i) {/>) (S. to (.x'li) of the Court Fees Act, t87o|. 

(ill An application to deposit rent under Clause (i) (k) is not exempt¬ 
ed from Court-fee, but must bear a Court-fee of Re. i. But 
no fee is to be charged on applications for orders for the pay¬ 
ment of deposits in cases in which the deposit does not exceed 
Rs in award. (Government of India Notification No. 4650, 
daied^ioth September i88q and .subsequent notification.s). 

3. No other application is exempted from Court-fee. 

Limitation. 

(.) .\n application under clause (d) can only be made <ytcr the exp.rv 
of two months from the date of the service of the nofee. [Section 45 ( 5)1 
The same applies to chiuse (i). 

(2) An application under clause (g) for the award of compensation 
can only be made within one year from the date of ejectment. [Section 74J. 

ft( Application for service of notice of relinquishment under clause 
(e) must be made before 15th January. [Seef/on 36 (2).] 

Application for service of notice of ejectment mav be made between 
iSth'june^Ld 15th November: but no notice shall be served after 15th 

November. [Scc/ion 45 ( 2 )-l 

fcl A decree or order for the ejectment of a tenant shall not be execut¬ 
ed at any other time than between the 1 st day of May and 15th day of 
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jiine (both clays inclusive) unless the C'ourl or Otticcr oiherw'sc directs. 
[Section 47.] 

S. 77 . (/) When a Revenue Officer is exercising jiirisdic- 

Ueve iiie Courts (-Jon with respect to any such suit as is described 

idle by ti.ptii. in sub-section (.)) or with respect to an appeal 
or other proceeding arising out of any such suit, he shall 
be called a Revenue Court. 

(2) There shall be the same classes of Revenue Courts as of 
Revenue Officers under this Act, and, in the absence of any order 
of the Local Government to the contrary, a Revenue Officer of 
any class having jurisdiction within any local limits under this 
Act shall be a Revenue Court of the same class having 
jurisdiction within the same local limits. 

(3) The following suits shall be instituted in and heard 
and determined by Revenue Courts, and no other Courts shall 
take cognizance of any dispute or matter with respect to 
which any suit might be instituted :— 


Provided that—■ 

(/) Where in a suit cognizable by and instituted in a 
'pjoerdure Civil Court it becomes necessary to decide any 

wiiere rovemie matter which call under this sub-section be 

iuTcivii'cJurr'^ heard and determined only by a Revenue Court, 

Civil Court shall endorse upon the plaint the 
nature of the matter for decision and the particulars 
required by Order \’II, rule 10, Civil Procedure 

Code, and return the plaint for presentation to the 
Collector; 

[2) on the plaint being presented to the Collector, the 

Collector shall proceed to hear and determine the 

suit where the value thereof exceeds Rs. 1,000 or 

the matter involved is of the nature mentioned 

m section 77 (3), First Group, of the Punjab 

Tenancy Act, 1887, and in other cases may send 

the suit to an Assistant Collector of the 1st grade 
for decision. 


First Group. 

(a) suits between landlord and tenant for enhancement 
or reduction of rent under section 24 i 


(b) suits between landlord and tenant 

• ^ rent under section 28. 

tion of rent; 


for addition to or 
or for commute* 




s. 77-1 jrkisnic'noN 2b; 

ic) suits under section 34 for the determination of rent 

y 

or other sum on the expiration of the term 
of an assessment of land-revenue ; and suits relating 
to the rent to be paid under a mortgage made 
in accordance with form (cj as prescribed by section 
6 of the Pnniab Alienation of Land Act, 1900; 

Second Group. 

{d) suits by a tenant to establish a claim to a right 
of occupancy, or b}" landlord to prove that a tenant 
has not such a right; 

{e) suits by a landlord to eject a tenant; 

(/) suits by a tt nant under section 45 to contest lia¬ 
bility to ejectment, when notice of ejectment has 
been served ; 

(g) suits by a tenant under section 50 for recovery 
of possession or occupancy, or for compensation, 
or for both ; 

{h) suits by a landlord to set aside a transfer made of a 
right of occupancy, or to dispossess a person to whom 
such a transfer has been made, or for both purposes; 
ii) any other suit between landlord and tenant arising 
out of the lease or conditions on which a tenancy 
is held ; 

{]) suit for sums payable on account of village expenses ; 

suits by a co-sharer in an estate or holding for a share 
of the profits thereof or for a settlement of accounts ; 

(/) suits for the recovery of over-payments of rent or 
land revenue or of any other demand for which a 
suit lies in a Revenue Court under this sub-section. 

y 

{m) suits relating to the emolument of kanungos, 

zaildars, inamdars or village of&cers; 

% 

Third Group. 

(n) suits by a landlord for arrears of rent or the 

money equivalent of rent, or for sums recoverabe 
under section 14 ; 

(o) suits by a land-owner to recover moneys claimed 

as due for the enjoyment of rights in or over 
land or in water, including rights of irrigation, 
rights over fisheries’ rights of pasturage aud forest 

rights ; 
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(/)) suits for sums payable on account of land-revenue 
or of any other demand recoverable as an arrear 
of land-revenue under any enactment for the time 
being in force, and by a superior landowner for 
other sums due to him as such. 

{4) Except as otherwise provided by auy rule made 
by the Fiuancial Commissioners in this behalf, 

ia) a Collector may hear and determine any of the 
suits mentioned in sub-section (J) ; 

{b) an Assistant Collector of the first grade may hear 
and determine any of the suits mentioned m the 
second and third groups of that sub-section, and, 
if he has by name been specially empowered in 
this behalf by the Local Government, any of the 
suits mentioned in the first group; and 

(c) an Assistant Collector of the second grade _ maj 
hear and determine any of the suits mentioned 

ill the third group. 


Sub-section (4). 

The E'inancial Coniniissioner has notified the following under this 
sub-section :— 

(/) \ Naib-'l'ahsildar invested with the powers of an .Yss'.stanl-Co- 
leetor of the .-nd grade shall not hear and determine a suit of 
anv description mentioned in the 3rd group of sub-section (3) 
of'section 77 in which the rent or sum claimed exceeds Rs. too 

in amount. 

(„•) Other -Xssistiint Collectors of the 2nd grade shall not bear and 
determine a suit of anv description mentioned m the 3'-d group 
of sub-section (3) of section 77 in wh ch the rent or sum claim- 

rcl exceeds Rs. amount. 

l-i,uimml (■owwis<:io„c4s iiolijiailioi, So. 145 >biled 19-11-1909- 

Revenue Courts and Civil Courts-reason why certain classes of c»W* 

are heard by Revenue Courts only. 

riH- distinction between Revenue and Civil Courts is “^ 5 ’ 

not of procedure. Cases of the kind referred to m 

section arc meant to be tried by Revenue Com ts because the dail> workj 
those ollicers is coiuerned with the revenue and the product of t 
and with the reeortls-of-rights. and brings them into clo.se 
n,ral ix.pnlathnt, atul the spivut;. exper.enee so aequtred tond 
re-ulier ttppreciaiion of the points at issue, and greater skil in oMai^B 
and app;'.isiug the evidenetJ. (/-.md AJ,ni,ustroiio„ Ma.ual, para. 7 ^)- 
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ll was obscrx'trci m Akhuf iiiissuni \. Kdi'inn Dtid add o.hcys It 
appears to me 'that the legislature intended that certain classes of suito 
should be heard by Revenue Courts presided over by officers wlio had 
training and experience of Revtmue matters . 

Comparative jurisdiction of Civil and Revenue Courts -scope of 
sub-section (3). 

It is to be clearlv understood tliat the Civil Courts have plenary juris¬ 
diction, and that their jurisdiction in any particular matter cannot be re- 
o-arded'as ousted unless the Legislature has in unmistakable language taken 
awav that jurisdiction .(See also section cj of the Civil Procedure Code) 
Sub-section (3} above, therefore, which ousts the jurisdiction ot the Civil 
Courts must be construed strictlv.-’’ 'rinis the broad general principle is 
that jurisdiction of Civil Courts is only ousted by this section in regard to 
such cases only as are clearly actuaUy covered by the precise tenms of one 
or other of the clauses of this section, or which are clearly m substance 
identical with the clauses covered by ihe clauses of that section thoug 1 
differing in form.-® It is, therefore, for the person who claims tha^ a 
certain suit is not within the cognizance of the C:vil Court to prove that it 
is in fact the case; otherwise unless it is definitely withm the jurisdic^tion 
of a Revenue Court, it must be taken to be withm the cognizance of a -avil 

is an indisputable proposition of law and indeed it is expresslv 
enacted bv section 9 of the Code of Civil Procedure that the Courts have 
iuSdiction to entertain all suits of a civil nature except those the cogm- 

vKirh is exoresslv or impliedly barred. It is, therefore, for the 

party, who seeks to oust the jurisdiction of the ordinarv Civil Courts to 

'•'““it ^vXSSi cKKtrlne ,ta. . interfering with .he 

ur u ^ tiitP of law must receive a strict construcf.on and when the 

doubtful, the Courts should lean against an ouster of the juris¬ 
diction of ordinary tribunals.” 

Proviso to sub-section (3) - object and scope. 

This proviso was ^ddec b>^ happened that while the suit as brought 
passing of that Act ^ ^ ^ Court, the plea urged by the 

by the plauiuft ^^<s fell within the purview ol section 77 

defendant was not s f, . Cndcr such circumstances the Chief Court 
(3) sub-section (3) ol time to time that the plea 

of the defendant should ‘ plaintiff leaving the defendant to 

should decide ‘he suit as broug^ht 

seek h'.s remedy .,reat trouble and expense by being compelled 

the litigant pub-ic wer p « proviso was, iherotcre enacted to 

to fight two suits instead or oi 

meet the situation. _ _— - 


P. 


23. 90 P. B- ,40 p L. K. 1909=2 I. C. 984. 

? ■ £;a;A'chammad = 126 P. E. 1906 = 98 P. KB. 1907. 

Jan,ait Mai < ■ , .71 p L R. 1908 = 83 P. W. R. 1908. 

33 p. R. I) J^kin. and others =1928 Lah. 121=29 P. L. R. 396 

Sd r'io i.:::-: etc. M.. Za,nat. = A. I. R. 1935 Lah. 613 

^29.''sf U P. R.''l89l; 24 P. B. 1907 ; 76 P.B. 1909. 
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As remarked in Mian Sifif^h and others v. Mst. Hhngsean Kaur^° the 
rnliiij^s (jiiotcfi above lia\'e l)een ren-:!ered obsolete by tb*s (‘nac'lment. The 
pracfral efteet of this proviso is that whereas before its enactment Civi' 
Courts were prohibited from tryinj^ those suits only in which the question 
raised in llu' plaint r.v facie fell w itlvn one or olher of the < lauscs of sub¬ 
section (3) of this sectam, their jurls<iiction is now barred in those cases 
also m which on the averments in the plaint the suit is properly triable bv a 
C vil Court, hut the defendant's pleas raise a <|uestion which, under this 
sub-section is to be determined by Revenue Courts onh . On such a plea 
bein^ raised and the (iourt findinfr that it has }>ec<nne necessary to decide 
it, it must stay its b^lnds and return the ]>laint l<ir presentation to the 
Revenue CourtA^ 

Thus, no sooner the Civil Court in a suit for possession on the j^round 
that the defendant is a trespasser finds that the defendant is not a trespasser 
l>ui a tenant-a1-wi'l, tlu* proviso eomes into plaw'- 

W'hen alter havinj^' entertained the suit the Court reaches i\ point iii 
the trial at wlrch it holds that the plaintilV is a tenant and is suing as such 
the proviso to set llon 77 takes elVec t an-! makes h incumbent ou the Court 
t(» return the plaint for presentation to the ('ollector.''" 

‘ Finding that it has become necessary to decide it'—meaning—plea 

of res judicata, 

% 

Ibis expression is imixtriant and needs to be carefullv understood. It 
is not tlm mere raising of a plea that woidd involve tin issue or ;i "matter” 
which requires to he heard and determined bv a Re\enue Court a!one that 
allects the juiisdictron of the Civil Court but the jurisdiction is taken awav 
oidy when and if it becomes *ne<'essary' to decide svtcb an issue in order to 
decide the suit.^' lo (piotc an instance, A is dispossessed from his tenanev 
in accordance with a notice issued under section 43 of the Act. He fail’s 

in a suit instituted lo contest his liabilitv to ejectment and sues thereafter 

in the Civil Court for possession on the ground that he bad a right of occu¬ 
pancy therein and the plea of rc.v judicata is taken to the elfect that the 
trial of the above matter is barred by reason of the previous decision of 
the Revenue Court on the same point. The Civil Coitrt will hrst decide 
whether the rule of rc,v judicata bars any further iiKiuirv and it would onlv 
proceed lo take action, if any, under tins process if it holds that it was 
not res judicata.^^ 

\\ here the C ivil C oui t comes to a final decision of the suit \VithbUt 
deciding any matter which can be beaiai and determined onlv by a Revenue 
Court it must do so arul an appeal would lie to the District |udge in such 

a case as well as a secoiul appeal to this Court. If, however, becomes 

a matter, the plaint must be returned for presenta¬ 
tion to the Collector and it is for the Rtwenue Court then to hear and dcier* 

30. Ill 1-. U. 191b - 37 1. f. 39. 

31. A. 1. lb 1951 ball. 3b2 12 ball. Ill .132 1. C. 15. 

32 . .Moiiantmad vU\ r. Allali Ditta ttr. 193 d 1 \ b. R. 411 ; Soe also 1922 Lah. 175 . 

33 . -Murid Hussain r. l a /1 llalii - 1. lb 1922 bah. 173 . 

34. ( lifla r, Ibnja 1927 bull.452 . 9 bah. 58 pages 59 and bO. 

35. Ibid. 
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mine the suit, no matter whether the Civil Court has already expressed nn 
opinion upon certain questions arising^ in the suit."'® 

Whole suit to be referred to the Revenue Court in such a case. 

It is also to be noted that the word “matter” is used here in contra¬ 
distinction to “suit” and althoug:h the “suit” as laid is within the juris- 
d'Ction of the Civil Court if the p’eading's raised anv matter involving- an 
issue which it became necessary to decide and the decision of which would 
necessitate an encroachment on the jurisdiction of the Revenue Courts, the 
whole suit and not just the “matter” is to be referred to the Reveniir 
Courts for decision.^’ I'hus for Instance, where a plaint is filed in a Civil 
Court for possession of certain land wherein the plaintiff in order to succeed 
is bound to establish a claim to a rig-ht of occupancy which is within tlit 
cognizance of a Revenue Court under clause (d) above the plaint must bt 
returned for presentation to the Revenue Court.And, similarly when 
after having entertained the suit the Civil Court reaches a point in the trial 
at which it holds that the plaintiiT is a tenant and is suing ns such, the pro¬ 
viso^ takes effect and makes it incumbent on the Court to return the plaint 
for presentation to the Revenue Court.''® Where the plea urged by the 
defendants was that they were occupancy tenants on the land on which the 
trees in dispute stood and that as such ihev ha-:l right to cut these trees it 
was held that the question whether the defendants were occupancy *enants 
or not of the land on which the trees stood was a matter which could uncler 
sub-sectlon (3I of this section be heard and determined onlv by a Revenue 
Court and that the proviso applied to the rase.*® 

How the question of jurisdiction is to be determined—plaint and 

pleadings. 

In order to ascertain the nature of a suit the general rule is that the 
allegations in the plaint must primarily be looked to and these allegations 
e-overn the question of jerisdirtion." When the paint is ambiguous the 
Court ^must ask the plaintiff to make his meaning clear and then ('ecide thf= 
question upon such statement without regard to the possibility ot plaintiff 
hnv-n- mis-stated the facts.As already noticed bv the proviso above 
plea Raised bv the defendants may also oust the jurisdiction of the Civn 
Courts in a suit which is initially cognizable by the Civil Courts on the 

allegations made in the plaint.**^ 

Ca^e? of doubtful jurisdiction. 

Under the Tenancy Act question of jurisdiction is frequently of a very 
complicate,! nature. It is better for the Courts intuatters of doubt unless 
the parties insist and raise the question of jurisdiction under the Act and 
unless the point is ahsohitely sett'ed by rulings ot the High Court, the 

liiililiii r. Bahvaiit SiiiKli==.\. h 1931 hah. 294 = 32 P. L. R. 362=134 I. C. 
203 = 12 Liil). 646. 

37 1927 ball. 452 [F-li.]. page 465. 

Pi.ri„.a.i r. OhaUu = 147 P. W. R. 1918 = 46 I. f. 811. 

A. I. R. 1922 ball. 173 = 69 T. C. 646. 

ni P. H. 1916 - 37 I. (*. 390. 
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41. 

42. 

43. 


1927 bah 452 iF.Ib]: See also 92 1’. li. 1902 = 16 P. b. H. 1903. 

Alllh Dii. Allah lL.sh = 43 P .R. 1917^110 P. W. R. 1917 = 41 I. P. 
Ramji Lai r. Amar Singh = 119 I. C. 721. 
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('ivil Uouri siiould proceed to trv the suit and dispose it of>* No possible 
harm is done in thus trying the suit because under section 100 of this Act 
the Higli Court can always order the decree to be recorded as a decree of 
whate\ei Court was in its opinion competent to try it.*^ 

Part of a claim triable by Revenue and part by Civil Court plaintshould 

be amended so as to brin^ claim within jurisdiction of either Court. 

Where part of a claim is triable by a Revenue Court and the othti 
part is trial)]'- hv a C ivil Court the proper course is to-have the plaint 
amended s^ ;is to bring iho claim within the jurisdiction of the Revenue 
or the Civij Court. Section 77 has no application to a case where the plaint 
itself (omprises two claims of this kind.'*" The plaint'ffs claimed to be 
joint o{rui)aiuv tenants of certain land along with defendant I and institut¬ 
ed a suit lor recovery of their share of rent which was aUeged to have been 
realized l>v defendant E In the alternative they also prayed for a decree 
against defendant 2, who was their tenant-at-will. Thus the suit compris¬ 
ed two chtims, viz., (i) against co-occupancy tenant for the plaintiff's share 
of the rent ; and {2) against tcnant-at-will for the total rent due as arrears, 
riie first claim is triable bv a Civil Court while the second claim is triable 
by a Revenue Court. It was held that the above-noted procedure should 

he applied.*' 

Procedure for the application of the above provise to section 77 (3). 

W'lu-rc 'n a suit rofjiiizatilt' bv and instituU-d in a C ivi'. Court it be¬ 
comes necessary to decide any matter which can under sub-section (3) he 
heard and .lelermined onlv by a Revenue Court, the Civd Court shall 
. ndorse upon the plaint the nature of the matter lor decision and the parti- 
,ulars rccinircd hv Order \ II, Rule |o. Civ'l Procedure Code, and return 
the plaint for presentation to the Colleelor. 

Order \ II. riiie lo provides as lollows : - 

“(1) rile plaint shidl. ;it any slafre of the suit he returned to be 
presented to the Court in wliich the suit should have been instituted. 

(.) On relurnino :i plaint the ludge sha 1 endorse thereon the dale 
„| Its presentation and return, the name of the party presenting: It, and a 
hl'iel slaleiuenl o( llie reasons lor relurniiii^ il. 

On the plaint heini;- presi nied ti> the Collector, the Collector shall pro¬ 
ceed to hear and determine the suit where the value thereof exceeds Rs. 
1000 or ih.' mtitter involved is of the nature menttoned in section 77 f3). 
hirst' Group above, and in other ctiscs may send the suit to an Assistant 
Collector of the hirst s^rttde lor decision. 

•I hc \cl docs not lav down ;mv procedure in a ctise which is brought in 
,lu- lirs( instance in a Rev,nun Court, hut which :s lound to be cognizable 
hv a Civil Court. I'his is similar to it ciisc where iiny ease is brought m a 
Court vviilum. jurisdiction to deciile it. and for tliiit the procedure is as 
laid down m Order Vll. Rule to ,)f the Code of Civil Procedure. __ 


44 . 

4 .‘',, 

46 . 

47 . 


Mst I liiiiti Niitliu-192a l.nli. 908. 
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Procedure when on receiving the plaint from the Civil Court the 

Revenue Court considers that the suit in fact is not triable by it. 

When a Subordinate Civil Court has returned a plaint on the ground 
that the suit is one over which such Civil Court has no jurisdiction and 
the plaint is subsequent'v presented in any subordinate Revenue Court, 
such Revenue Court if it considers that the suit is not in fact triable by a 
Revenue Court, should not again return the plaint, but should refer the point 
at once under sectior> 99 of the Punjab 1 enancy Act, XVI of iSSyA* I he 
proper course for a Civil Court on presentation of a plaint, which has been 
returned by a Revenue Court on the ground of want of jurisdiction is—“If 
he does not agree and considers that the suit is not triable by a Civil Court, 
not again to return the plaint, but to refer the matter at once under 
section 99 of the Tenancy Act, for orders and the Revenue 
Courts should follow the same procedure. When one subordinate Court 
has already passed an order as to jurisdiction in this connec tion .another 
subordinate Court should not pass a conflicting order without reference tr. 

superior authority. 


Jurisdiction of the Revenue Courts and the Specific Relief Act-suits 
for declaration. 

Fo'Iowinf; Raja Niir Khan v. Msi. Dumb Khatun-" a Division Bench 
ruling-, it was held in Rahmuii v. Hashim' that all suits, under the Specific: 
Relief Act must be brought in Civil Courts only because as remarked—“the 
Preamble of the Specific Relief Act refers to civil suits only and no excep¬ 
tion to the limitation is made in Chapter VI of the Act . But m fact, it 
had been held bv Reid, C. J. himself who decided Rahman v. Hashun in 
Attar Singh v. Ralla Singh- that a suit by an occupancy tenant for declai- 
ation that he was occupancy tenant in respect of a certain occupancy hold¬ 
ing for wh^ch he had eLhanged his original occupancy holding was govern¬ 
ed by section 77 (3) (d) of the Punjab Tenancy Act and was cognizable b.- 
a pLenue Court only. The question came up before the Financial Com- 

=Ml.r statutory , , '“nt' Itm of oS", VCe. Jos 

evil Court, . of a Civif Cour, and «a, withio 

the jurisdiction of a^ „,’^"p'„peZ.; biu„c, .hat the 

Femae v. „c„pancy lenanfs be prohibited from buildins 

defendants, ^cing p ^ occupancy tenanev was he d cognizable 

houses on land formmg part of the oc^up ^^^ ^^ foundation for 

by a Revenue Court only. It Relief Act are ipso facto en- 

the idea that suits court On the contrary where a suit falls within 

the“w° of" any ciruse of sectimW^Pun jab Tenancy Act the su j^t 

-Pirrular Memo. No. 1, dated 9-1-1904. 

48. Financial Coinmissionex s 

49. 63 P. B. 1904. 

f 7 ?^19iT-144 P. L. B. 1910=7 I. C. 717 = 103 R W. R. 1910. 

1 : S P R 1906 = 110 P. B B 1907=169 R W. R. 1906. 

3. 2 P. B 1913 (Rev.) =81 P. L. B 1913=18 I. C, 796. 

4. 1926 L. L. T. 10. 
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must be fieard by a Revenue Court whetlier or not so far as the form of 
the suit or the particular remedy prayed for is concerned, the suit also 
falls within the purview of any section of the Specific Relief Act.”^ Similarly 
a suit for a declaration that tlic plaintiffs are not liable to pay rent as enter¬ 
ed in the revenue records was held fading- within the purv-cw of section 77 
(3) (0 Act, and exclusively triable by a Revenue C'oiirt.® 

The principle of res-judicata as applied to the comparative jurisdiction 
of Civil and Revenue Courts. 

Revenue Courts are not competent to go behind the decision of Civil 
Courts and re-open matters already decided by a competent judicial autho- 
ity, or where (he clam is based on a Civil Court’s decree to enter on en¬ 
quiries which substantia!lv involve the -ssue as to whether that decree has 
been right’y given or not. The Revenue Courts should always accept 
such a decree and act upon it^ but unless the matter of jurisdiction has been 
once put in issue and finally decided, the rule of res judicata has no appli¬ 
cation on the question of jurisdiction arising again subsequently. Matter 
of jurisdiction may be res judicala^ if it has been put in issue and decided and 
the identical case is again presented before the Court. The mere act of 
a Civil Court dei lining to exercise jurisdiction cither by returning the platnt 
or by dismissing the suit on the ground that it lay in the Revenue Court 
cannot be treated as an adjudication on the point.'* 

Where a Revenue Court dismisses a suit as time-barred on the 
strength an ohiteridictum by a Civil Court, it fails to exercise its jurisdic¬ 
tion and the order is liable to be upset in revision.® 

But the decision of a Revenue Court on the question of title not within 
the exclusive jurisdiction of the Revenue Court is not res judicata in a 
( ivil suit. A decision of a Revenue Court on a question of title is no bar 
to the trial of the same (|Uestion l)v the ordinary Civi' Courts unless the 
Revenue Court is empowered bv the legislature to determine the question 
of title so as to constitute it (yro i(niti> a Civil Court, {pages 72 /o 74 of 
MuUa\s ('h'il Procedure ('ode, io//j Edition.) 

Wliere ,\ revenue suit is insthuted for ejecting the tenants and this is 
the only juirsdtetion exclusively vested in the Revenue Courts, that Court 
cannot delermin<' the question of title in that case and its tiecision therefore 
<'annot oiXTate so as to prevent the Civil Courts from entertaining the sub- 
so(iuent suit which involves the question of title.'® 

■ Thus a Civil Court has jurisdiction to ilcclarc that plaintiff has acquir¬ 
ed proprietary title in the land notwithstanding that a Revenue Court has 
already held the plaintiff a enant of tlie defendant." (But sec note secfiOfi 
50 -.I of the Act hitrring jurisdiotioti of ('hi! Courts in certain cascsi. 

If a tlecree oi a Revenue Court is to be set aside on the ground of fraud 
practised upon the Court, the Civil Court seems to have jurisdiction to set 


5. 
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7. 
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9. 
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7A I. (’. 209; 73 IV li. 1910 dissented from: 2 IV U. 1913 {Rev.J, referred to. 
55 I. C. 739. 
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aside such a decree because the quesl'on to be determined by the Civil C(nir! 
is not a question excluded from its jurisdiction. 

I'he petitioners broiij^ht a suit for a declaration that they were in pos¬ 
session of certain p<-)rtion of land, in their capacity as co-sharers in Ihe 
village and not as tnants and therefore not liable for ejectment until 
partition. Held, such suit was not barred under any clause of section 77 or 
any other provision of law. The suit w'as clearly cognizable by a Civil 
Court. And the dismissal of a suit by plaintiff in the Revenue Court 
contestin'^ a notice of ejectment does not operate as res jndicaiad^ 


The decision of a Court of special jurisdiction (Revenue Court) will be 
res judicata in a Court of general jurisdiction (Civil Court) provided the 
decision of the Court of sp)ecial jurisdiction was within the jurisdiction of 
that Court. A Revenue Court’s decision is binding on the Civil Court so 
far as the issue raised there is raised again.*'" 


The principle of res judicata is not confined to the provisions of section 
II and is applicable when the finding of the Revenue Court is a matter in 
whicii it had exclusive jurisdiction. 

P and S were indebted to M and entered into a settlement with him by 
virtue of which they agreed to execute a bond for Rs. 1,000 in favour of 
M and also got the same land mutated in favour of one R. Mutation was 
sanctioned bv the revenue authorities in favour of R, although according 
to the allegations of P and S the transaction was beuami. R instituted a 
suit in the Revenue Court for the ejectment of P and S as his tenants and 
obtained a decree against them. P and S instituted a suit for a declaration 
that the mortgage in favour of R w^as a benami transaction and that the 
decree for ejectment obtained should not effect their riglits. Held, it was 
not open to P and S to dispute the position of R as his landlord and as a 
result he could not also question the validity of the mortgage." 


W’here the plaintiff in substance wanted to go behind a decree of 
the Revenue Court commuting rent from cash to kind it was held that the 
Civil Court had no jurisdiction, though plaintiff" asserted that defendants 
acted fraudulently in obtaining the decree from the Revenue Court,*-’ 
Similarly, where the Revenue Court has decreed a certain person as an 
occupancy tenant with respect to a landlord that decree will operate as 
res judicata on this point in any subsequent suit in a Civil or a Revenue 
Court, because under clause (ffj of sub-section ( 3 ) above, the matter falls 
within the exclusive jurisdiction of a Revenue Court. 

Of course the decision by a Revenue Court in any matter will operate 
as res judicata in any subsequent suit brought in a Revenue Court, just as 
by a Civil Court in any matter brought subsequently in any Civil Court 

under S. ii of C.P.C. [S, 88 ( 22 )]. 

Suppose a notice of ejectment is served on A styled as a tenant and he 
brings a suit for cancellation of notice of ejectment either on the groun.. 
that he is in possession not as a tenant but as a proprietor, or on the grounc 
that he has acquired the right by adverse ^possession. One of the issue-. 
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struck will be whether the relationship of landlord and tenant exists or not 
between the parties. If the Revenue Court comes to the decision that the 
relation of landlord and tenant exists the suit will be adjudxated upon by 
it and a subsequent suit for possession in Civil Court cannot be brought in 
view of section so-A of the Act. If the relation of landlord and tenant Is 
not found to exist, the Revenue Court should not give finding on the 
f|uestion of adverse possession, but the proper course is to follow' the pro¬ 
cedure laid down in section q 8 , Punjab Tenancy Act. The reason for th\s 
is that only a Civil Court can decide finally as to whether adverse posses¬ 
sion exists.^® 


FIRST GROUP. 


The value of a tenancy depends upon the amount of rent the tenant 
is made to pay. The fixing of the amount of rent, therefore, is the most 
important function under the Tenancy Act and has been entrusted to the 
Collector or an Ass'stant Collector, first grade, when specially empowered 
hv name by the Local Government. [Sub-section 4 (a), (h)]. 

CLAUSE (a) 


(i) In a suit lor enliancement of rent detendanl pleaded that he w’asa 
proprietor and not tenant. The Commissioner decreed enhancement leaving 
ihc defendant to sue for declaration of proprietary rights in the Civil Courts, 
Jt was held that the Commissioner was bound to decide the question of 
title.^' 


(//) In a sLiil I)\ tenants to establish occupancy rights the claim was 
dismissed by the Revenue Court but a decree was passed for the ejectment 
of llie tenants on payment of compensation. 

I!chi, that the dismissal was right but that the decree as to ejectment 
cannot be pas.sed as the suit was only one under section 77 ( 3 ) (a) and not 
under section 77 ( 3 ) (/) and section 45 ( 3 ).*^ 


(Hi) A suit for llie enhancement of uticrnuti/t (head rent) is triable by 
a Revenue Court. 


Limitation. 

A suit between the laiullor<.l and tenant for enbancemenl of rent under 
section J 4 can be l)roughl at any time, subject to the following limitations 
onlv :— 

(1) if within the ten years next preceding its institution his rent has 

been commuted under section 13 or enhanced under section 24 ; 

( 2 ) if within that period a decree has been passed under this Act 

dismissing on the merits a suit for the enhancement of his rent; 
un’ess the laiul or some part of the laiul comprised in Ills lenancVi not hav¬ 
ing been irrigated or Hooded at the time of such commutation, enhance¬ 
ment or decree, has become irrigated or Hooded. [Seciion 24 ( 3 )]. 

Ib. 1932 L. 1.. T. 76-1932 \\ L. b9 (How). 

17. Miiiislii r, Kosai—2 1*. 1\. 1890 (luv.). 

18, Kattu 1 . Maluint Shankar llii 9 IV U. 1890 (U^v.). 

J9 llainani Siii^qi etc. r, U. S. Kuna Opindrr ( hauad 1926 L. L. T, 41. 
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Courl-fer on suits fi)r enhancement or reduction of rent under this 
clause is chargeable ad valorem on the amount of rent payable for the year 
next before the date of presenting the plaint.'® 

When a landlord sues several (hstmct occupancy tenants for enhance¬ 
ment of rent it is not permissible to receive the suits on a sinble Court fee 
stamp of one rupee. The law applicable to cases of this kind is contained 
in section 7 (xi) of the Court Fees .\ci, 1870 , the language of which is 
explicit and renders compulsory the levy of a full Court-fee on the full 
amount of the rent of the who'e land in dispute.-' 

CLAUSE (b) 

Plaintiff filed a suit in a Civil Court that he was not bound to pav ixnt 
in cash according to a decree passed by a Revenue Court. It was held that 
the suit was cognizable only by a Revenue Court. 

Similarly, a suit between landlords and tenants for declaration that the 
former are entitled to take hatai instead of cash in respect of cer'.am lands 
is not cognizable by Civil Courts.^'* 

A suit for the correction of an entry in a record-of-righis, annual re¬ 
cord or register of mutations is clearh- not cognizable bv a Revenue Court 
but by a Civil Court. 

Limitation, uo period of liniitation prescribed. 

Court-fee, same as under clause (a), 

CLAUSE (c) 

Limitation, no period of limitation prescribed. 

Court-fee, same as under clause (a), 

SECOND GROUP. 

CLAUSE (d). 

Scope—When is this clause applicable 

rh:s clause enumerates ‘suits by a tenant to establish a claim to a right’, 
of occupancy, or by a landlord to prove that a tenant has not such a right. 
'l‘he first essential point to be noticed is that to make the suit fall under 
ihis clause, the relation of a landlord and tenant must exist between the 
parties. A suit by a person other than a tenant to establish a claim to .1 
right of occupancy does not fall under this clause, and is, therefore, noc 
excluded from the jurisdiction of the Civil Courts.-’ 

20. Section 7 {.\*) of the Court Fees Act, 1870. 

21. Standing Order No. (2), para. 16. 

22. Dalipa r. Barkat Ali = 1923 Lah. 412 = 76 I. C. 1010. 

23. Dasondhi r. Badar Baksh = 4 Lah. 127=1923 Lah. 405. 

24. Ram Pingh r. Bakshi = 64 V. R. 1917 = 41 1. ('. 895 = 102 P. W. R. 1917. 

25. 49 P. R. 1919; See also 1930 Lah. 934 = 31 P. L. R. 615. 
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The se(oiul essential point to be noted is that this clause applies only 
when tliere is an issue whether a tenant haa a rififht of occupancy in Ihe 
’and 'n dispute, or where the landlord has to prove bat a tenant has not 
such a ri^hl. I'hus when a tenant claims possession of land against the 
landlord Civil Courts have jurisdiction to entertain the suit unless the 
(|uestion crops forth whether the tenant has a right of occupancy in land 
or not, when it is to be made over to the Revenue Court under the proviso 
to sub-section (j;}- instance, in such a suit for possession the party 

againsr whom the possession is sought, may not contest the right of occu¬ 
pancy or there inav arise no necessity to decide whether the right of occu¬ 
pancy subsists in the holding or not by operation of res ruJicata or other¬ 
wise'in which <ast the suit \vMl not he excluded from the jurisdiction of 
Civil C'oLirts. It was in fact remarked by Dalip Singh, J—“To my mind 
a suit for possssion on the basis tha the claimant is an occupancy tenant 
is not a suit by a tenant to establish a claim to a right of occupancy’’."' 
And these remarks are very significant in view of the above facts. 

The question wliether a person is an occupancy tenant or not should 
be decxled bv a Revenue Court and not by a Civil Court.*’ 

urisdiction of Revenue Courts. 

[i) A suit bv a tenant to establish claim to a right of occupancy :s 
one for wiiich the Civil Courts have no jur'sdiction.-" 

(ii) It is not t>pen to Ci\il Courts to decide whether an occupancy 
tenant has lost the right of occupancy which he originally had in land.** 
Where the landlor Is alleged that the occupancy tenants had no longer a 
right of o<cupaiu'V in a certain land, they having lost their rights in accor¬ 
dance with the {'onditions appearing in the waph-ntl-ar::^ it was held that 
I lie question whether occupaiuy tenant had lost tlieir rights or not was 
not triable by the Civil Court. 

(;/i) A suit bv an ott vipaiu y tenant for a oeclaraiion that he is occu- 
panev tenant 'w respect of a certain occupancy holding for which he hrs 
exchanged his original occupancy holding is governed by this clause an i 
is ('oeiii/able bv a Revenue Court only.*’' 

(ra) PlaintilY tiled a suit for possession of certain land which was 
held bv A as occupancy tenant—defendant ckiimed it under an alleged gift 
Iroin the last holder, and plaintiiV related in plaint that defendani claimed 
10 be in possession by virtue of a gift from the deceased but that the latter 
had no power to gilt. It was heki on the plaint that the suit would fa.l 

within the purview of this clause.^* 

(:*) \\ here in a suit for possession on the allegation that the delen- 
;ini was a trespasser, it became necessary on the p'ea of the iletemiant 


2b. 1927 l.ali. -1.^2 j 9 Lali. 38: Sot als.. 1929 L»h- 58b. 

27. (lauga ihmi anti -.iliors r, Koiii: 1953 Litli, 999 — 147 1. C. 505. 

28. Melir t'l.an.l r. Tulsi Kain -1932 1*. C. U 61 (Hev,); L'liarat Siug'.i r. Svikh- 
tlrv Singli~ 1927 l.ali. 848; (Janga Ham r. Rain Sukl\ = 1927 Lab. 761; 26 l.C. 89=191^ 
1’. L. H 282. 

29. rimlia e. Asa 1922 Lab. 33 65 1 C. 520 = 3 Lab. 84. 

30. Ibid. 

31. Attar Singb r. U.da Smgb 159 V. K. 1906=110 W L. H. 1907. 

32. .Abmad I'm . Kisiicro t band = 46 1. C. 882=141 V \V. IL 1918. 
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that lie was an oceupaney tenant to adjudicate as to the status of the defen¬ 
dant as occupancy tenant the jurisdiction of the Civil Court is oustcil and 
the suit becomes one coj^^nizable by a Revenue Court only.'*'^ 

{:'{] A suit by one of the proprietary body ai^ainst another for declar- 
inj^- that the former ‘s the occupancy tenant of land belong-ing- to the lattei' 
lalls under section 77 ( 3 ) {d) and is ('onsequently triable by a Revenue 
Court. 'File fact that ]>lainlltV is also one of the landlords of the joint khaln 
of which the land In suit forms a part, makes no difference whatever when 
the suit 's brought b\ him in his capacity of tenant of the land which is in 
his possession and he seeks to establish his claim to occupancy rights 
which has been denied."’'* 


(vii) Adverse posscssio}t —A claim to establish, a right of occupaiu \- 
by adverse possession falls within the purview of this clause. Thus a claim 
that plaintiff has acquired occupancy rights by more than 12 years’ pos¬ 
session coupled with assertion of occupancy rights adversely to the owners 
was held to fall within this clause and not to be cogni 7 able bv Civil Courts."' 
But a person’s claim to be owner is cognizable bv Civil Courts.'**’ 


(viH) Where the plaintiff as the occupancy tenant of land before its 
being washed away, sued for possession of it after re-appearance, it was 
held that the suit being essent'ally one for the establishment of occupanev 
rights was cognizable by the Revenue Courts.^® 

(ix) One D, an occupancy tenant, died without issue. hhe ’and 
was mutated in favour of the reversioners and the mutal'on was assente<l 
to bv several of the landlords. A son of one of thv landlords on the death 
of that landlord instituted the suit for possession of the land left by I) on 
the ground that thev were not the survivors of D and that in any case their 
comrnon ancestor had not occup’ed the land. Most of the land was in pc s- 
session of three mortgagees and these were joined as defendants. The 
mortgagee pleaded that so far as they were concerned, the suit was not 
cognizable by a Civil Court. It was held that the suit as against the mort¬ 
gagees is not cognizable by the Civil Court but only by a Revenue Court. 

It is not ooen to tenants who have been let into possession (or 
his successors), to dispute the landlord’s title at the commencement of the 
tenancy on any ground whatever, without first surrendering possession."’’ 

(.\'i) Plaintiffs-landlords sued to eject defendants alleging that they 
were trespassers. Defendants pleaded that they were occupancy tenants. 
Held, that the suit was cognizable by a Revenue Court. (1924 Lah, 636 ). 


Jurisdiction of Civil Courts. 

(t) Occupancy riirhts attached in exectffion <>f decree — validity 
atfachmenf—jurisdiction of Civil Courts to deterjume nature 0 ^ occupurev 

rights. 


A dispute in execution proceedings whether occupancy rights cf the 
judgment-debtor fall under section 5 or section 6 or 8 of the Tenancy Act 


23 . 

34. 

35. 

36. 

37. 


Javnli r. Anna =94 I. C. 514. 

urp't Ram r Kirpa Rani = 1914 Lah. 395 = 282 P. L. R. 1914=26 I. C. 89. 
5ishan Singh r. Jaffav =159 P. R. 1919 = 54 I. C. 911 = 117 P. L. R. 1919. 
Unra v, Wa<lha\va=A. I. R- 1929 Lah. 10 {1)=117 I.C. 237. 

5eli and others r. Beil Rani and other.s = A I.R. 1934 Lah. 


445. 


38. Ibid. 
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;ind are attachable or not is not covered by section 77 (3) of the Act and is 
therefore cognizable by a Civil Court.®’ 


(ill) The question whether a deceased tenant had abandoned his 
rights and his occupancy rights thereby extinguished does not come within 
the terms of this clausci and is therefore determined by a Civil Court, 


{iii) Attaclmient by decree-hohirr—objections by transferee of morN 
frage 'lo'-th possession—suit to determine question between decree-holder 
and objector—O. 21, R. 63 applied—Revenue Court was not competent to 

fry. it. 


Where the real purpose of a suit is to determine the rights betweer 
the attaching decree-holder and the transferee of a prior mortgage with 
possession, who objected to the attachment and sale, the Revenue Court 
is not < (>mpctent to entertain it under section 77, O. 21, R. 63 apph.ed to the 
rase when once the right of'the transferee intervened. The matter could 
only be determined by a suit under R. 63, O. 21. The suit had to be 
brought in a Court of competent jurisdiction. The Revenue Court, the 
jurisdiction of which is strictly limited was not such a Court." 

(iT') Where plaintiffs seek to establish their rights to a share in an 
already established occupancy tenure, denying that they were ever tenants 
holding under defendants and claim an interest in the tenancy equal to that 
of the defendants, Civil Courts have jurisdiction to hear and determine the 
matter even though the result may be anamolous in that the landlords who 
are not parties to the suit may refuse to recognise plaintiff’-s title.** 


(I'l On the death of an occupancy tenant the defendant of the 
brother of the deceased claimed to succeed by survivorship while plaint'.ffs 
as landlords claimed tliat the occupancy holding qua deceased’s share 
became extinguished. It was held that there was no question as to the 
existence of an occupancy tenancy which required ticcision and the suit 
was, therefore, cognizable by a Civil Court. 


{vi) A reversioner's suit to contest the validity of creation of occu- 
panev rigliis bv the widow of the last male holder is cognizable by a Civil 
Court.**’ 


{vii) K and L who were tx cupancy tenants under R sold their oc¬ 
cupancy right to one J. The landlord sued for cancellation of the sale and 
possession of the occupancy holding. It was held that the suit was cogni¬ 
zable by the Civil C\>urls.‘‘ 

39. I'raltliu r. B.inwan 1. K. 1954 Lah, 735 (1)=35 V, L. R. 781. 

40. Juiiuular Mansali Ali Kliaii ctt’., r, Uam Karam etc. =1935 Lnh. 686=1955 
I*. L. R. 378. 

41. A. I. U. 1934 V. V. 217. 

42. Santa Singh r. \‘ir Singli - 1. U. 1923 Lah. 500. 

43. A. 1. H. 1926 l.ah. 338 

44. Sarillia r. l aUhu ,66 1. f 165. 

45. Ram Kaiir r. Klnislta! Sing. 1930 Lah. 634: 11 P, R. 1911 (Rev.), ref. 1987 
Lah. 452 rli.'^t 
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(via) A suit by collaterals ol an occupanc\ tenant dying' without 

male issue ag-ainst the mortgagee and the propr'etor is cognizable bv the 
Civil Court. 

{r<') Where the plainlift files a suit lor declaring that he is a ninqay- 
nindar or occupancy tenant of the land and the defendant denies the claim 
/a lolo. and i! it is found that the plaintiff was out of possession wlien suit 
was brought, the suit is not cognizable by a Revenue Court 

(.v) Still by or against a person setting up title ns heir of a (ieccnsid 
occupancy tenant. 

Two cases are to be distingu'shed under this 'Heading, nainc'v, (fi 
when such an heir enters into possession of the tenanc)' on the death cf 
the occupancy tenant and, (2) where he does not enter into possession at 
all but merely claims to succeed as an heir of the deceased occupancy 
tenant. 

A suit by a person out of possession claiming possession of land from 
its proprietor on the ground that he has a right of succession as a tenant 
is one falling under neither clause (d) nor clause (e) of section 77 (3) of 
the Tenancy Act. Such a suit is cognizable by the Civil Court only.'*^ 

The plaintiff alleged that the plaintiff is landlord of certain land lately 
held by a tenant who died 'law.iris' and that defendants Itad taken posses¬ 
sion without title. Held, that the suit is cognizable by the Civil Court as a 
suit against a trespasser and not one by a landlord to prove that a tenant 
has no right of occupancy."*® 

AYhere on the death of an occ'upancv tenant an alleged collateral claims 
to succeed on the ground that the common ancestor of himself and the 
deceased tenant had occupied the land his claim does not fall within clause 
(d) of sub-section (3) of section 77 and is therefore not one which can be 
heard and determined only by a Revenue Court."*® 

Similarly, this clause does not apply to a suit by the pamtifl as land¬ 
lord of certain land lately held by a tenant who died lawaris a\\tg ng that 
the defendants without title had taken possess on of the and because the 
bar under this clause is applicable to those cases only ,n wh.ch the «lat,on- 
ship of landlord and tenant is admitted and the object of the suit ,s ‘o ^'eter- 
mine the nature of the tenancy but whether the defendant ,s related to the 
deceased tenant is cognizable by a Civd Court. 

Where there is no question as to the existence of occupancy tenancy 
but relates only to the devolution of occupancy rights, C.vd Courts have 

jurisdiction.^ 

\ suit for a declaration that the plaintiffs are entitled to occupancy 
rights being collaterals of the deceased occupancy tenant .s one cognizable 
by a Civil Court and not by a Revenue Court. _ 

Wazira v. Harjalu=16o P- R- 
Baisakhi v. Jabbai- Khan = ll E. 1838 (Rev.). 

Joti V. Maya =44 P. R. 1891 ® > 

Mansa Singh r. j' p ' p 1918 = 48 I. C. 363 = 130 P. L. R. 1918. 

132 I. C* 15. _ ^ T70 

2 . 7 Lah. 332-1926 Lah. 338-98 1. C. m 

3. Hussain etc. r. Ghulam Mohd.-19.4 Uh. 271 (2). 


46. 

47. 

48. 

49. 

50. 
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(^/) Suits relating to possession after ejectment on ground of right of 
occupancy when triable by Civil and when by Revenue Courts. 

Another set of suits where the question of jurisdiction becomes compli¬ 
cated is with respect to ejectment. Where planitiff-landlords sued to eject 
defendants alleging’ that they were trespassers end defendants pleaded that 
they were occupancy tenants, it was held that the suit was cognizable only 
by a Revenue Court. In this case the suit was primarily cognizable by a 
Civil Court and was rendered cognizable by a Revenue Court on defendants’ 

plea under the proviso to section 77 . 

It was laid <lown bv a Full Bench in f /ip.'n v. tlial a Civil Court 

had jurisdiction to try a suit brought by a person, who had been dispos¬ 
sessed from his tenancy alter notice issued to him under section 43 ol 
the Tenancy Act. and who had hem unsuci es^lul in a suit under seci:on 45 to 
contest his liabilitv to ejectment, for possession of the land front' which he 
had been ejected on tht‘ ground that he had a right of oi'cupancy therein and 
clause (d) of section 77 ( 3 ) did not bar such a suit Inasmuch as the person 
ceased to be a tenant, but where in suit cognizable by and instituted in a 
Civil Court it became necessary to decide an\ mailer which could under this 
sub-section hr heard and determined by a Revenue Court only, the Civil 
Court should decline to proceed further and deal with the matter as laid 
down in section 77 ( 3 ). This led to the enactment of section 50 -.-V and the 
object and scope of that have already been discussed under sections 50 anti 
50 -A. It is clear from the obscrvaliors embodied therein that a tenant dis¬ 
possessed ceases to he a tenant only when his right has been adjudicated 
upon under sub-section ( 6 ) of section 45 or section 50 , or by the decree, of 
any competent authority, and alter that W\s suit il any, allowed under the 
law lies in a Civil Court only. But before that although he may be out of 
possession being wrongfully dispossessed, he is a tenant and any claim of 
occupancy rights will lie in a revenue Court. 

See aho comweufary under section 30 mid clause (g). 

Where the tenants bring suits against the landlords clainf.ng possession 
of the lands from which thev had been ejected, the C vil Courts have juris¬ 
diction to entertain the suits'and decide all the points other than the quest'-on 
whether an occupancy tenancy has or has not been made out.* 

A suit by persons setting up title as heirs of a deceased occupancy 
tenant for recovery of possession from the landlord on the allegation mat 
the plainlitTs look possession but were forcibly dispossessed by the 
dants, the landlord, is cognizable by a Revenue Court under section 77 13) 
of the Tenancy Act. 'The relation of landlord and tenant is establshed by 
the entry into possession as successor-in-intcrcst of a tenant.^ 

There is a dilTcrcnce between wrongful dispossession and dispossession 

in ordinary course of law.*^ 

(xii) The plainiilVs-collatornls of the defendants, who were entered in 
ihc revenue icconls as Icnanis-at-will under the defendants, the occupanc) 
tenants, sued the latter for a declaration that they were entitled to occupancy 

4. Ill W R. 1916 -37 l.C. 390. 

5. 1927 Lull. 452 |K.U.|=9 Lab. 38 = 105 LC. 507. 

6 . Manj r. Sjmbua =. 1929 Lab. 586 121 I. C. 507 = 30 L R- 427. 

7. 43 1*. IL 1004; Soc also 1926 l.iili. 6 , 1924 Lalt, 5.^; 90 P. E. 1918; 1935 L»h- 

610. 

8 . S.o 90 IV K j9l.S; 49 P. K. 1919 nn.l 9 I.ah, 38; See aVv. eotnmmlary 
l^rtian 50 and clause of tbe Act. 
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rights in the holding accordint^' to their ancf stra] shares. I lie ueeiipanex 
tenancy was in 1852 entered in the name ol' one Lehna Sin^h, and ir\va> 
found by the Lower Courts that he had accjuired the tenancy as represesUa- 
tive of the whole family. 'I'he landlords had not been made parties tO' the 
suit. J-Ielii, that the Civil Court had jiirisclTction to hear the suit, the plain- 
lilTs seeking- to establish their rights to a share in an already established or- 
cupanev tenure, and the suit not being- one between a landlord and a tenant to 
establish occupancy rights.® 

Question of compensation 

Question of compensation shouUI not be -determined in a suit under this 
clause. Where the tenant’s claim for a declaration of occupancy rights 
had been dismissed, it was held that the decree ought to have s'mply dis¬ 
missing the claim as brought leaving the question of ejectment and compen- 
-sat'on for future settlement in an ejectment suil.^® 

Limitation. 

There is no limitati{>n prescribed for such suits. But in suits relating 
to the establishment of occupancy rights bv adverse possession the usual 
limitation under the Limitation Act will apply. 

Court-fee. 

Su'ts to prove or disprove occupancy rights merely are chargeable with 
Court-fee of Re. one only. (Schedule II, Article 5 of the Court-fees Act.) 


Clause. (e) 

Scope—applies only to cases where relation of landlord and tenant 
exists—alternativ3 processes. 

It is discretionary with the lan-dlord to proceed either by notice of eject- 
where the relation of landlord and tenant exists between the parties. Where 
such a relation does not exist the suit for ejectment is not excluded from 

iho jurisdiction of Civil Courts. 

It is discretionary with the landlord to proceed either by not'ce of ejeol- 
ment under sections 42 to 45 where those are appHcable or to institute a suit 
for ejectment under this clause in all cases. The process for ejectment 
described in sections 42 to 45- as we have already noticed under Chapter 1\ 
applies only to tenants not having a right of occupancy or not holding for 
a^Led terL, or the tenants against whom there is a decree standing for 
arrears of rent It does not apply to other occupancy tenants or tenants 
holding for a fixed term under a contract or a decree or order of competent 
authority. The substantial grounds on which ejectment can be decreed 

have also been enumerated in Chapter 

M A when relation of landlord and tenant held 

" tor t'T 

when triable by a Civil Court and when by a Revenue Court 

The mosr ■mportant and difficult class of cases fjdling under this head 
arc those Tor possession between the mprtgagor and the mortgagee. When 
. . cnit hv a morto-ao^ee to obtain possession of the mortgaged 

f f ihn mTbaeor tTe question whether the suit is, or is not, a 
Tvenue Tuit depend? ?pon whether the defendant mortgagor, stands in re¬ 
gard to the plaffiitlff, mortgagee, m the relation of tenant to .and or . 


9. 4 Lah. 195. 

10. 9 P. R. 1890 (Rev.) 
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When there is a written Instrumoni on which the claim is based or to 
which the claim refers, the instrument need be construed to discover the 
expressed intention of the parties as to their mutual position in respect of 
the possession of the mortp:atrcd land. The liccision of the question of jiiris- 
(iiciio)i in cases of mortpif^ors heiuf^ tenants of mortgagees depends upon 
the construction of the plaint, oral statements, if any, and the deeds of mort¬ 
gage. The pleas set forth by the mortgagor 'ivill also he taken into account. 
If the relation of landlord and tenant is made out, the suit will be cognizable 
by a Revenue Court; otherwise by a Civil Court.** 

When a mortgagor derives a title to cultivating possession of the 
mortgaged land from a mortgagee to whom the right of proprietary pos¬ 
session has been transferred by the mortgagor the mortgagor holds the land 

under the mortgagee. 


When, bv the terms of the mortgage the right of proprietary pos¬ 
session is agreed to be transferred to the mortgagee, without cultivating 
possession being retaini'd h^' the mortgagor, so llial the mor.gagce is drive.i 
to a suit for entry, the mortgagor does no! hold llie land under the mort¬ 
gagee. In fact, he is holding the land against him.“ 

The following are some of the circumstances in which the relation of 
land!' rd and tenant was held to exist : - 

(i) The plaint in a suit set forth that the defendant mortgaged h:s 
land to the plaintiff with the condition that he was to retain possession and 
pa)' plaintifl* a ('ertain tmilihfiiui or rent annirilK with a further condition 
that hi ease of failure to pav rent, the plaintitT should be put in possession, 
rhe plaint alleged a failure to pav rent and aske I for a decree for possession. 
It was held that the suit fell within the purview of this clause and only the 
Revenue Court had jurisdiction.*^ 

( 2 ) The mortgage deed provided that the mortgagee was to pay the 
land revenue, that the mortgagor was lo retain posscsison ot the land pay¬ 
ing one pand of sugar-cane a vear as malikaua and that on lys failing to do 
tills Ai anv vear the mortgagee might lake possession ol the ’and and on his 
(ioing so interest and malikana would be equal, ll was held that the suit 
for possession by the mortgagee on default of payment ol the was 

rognlzablo bv the Revenue Court. 

The following are some of the circumstances in which the relation 0 
landlord and tenant was not held to exist: 

(i) Where the mortgagor in possession had Inmsell to pay the land 
revenue, though tlie annua! payment made by him to the mortgagee was 
described as malikana, the lel.ilion created between the mortgagee and 
mortgagor is not that of landlord and lenant and hence the s un by mon- 

11 . Sec 5 V. R. 1897 (Rev.): 1 R. B. 1908 (Rev.): 17 R. W. R. 1908j ISO 

P. L. R. 1910; 39 R. W. R. 1909 ; 53 R. R. 1893. 

12. Riita Shah r. Kalu = 46 R. R. 1894 jF.B.J. 

13. (hinlitta r. Ranju Shah 19 R. R. 1893: KisUoro Chttud r. Badlmwa Singi'^ 
9 V. R. 1913 (Rev.) =22 1. C. 656; 1 R. R. 1908 (Rev.) diss. 

14. 46 R. R. 1894 [FT-]. 
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^agec for possession is cognizable by a Civil Court and not bv a Revenue 
Court. 

( 2 ) \\’hen the deed of mortgage showed that the mortgage was witl.i 
possession and contained no stipulation that the defendant, mortgagor 
would hold the land as tenant and there was no evidence to prove that the 
»'e‘ationship of landlord and tenant existed between the parties it was held 
that the suit was not cognizabU' bv a Revenue Cour and was triable bv ji 
C ivil Court. 


( 3 ) A suit for the recoverv of possession by mortgagee against tht 
mortgagor is cognizable by a Civil Court, where the mortgage was with 
possession and it was stated in the mortgage deed that the mortgagor 
would assist the mortg^agee 'n recovering share of the produce from tcnant-.i 
and would make it over to the mortgagee, as an engagement of such i 
nature does not make the mortgagor a tenant under the mortgagee.*' 

( 4 ) A usufructuary mortgagee sub-mortgaged to another, the terms 
being that the latter should he put into possession and that the former 
should be personally liable for the mortgage money. The sub-mortgager 
sued for principal and interest alleping that he bad never been put in pos¬ 
session but got a decree for the prlncdpal alone. The decree was not 
executed and suit was brought for possession on the ground that he had 
obtained constructive possess.on and that the dt'lendant denied bis title 
It was held on the above facts that no relationship of landlonl and tenant 
was established and that the Civil Courts had jurisdiction.'" 


( 5 ) Previously to the execution of the mortgage deed in cjiiestion thr 
mortgagor’s land'was partly cultivated bv himself, and partly by tenants, 
some of whom were occupancy tenants and some tenants-at-will who paid 
him one-third of the produce and certain dues. The mortgage deed pro- 
v'ded that this arrangement should continue but the dues should go to the 
mortgagee and that out of the one-third share of the produce ol the whole 
land the mortgagor should deduct two maimds for himself and the re- 
mainder should' be divided into 6 shares of which one share shoukMre re¬ 
served to the mortgagor and the rest should go to the mortgagee the pay¬ 
ment of revenue being divided between them ,n the same proportions. It 
was held that as neither proprietary nor cultivating possession was trans- 
'■erred fo the mortgagee the latter could not re-transfer the cultivating 
oossession to the mortgagor, that the mortgagor, therefore, did not hold 
die land under the mortgagee, that the said payments were not rent and 
lhat, the relationship of landord and tenant did not ex st between the 

parties.'® 

161 The plaint recited a mortgage wTli possession and a payment 

of inal kaim bv^the defendant mortgagor up to a stated date and default 
! ' " f-y '.Vi-it date and praved for possession of the mortgaged 

VmnndTr the terms of the deed,'which recited that possession had a’ready 
been gten to the mortgagee who wouMycontinue m possession as o wner 

Sii^ ^ ^ 

16. Shadi Beg r. Ahmad Khan 168 P. W. K. 

f'l:and = fO I'. H- 1912^ ICO P. L. K. 1912 = 1.-^ 


1915. 


17. Ahmad Kl.aii »*. 


Raltaii 


'■ C. 539. ]■ R 1910 = 57 l>. L. K, 1910 = 6 1. t. 655. 

18. Bahadur Shall r. lUin 

19 Mehr Chand r. Lal = 5 P. R- 1897 ( e .). 
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until redemption, pay the novernmeiU reveiuK- and be proprietor of profit 
and loss. Rul the plaintiff, mortgag-ee, in his depositions contradicted the 
allegation in the plaint of any receipt of malikaua and admitted that he 
hatl never obtaliK\l actual possession as provided in the deed. It was held 
that the relation of landlord and tenant did not exist and, therefore, the 
suit was cognizable by a Civil Court. 

( 7 ) In the cas of an ordinary simple or collateral mortgage where 
the mortgagor retains possession of the mortgaged property and a right 
to possession onlv accrues to the mortgagee when the mortgagor fails to 
perforin the ordinary con<litions of a mortgage, such as payment of the 
principal or instalments or interest oi) the dates fixed, it cannot be said 
that mortgagor holds under the mortgagee, or is his tenant."* 

Suit against trespasser in Civil Court—Court finding defendant as 

tenant—procedure—proviso to section 77 (3) applies. 

It was conteiuled on beh;dt of the appellants that as the defendants 
were described as trespassers in the plaint, and as they claim to be the pro¬ 
prietors of the land the suit was one between proprietors and trespassers, 
iind that the provisions of set tlon 77 of the Punjab I enancy Act were in¬ 
applicable and the Civil Courts had jurisdiction to entertain the suit. The 
defendants no doubt originally pleaded that they were proprietors of the 
land in dispute but subsec|uently they adopted the alternative plea that the) 
were recordt'd as tenants-al-will in the revenue records. It was held— As 
soon as the trial C'ourt came to the conclusion that the defendants were 
holding the land as tenants-al-wiff and therefore couUl not claim that they 
were in adverse possession of the land as against the proprietors, the suit 
became one in which it was lUH'essarv to decide* a matter which under sec¬ 
tion 77 could only he heard and decided by a Revenue Court It would 
he inec|uitablc to register the decree of the Civil Court as a decree of the 
Revenue Court, as a definite proedure is prescribed for the ejectment of 
tenants under sections 41 , 42 and 43 of the Act.®* 

Plea of the defendant being in adverse possession jurisdiction. 

In a suit for ejectment the defendant may take the plea that he is not 
a tenant but is in adverse possession. Ol course, one of the issues will be 
whether the relationship of landlortl and tenant txisls between tin parties 
rhe right procedure in this case is to proceed under section i )8 of the Act 
and refer the partVs to a Civil Court, before coming to an adjudication 
and tht* neglect to do so is a failure of jurisdict'on. Onlv Civil Court can 
adjudicate finally on the c|itcstion of adverse possession.®* 

W'e come across cases otherwise also, ll is onlv loo common-a prac- 
ti»'e for petition-writers to ilcscrihe the defendant as having taken forcible 
possession even when the plaintiff' really means to say that the defendant 
is a tenant wht> has refused to pay rent and who is holding on in opposition 
to the landlonl’s wishes. The real test in such cases is to examine tfie 
plaintiff and see whether aceoixfing to him the delendanl took the land frctri 
him in the first |>laee lor cultivation or whether the detendant got posses¬ 
sion in the first plaee bv force. The determination 4 this tiuestion ''m 


20 . 

21 . 

22 . 

23. 

24. 


Buta Shah r. Kalu-46 IV U. 1894 |l'VB.]. 

Tor Ro.' J. in 46 IV R. 1894 [RB.] 

Mohnniniail otc. r. Allah Ditta etc. = 1954 Lah. 353 35 B. E. R. 411. 
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determine whether the case is cognizable by a RevcMiue Court or by a Civil 
Court."-’ 

1 he jurisdiction oi a Civil Court is ousted and the suit is cognizable 
by a Revenue Court only when the suit is for possession on the allegation 
that the defendant is a trespasser but the defendant pleads that he is an oc¬ 
cupancy tenant iiud so it hccotncs necessary to adjudicate upon the status 
of the tenant.^^ The same would be the result if the plea is that he is a 
tenant holding for a fixed term or even mere tenant-at-will. 

Where plaintiff alleged that the defendant originally obtained the land 
as tenant-at-wil! but refused to vacate when called on and that plaintiff su- 
ino* in a Revenue Court was referred to a civil suit and the defendant plead¬ 
ed'’that he never took the land as a tenant from plauitiff, it was held that 
the plaint could he fairly construed as alleging that alhough defendant 
originallv entered the land as a tenant of plaintiff he had repudiated that 
relationship, and the Revenue Courts haCng found ihm d did not exist 
between them, the plaintiff was suing to recover the land from one in 
wrongful possession thereof and. therefore, the suit could be adjudicated 

upon by a Civil Court. 

Lessee holding over after the expiry of the laase-whether his posses^ 
sior. is adverse to the landlord— application of Article 139 of the 

Indian Limitation Act. 

\ landlord is gencrallv a reversioner of the estate or interest of the 
lenant and his riKdit to possession wouid therefore accrue when the rever¬ 
sioner fans into possession, as for instance, on ^eterm:nat,on of the term 
of a tenancy. Articie 139 of the Limitation Act. ( X of .' 908 ) jh'e ^e- 
coe-nisin.r the eenerai principie that possession of a tenant is possession ot 

the landlord a^d that so long: as the relationship of ’‘‘"f" 
subsists a tenant cannot acquire an adverse title against the landlord, pro¬ 
vides that when the tenancy is determined, the landlord s claim to recore. 
Dossession must be made within vears from the determination of the 

tenancy. 

The sole question is when the tenancy will be held to be determined 
Section 35 of the Act provides that a tenant holding: for a fixed term under 

.teSanc” the cireutestance. » tvhich he ,“"”2 

factor wh ch ahovvs rep ^ t landlord for posses- 

1 oth*.7S.id onTtbe^^^^^^^^ end. a renewal of leas, on the expiry 
If on the other tenancy, as tenants from year to year, 

of the period unde tenancy there is no question of the applicability 

unt. Act. for that would apply when only the 

of Article 139 of '''f the period of 12 vears is to be counted 

tenancy becomes determined, anci tne p 

from the date of the termination of the tenanc^^^_ 


25. 

26. 

27. 

28. 


'A!iua = 1926 Lah. 418; W21 Lab. 338 
Khushal Singh v. Arjan Singh _ 41 P. R. 18 . 
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According to English law, wlicrc a tenant ior a term of years holds 
over after the expiration of his lease, he becomes a tenant on sufferance; 
but when he pays, or expressly agrees to pay, any subsequent rent, at the 
previous rate, a new tenancy from year to year is thereby created upon the 
same terms and conditions as those contained in the expired lease, so 
as the same are applicable to and not inconsistent with a yearly tenanq. 
This, however, appears to be matter of evidence raher than of law.=* 

Where a tenant holds over and nothing is said as to the amount of 
rent to be paid, it is not necessarily to be the same as before, but the land< 
lord may be entitled to an increased rent if the circumstances exclude the 
first agreement from attaching to the subsequent holding.^'' 

flic plaintifl’s predecessors were originally lessees, of the 

lands in suit and theV lease leminated in 1865 . but they continued to be 
in possession and were shown in the revenue records as non-occupancy 
tenants and that the lands were part of the shamlnt Jeh. In 1881 they claim- 
bul when he pa\s, or expressly agrees to pay. any subsequent rent, at the 
ed to be proprietors and not mere tenants of these lands. The proprietors 
of the village, on the Other hand, mainlained that the plaintiffs were mere 
tenants and that the lands were part of the shninlat deh. The revenue 
officers refused to make alterations in revenue records and the entries 
remained as before. Thereafter mattt is continued as before the paintiff’s 
predecessors continued to culfvalc ibe hinds and to pay the land revenue 
and cesses. Held (i) that the mere fact of their never paying any 
,rent did not of itself constitute them proprietors; ( 2 ) that their ad¬ 
verse possession could not be said to have begun in 1881 , as after then 
failure to gel themselves recorded as proprietors ibev contmued to cultivate 
the laiuls and pay the land revenue ami cesses is before.''' 

Where a tenant after the expire of his 'case is allowed to continue 
in posscssic-n upon the same terms, the tenant's possession cannot be said 
to be adverse from the date of expiration of the lease so as to cause limita¬ 
tion It) run against the landlord from that date.'^" 

(In .espei t of an oil factory)—Wliere the lease is for a fixed term and 
the tenant holds over the tenant a trespasser. The mere fact that there 
is a clause in the lease-deed providing for damages by way of enhanced 
rent for use and occupation does not mean that the reationship of land¬ 
lord and tenant contiuos.'^^ 

Other suits for possession cognizable by Civil Courts. 

( 1 ) W hen an occupanev tenant alienates his rights and the landlord 
gclting* tlic alienation ileclared void obtains possession of the holding, n 
suit by tlie tenants lor possession of the oeeupanev liolding is cognizable 

by the Civil Courts alone. 

29. S. r Woixlfiill's l.aw .f l/inillonl ami 'IVnant: Chapter VI. 

30. Ibid, Chapter XX. 

31. Palip Simxh r. Ihinnia »'ie. = l9l4 l.ah. 550 —:.ti P.E.R 1916=-29 I. C. 348=25 
V. R. 1915. 

32. Rai Sahili I’l l'li;uuhika Pin^ad r. The Boinhay Baroda and CaiUral Indii 
Uailway 1955 \\ E. U. 55 V. C. 

55. Kirat Singh r. P.hai Kali. Singh---1954 \\ b, H. 24. 

34. 1930 bah. 934: See also 1 l>. R. 19U (Rev.) = 3l R. b. H. 19U=8 LC. 735. 
See also 1935 b.d..657. 
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(u) The plaintiff claimed that they were proprietors of the land and 
that the deiendants were tenants with occupancy rights under section 6 of 
the Act, that defendants had stopped paying- plaintiff's rent for four years 

and had got their names entered as propretors. It was held that the 
Sint was cognizable by Civil Courts, 

(iii) A su:t was instituted to recover possession of land from the 
deiendant the plaintiff alleging himself to be proprietor. It w'as held that 
the suit was cognizable by the Civil Court, the plaintiff’s claim being re¬ 
covery of possession as proprietor and the issue in the suit being whether 
he was a proprietor—an issue on whxh a Revenue Court was not compe¬ 
tent to give a direct and binding decision.^® 

(iv) Plaintiffs got possession of their land though the Tahsildar. 

I he tenants wrongfully dispossessed them. In a suit for possession of 
land by ihe landlord, it was held that on the above facts the Civil and not 
t!u‘ Revenue Courts had jurisdiction.^^ 

(■a) When a plaintiff asks to be placed in possession of land on the 
g'roLind that he is entitled to hold such land as a tenant with a right ot 
occupancy, Civil courts alone are competent to give it as the relief claimed 
IS one for restoration to possession. Of course, if the existence of the 
right of occupancy is disputed and there arises the necessity to determine 
whether such a right exists or not, clause (d) of this sub-section will apply 
and the suit will become cognizable by the Revenue Courts.** 

(* 111 ) Civil Courts have jurisdiction in cases where no question as to 
existence of an occupancy tenancy arises but which relates only to the 
devolution of the occupancy tenancy.*® 

(vii) An occupancy tenant sold his holding to the landlord on pay¬ 
ment by the landlord of the price fixed by the Revenue Officer, On the 
death of the tenant, his nephews filed a suit for possession as being the 
persons entitled to the same. It w'as held that the Civil Court had juris¬ 
diction.'*® 

(viii) Where a mortgage bond does not create relationship of land 
lord and tenant between mortgagor and mortgagee, a suit for possession 
by the heirs of the mortgagee is not cognizable by the Revenue Court.** 

Cognizable by Revenue Courts. 

(i) Section 39 of the Punjab Tenancy Act lays down that a tenant 
having a right of occupancy and who pays rent in kind shall be liable to 
be ejected from his tenancy on the ground, infer aha, that he has without 
sufficient cause failed to cultivate the land in the manner and to the extent 

35. Din Mohammad Khan v, Ghazi Khan=34 P. L. R. 1901. 

36. Ghulam Hassan Pir Shah = 18 P. R. 1893. 

37. Jassa Singh v. Lahna = 110 P. R. 1889. 

38. Nihal Singh v, Kaman = 9 P. R. 1888 j'F.B.J. 

39. Jai Karan v. Nathu Ram = 7 Lah. 332 = 1926 Lah. 338 = 27 P. L. R. 519=98 
I. C, 339. 

40. Ghulam Qutab-ud-Din Khan r. Saidara = 1923 Lah. 521 = 4 Lah. 173=73 
I. C. 209. 

41. Nathan Singh t,. Mina Mal = 17 P. W. R. 1908=113 P. L. R. 1908 Supp; 
Nizam v, Budhan = l P. R- 1908 (Rev.). 
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customary to the locality .n which 

by a landlord against a tenant under this section \\ou a 
clause and as such would be triable by a Revenue Court. 

(/,) Where in a suit lor ejectment of the 
that the defendant has been hoUlmg possession as mnant and paving 

vearlv rent, the suit A triable by a Revenee Court. 

■ (in) On an application made by the plaintiffs to Revenue authorities 

fm) Where the plaint distinctly allege, that the relationship of .and- 
lord and tenant existed between the parties and there is nothing.to show 

h"I ;r rcte;i"n«l,;p l»,< .... . .h i, ,h», .S- . acn. . l...e 

to-,.me to no mon". ynSnys,"J »; 

lion 4 . the suit is one by a landlord to e)ect a tenant ^and bills with.n this 

and ihcrcforc, cognizable bv a Revenue Couit. i i j 

’(n) \VheiT the plaint allege i that plaintiffs had given the land in 

suit to defendants for cultivation on ,iayment ol 

had refused to vacate, it was held that the sun was eognizabk by a Revenue 

‘■“""‘■(rt) Wheim a mortgage deed creates relationship of landlord and 

tenant between the mortgagee and mortgagor, a sm, lor ejectment by the 

mortea^ee as landlords is coonizablc by ibc Revenue Courts. 

^ h’ii) A suit hv a landlord for ejectment of his tenants, who are 

tenants-nl-wil’ and who have become liable to ejeetment by reason of their 

tenancy havtiu' been terminatid by notice whten has not been contested ns 

re(|uired by the jiroyisions of the Punjab 1 enaiicy Act is cognizable by 

Revenue Courts only and hot by C ivll Courts.^ 

{viii) P brouj^lit a suit ai^ainst R on tlu- basis of two morly^a^es. It 
wih alleued that R bv a ■-ontemporaiuHais deeii ol lease had taken the 
land on lease. R liad satisfied the rent due till the termination of the lease 
■md thereafter hatl retaaual the land on oral lease. R paid rent for some 
neriod under the oral lease hut had refused to pav rent later. P sought ^ 
.leeree for posse.ssion or in the allernatlve for return ot the mort^a^-e money ; 
held, that the sviit for possession was ni>t co-ni/ahle hy a Civil Court and 
rould be tried only hv a Revenue Court as the pos>essitm of R could not be 

t)therwise than as a tenant.'-' 

Limitation—application of Art. 32 of the Limitation Act. 1908. 

Clause (a) of seetion and clause (al ol M‘etii>n 40 lay down that a 
tenant having a right of occupancy or holding for a fixed term under a 

42. Kiim Sin^h e. ltiul;e-99 R. 1 j. R. 1917 — 42 1, f, 279 

43. Ram Jas e. Ralla 25 V .R. 1909 =.l I. C. 4b5. 

44. Slialulat i‘. Onrdilta MaR-57 V. R. 1894. 

45.. AtlatiHin e. Jai Ram—53 1’. R 1895. 

4b. llivahim i'. A-/.im--162 R. R. 1890. 

47. (’Uoka r. VaWh Moliamimu.l 150 I’ 1., R. 1910 7 1. f. 1001: 102 R. R. 1887. 
4H Rahi Ram etc r Nnr Mu) anm.ml ri •*.—19:k> Ridi. 5Tl. 

49. Amur Pas etc. r. 'faus otc. I93b Rusk. 38. 
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contrnct or a decree or order of competent authoiitv, shall be liable to hr 
ejected if he has used the land comprised in the tenancy in a manner which 
lendcts It unht tor the purposes for which he held it.' Article v <>f the 
l ulian Limitaton Act 1908 lays down that the period of limitatLn asainsi 
t uho having a right to use property for specific purposes, pervcris it 
olher purposes is two years from the date when the perversion firsi 

seems'To t‘h ' ‘T"'"'' article'therefore 

seems to apply m this ca.se so that a suit for ejectment on this wround 

must be brought within two years of the date of such perversion 

A suit by a landlord against the tenant to whom property had bee.t 

leasLci for a specific purpose but who m contravention of the terms of the 

tenancy had diverted it to another purpose, is governed bv Article 3 - of th,' 
i-imuation Act ®. ^ 

Court-fee. 

of rem"n.fll computed «</ on the amoum 

ot rent pa)able for the year next before the date of presenting the plaint 

[Sect.on 7 , clause (a/) of the Court Fees Act.] 


CLAUSE (f) 

Meaning of landlord’ and ‘tenant’ for the purposes of this clause and 
section 43 of the Tenancy Act. 

1 P^'^Poses of sections 45 and 77 ( 3 ) (0 that person is the ‘land- 

lorcf who stylings himself landlord causes a notice to be issued, and that 
person is the ‘tenant’ whom the landlord styles a tenant and causes to be 
served with the notice. In accordance with the terms of the notice, there¬ 
fore, any such person must be allowed to conic Into Revenue Court and 

contest It whether he admits that he is a tenant or claims some othei 
status. (3 P. R. 1895 ). 

Onus of proof. 

In a suit to contest notice of ejectment on the g^round of proprietary ’ 
right the fact of the plaintiff being in possession would raise the presump¬ 
tion that he was owner and not tenant, but if the landlord gave prima facie 
proof of his being a landlord, for example, by entries in the Revenue re¬ 
cords, then it would be for the plaintiffs to prove that defendant was not 
his landlord and the Revenue Court must either take evidence which plain¬ 
tiff prepares to give or take action under section 98 of the Act and refer 
the plaintiff to a civil su't to establish his proprietary right on which the 
Revenue Court cannot give a conclusive finding. (3 P. R. 1895 ). 

Limitation. 

The suit by a tenant under section 45 to contest liability to ejectment 
rnust be brought within two months from the date of the service of the 
notice. [Section 45 ( 5 )]. It is to be noted that according to sub-section 
( 2 ) of section 45 , no notice can be served after the fifteenth day of Novemr 
her in any agricultural year, and so all suits for contesting liability to 
ejectment must be brought before the 15 th of January. 

It is also to be remembered that the word used is ‘served’ and not 
issued’ so that all notices under section 45 must be ‘served’ between the 
15 th of June and 15 th of November of any year. 


50. A. I. B,. 1933 Lah. 705 [F.B.], page 707. 
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Court-fee. 

Coiirt-fe:' is to be computed uJ ’.’u/oMUJi on the amount of rent payable 
for the \ear next before tbc date of presentmjj the plaint. [Section 7 * 
clause (.v'i) of the Court Fees Act.] 

Suit for possession by the person dispossessec* under section 

any ground whether maintainable—application of section -jO-A. 

A, who was in occupation of land was served with a notice of eject¬ 
ment. He brought a suit to contest the notice in a Revenue Court on the 
ground that he was an occupancy tenant hut failctl and was consequentW 
ejected. He then brought a suit in a C ivil Court lor possession as owner, 
t he Lower C ourt dismissed his suit on tltc ground that the plaintilT having 
pleaded in the Revenue Court that lie was an ix'cupancv tenant cou.d not 
then allege tliat he had proprietary rights. It was licUl that in the Civil 
Court tlic plaintiff was not estopped from establishing tliat he was ownci 

by adverse possession or otherwise.* 

d he plaintilT was entered in the revenue papers as a tenant-at-will 
under the defendants-r('spon;!ents. In October i<)o 4 , the .alter caused a 
notice of ejectment to be served on the plaintilT under section 45 of the 
Act whereupon tlic p’aintiff brought a suit in a Revenue to contest 
Ills liability to be ejected. Abe suit was dismissed in dotault on 14 th 
February 1905 . On 2 nd June 1905 , the plaintilT brouglit the sirt in Civil 
Court for declaration tliat he was the owner ot the land in respect of which 
notice of ejci'tment had been ser\ed on him and that tlie relation of a 
landlord and tenant did not exist between him and tlie detendanls. About 
a month after the institution of the suit, the plaintilT was ejected from the 
land 'n pursuance of the order of tlie Revenue Court under section 45 ( 6 ). 

It was held that the .-.uit uihUt these circumstances was cognizable by a 
Civil Court.^ 

In the h'ull Bench ruling reported ns Oicia v, Baijn^ it was held that 
the Civil Court had jvirisdictlon to try a suit brought by a person who bad 
been dispossessed from his tenant y alter a not ec Issuc-.l to liim under sec¬ 
tion 43 of the Tenanev .Ac! and who bad been unsuccesslul in a suit under 
section 45 to contest his liability to ejectment, for possession of the land 
from which he has been ejected on the groun<l tliat he bad a right of occu¬ 
pancy therein, hut that the Civil Courts woviUl have to deal w th it in ac¬ 
cordance witli the procedure prescribed by tlio proviso to section 77 ( 3 ) of 
the Tenanev Act. 

This led to the enactment of section 30 -A which lays down that 'no 
person wliose ejectment has been ordered liv a Revenue Court under sec¬ 
tion 43 . suli-section ( 3 I or whose suit has lieen dismissed under section 50 * 
may insl'tute a suit in a Civil Court to contest his liability to ejectment or 
to recover possession or occupancy rights or to recover compensation. 7/ii 5 
provides mne n specific prtK'isiou io ilic effect that a 5 uit cnutiof 

he in //fv ('ivi! Courts. />?(/ tc/icu 1/0 noZ/cc has been served tinder 

section 43 hut the landlord loing.v a suit for ejectment direef under f/iL' 
clause, section 30 -.I docs not seem to he applicable and in I’le'ic of the above 
rulinj^s subsequent suit in Civil Court seems to be competent. 

If the Revenue (durt, however, finds that the re'ation of landlord 
and tenant does not exist, the notice must be cancelled and the alleged 
landlord referred to the Civil Court for ejectment. 


1 . 

2 . 

2 . 


71) h. H. 1918 78 \\ \\\ n. 1918-47 1. C. 98 

Koliar Siiigli r. Chijnn Singh —56 V. \V. IL 1907 -84 T. L. I\. 1907 3upp 
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Suit for contesting liability to ejectment dismissed in default—its effect. 

The chsmissal in delaiilt niav be in the presence of the defendant under 
O. 9 r. 8 of the C.P.C. ; such dismissal if not set aside under O. 9, r, 9. 
precludes the plaint'ff from bring^infy a fresh suit on the same clause of 
action. If the dismissal in default is in the absence of both the parties 
under O. 9, r. 3, such dismissal may be set aside under O. 9, r. 4. or subject 
to the laws of limitation a fresh suit may be broug^ht on the same cause of 
action. 


New notice gives a fresh cause of action. 

Defendant issued a notice of ejectment in 1912 to thq plaintiff, Plain¬ 
tiff brought a suit in the Revenue Court to contest the notice but was 
defeated. Thereupon proceedings in execution of the notice took place ; 
but the proceedings were purely formal, and in fact the plaintiff retained 
physical possession of the land in suit. A further notice of ejectment was 
issued against them. It was held that the fresh notice constituted a fresh 
hivjision of his title, and, therefore, limitation against him for his suit for 
declaration of his title began to run from the date of a fresh notice.** 

CLAUSE (g) 

Scope of the clause— applies only to suits brought by a tenant against 
his landlord. 


'I'his clause refers only to suits brought by a tenant against the land¬ 
lord and does not refer to suits brought by a tenant against persons other 
than the landlord. Where a tenant with a right of occupancy alleged that 
he was illegally dispossssed of his holding, not by a person admitted to 
or recorded as h's landlord, and sued to recover possession by an ordinary 
civil suit, it was held that the suit not being between landlord and tenant 
did not come under this clause, and, therefore, was cognizable by a Civil 

Court^-a. 

Similarly, a suit by an occupancy tenant for possession against a co¬ 
occupancy tenant is clearly cognizable by a Civil Court, because the re¬ 
lation of landlord and tenant does not exist between them, and it is immate¬ 
rial that in such a case the occupancy tenant in question is one of the 

landlords.® 

The allegation in the plaint was that the plamtiff was the mortgagee 
in possession of the land in dispute and that he had been unlawfully dispos¬ 
sessed by the defendants a few days before the institution of the plaint and 
that a fictitious mutation had been sanctioned in collusion with the patwari 
showing that the mortgage had been redeemed. The defendants denied 
the mortgage and pleaded that the plaintiff held the land as a tenant-at-will 
under them It was held that clause (g) was inapplicable as it was not a 
suit by a tenant under section 50 for recovery of possessmn or occupancy 
or for compensation or for both, and, therefore, triable by a Civil Court 
and that this clause applied only where ^the relationship of landlord and 

tenant between the parties was adm:tted.® 

The “landlord” means all the landlords where there are more than one 

landord.’’ When an occupancy tenancy was encroached upon by a co- 


K LOi 3')l=8i I. (!. 2OT-2.! l>. L. K. 32S. 
ta Min.l Singh ... Fatha=3 P. K.. 1889. See 1936 L. L. T. 40. 

5 A I R 1928 Lah. 334 (2) =107 I. *-• 770. 

6 a' i' r' 1932 Lah. 201 = 135 I. C. 684 = 33 P. L. R. 342. 

7> Diwan Singh n. Ralla = A. I. R. 1928 Lah. 895=110 L C. 538. 
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sliarer landlord and a suit was brought bv the tenant for possession’ against 
the co-sharer, it was held that the landlord in such a case for purposes of 
this clause was not the co-sharer alone but he along with the other co¬ 
sharers constituted the landlord/ 


Again it applies only where section 50 is applicable. 

Section 50 applies to (i) tenants wrongfully dispossessed and (2) tenant 
on whom a notice of ejectment has been served under section 4s but who 
has not instituted a suit to contest his liability to ejectment under section 
15 and has been ejected in pursuance of an order under clause (5) of that 
section and denies his liability to be ejected and that it does not apply to 
a tenant who has been dispossessed (i) in execution of a decree of eject¬ 
ment staiKling against Idm, or (2) in pursuance of an oriler under sect'on 
44 or sc'M’on 45 and docs not deny his liability to be ejected but claims 
compensation only. 

Sec c<>} 7 uncnfnrv under section 50. 

Illustrations 

(i) riius a suit for possession by a person claiming to succeed to 
the occupaiu'v teniiic of a deceased tenant is not cognizable by the Revenue 
Courts bill by the Civil Courts in ('ase the claimant has not entered into 
possession.-’ 

Hut a suit for recovery of possession hv persons setting up title as 
heirs of a dc('eased occupancy tenant and alleging in the plaint that they 
toolc possession of the holding, but were forcibly dispossessed by the land¬ 
lord, was ((^gnizablc by a Revenue Court under this clause.'** 


(2) Again, where a tenant has alienated his oeeupanov rights and 
the landlord is siuet'ssful in a suit to have the alienation declared vo’d and 
obtains po^scssicui of the holding, tlu' suit is cognizable bv a Civil Court, 
for the tenant held neither possess'on, nor could be said to hold under the 
landlord in anv wav.“ 

(3) An occupancy tenant was ejected from a certain holding in pur¬ 
suance of a Revonut' Court’s decree. Afterwards he brought a suit for 
possession of a ('ertain plot, alleging that the plot was included bv mistake 
in the decree for ■( was never leased to him. It was held that sv’.ch a suit 
was cognizable by a Civil Court.'- 

(4) W^hen a tenant rents land for a lixed term for ngTicullural pur¬ 
poses and pays to th(' landlord thi' rent in advance, and is subsequently 
ejected by the landlord beloro the expiry of the said term and on the ground 
of siu'h cj((Mni('nt sues for the refund of a portion of the rent so paid tt was 
held that tlii' suit was ('ognizable by a Civil Court and this clause did not 
apply because suits by a tenant for compensation falling under this clause 
reter to such claims lor coinpcnsatiou as an agri'uliural tenant could make 
against his aiidlord un ,i'r the provisions t>f the I'cnancv Act, Chapter VI, 
and would not embrace a suit lor refund of rent pa\l by a tenant in 


8 . Ibid. 

9. Riza r. Oirdliaii Rain 76 I*. L. K. 1912 iSupp.)-188 P. W. K. 1912; W^azirn 
V. llai’jalu = 160 P. R. 1890. 

10. Nabi Baksh r. (Jnmsli 45 P. R. 1904 28 P. L. 

Lab. 6; 1924 I.ah, 539: 1933 Lain 610: 90 P. R. 1928, 


R. 1904 Supp.; See also 1026 


11. Malclian Singb r. Xmula Singb = l P. U. 1911 (Rev.) =31 P. L. R. 1911. 

12. Sliib Dial r, (Miiragh Uibi 12 P. R. 1909=124 P, L. R. 1908 = 1 I, C #321 
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advance on bein^- ejected by his landlord before the termination of the 
period for which the rent had been paid.'^ 

(5)Occopancy rights sold, in insolvency proceedings against the tenants— 
recovery of possession by landlord from the vendee—suit for 
possessi3n by tenants against landlord—whether cognizable by 
Civil Courts. 

The occupancy tenants liaving- become Insolvents on their own applica- 
their occupanev rip^hts were sold. The landlor-:! objected to this sale 
his objections were overruled. The landlord then instituted a suit in 
Revenue Court for cancellation of the sale of the occupancy rights in 
the land in dispute. This c'aim was decreed and the landlord took pos¬ 
session of the land, and mutation was sanctioned in his favour. The occu¬ 
pancy tenants, thereupon, insiitutetl a suit in the Civil Court for possession 
of the land in dispute urging that their occupancy rights did not become 
extinct by the cancellaiion oi the sale in lavour of (i, and that as the land 
had come into possess'on of the landlord they werq entitled to hold it as 
occupancy tenants. The Civil Court returned the plaint for presentation 
to a Revenue Court. The Revenue Court being of tho opinion that the 
suit was cognizable by a Civil Court made reference to the High Court 
under section 99 of the Punjab Tenancy Act. 

Held, U is perfectly obvious in this case that the tenants were not dis¬ 
possessed of the land, without their consent. They included the occupancy 
rights in the land in dispute in the list properly filed in the Insolvency 
Court and they surrendered possession of the land to the Official Receiver 
voluntarily. They did not make any object'on to the sale of their occu¬ 
pancy rights by the Official Receiver. In these circumstances sections 50 
and 77 (3) (g) of the Punjab Tenancy Act have no applicab lity to the pre¬ 
sent case. It was remarked—“The learned counsel for the landlord con¬ 
tend that as the plaintiffs had stated in their application for being ad¬ 
judged Insolvents that thev were prepared to make over possession of their 
entire moveable and immo'veable property except that which was not liable 
10 auction and sale une’er the Civil Procedure Code or any other law, the 
pla'ntift's could not be taken to have handed over possession of the land m 
dispute to the Official Heceiver voluntarily and that they must be held to 
have been dispossessed of the occupancy holding without their consent. 
In our opinion this contention is without any force. In the application 
for ffisolvencv it was not stated that the occupancy rights were under sec¬ 
tion 6 of the Act, and were not Table to be attached or sold under section 
-6 of the Act \s mentioned above, after handing over possession of the 
land in dispute to the Official Receiver the plaintiffis did not raise any ob¬ 
jection at the time of the sale in favour of G, defendant No. 2.“ 

“It was held bv the Finaneia! Commissioner in i P. R. 1911 (Rev.) 
that a suit bv an occupancy tenant who has alienated 

for recovery of his tenancy from the landlords after the latter had had the 
alienation declared void and obtained possesion Irom the alienee, wa:> 
coenizable by the Civil Courts and Revenue Courts had no jurisdiction to 
decide such kses. A Division Bench of this Court held m '93o 934 

that where an occupancy tenant ahenate<i his rights and the lane lord gett- 
inP- the alienation declared void oblameil possession of the holding a suit 
by^the tenant for priisession of the occupancy holding was co gnizable bv 

13. Mehi- Dill f. Karam Ilahi = 172 P. R. 1888. 
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Civil Courts. The principle underlying these rulings is iully applicable 
to the facts of the present case’'.’'* 


(6) A suit lor possession of laiul and mesne profits bv a tenant, who, 
not having instituted a suA under section 45 of the Punjab Tenancy Act! 
has oeen ejected from liis tenancy in pursuance of an order under that sec- 
t on on the ground that he is the owner of the land and not a tenant falls 
withm the ambit of section 50 (h) of the Act and is cognizable by Revenue 
C ourts under section 77 (1) (g) of the same Act.‘^ 


It IS settled law that for the purposes of section 45 and the suit under 
section 77 (3} (g) of the Punjab renancy Act that person is the landlonl 
who styling himself landlord causes a notice to issue and that person is 
the tenant whom the landlord styles a tenant and causes to be served with 
notice. Ihcrefore the term tenant in section 50 (/>) of the Act means a 

person whom the landlord styles a tenant and causes to be served with 
notice under sei tion 45 of the Act.'* 


Limitation. 

One year from the late of dispossession. i\ec section :;o ami 
cont/nentnry tiiercundcr). 

Court-fee 

Ad vnlot'cm on yearlv rent 

(Section 7, Cause XI of the Court Fees Act). 

CLAUSE (h) 

Suits under sect'on (x> and this clavise fall into three classes : 

(/) those in which the alienor remains in possession and the landlord 
merely sues for ihe cancellation of the alienation; 

{ii) those in which the alienee is in p<^ssession and the landlord after 
securing the cancellation of the alienation, sues the alienee for possession; 

(ill) those in which the arenee is in possession, and the landlord 
sues both the alienor and the alienee, claiming the canceration of the alien¬ 
ation and the possession ol the land. 

It IS to he understood lliat the relief to which the p’a'ntitr-landlord if 
successful, IS entitled is limited in case of (1) to a declaration of the invalid- 
ii> ol the al enalion ami in case of (2) a decree for the tiispossession of the 
alienee il he happens to hi‘ in possession. Possession against the defendant 
generally or against both alienee and occupancy tenant expreslv should 
not he decreed as sucii a decree would probably involve forfeiture of the 
tenant’s right ol occupancy and might operate to pre\-ent his hriiuniv a 
fresh action lor re-entry.'* On cancellation of such alienation, tiu- Tccu- 
par.cy tenant who alienated the right can as already remarked, rectwer the 
possession Irom the laniTord through llu* C'ivll t'ouri. 


14. Aiitu ;iiul aiintlui r. Nawal. Afwlul. rbialiiin Ali Khan aiul another 
bail. 657-(1936) 38 \\ b. R. 465. 

15. Sodhi Horeharaii vSingh r. Mst. KiiUUp Kaur = 193t) b b T 4 

16. Ibid. 

17. Standing Ortlei No, 2, para. 11. 


= l93b 
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Scope of the clause—when is the suit triable by a Revenue Court anP 
when by a Civil Court. 

This clause covers all suits in wliich ihe landlord calls in qucst'on the 
validity of a transfer of a ris;-ht of occupancy whether the suit is in form 
merely declaratory or is to dispossess the transferee or for both purposes. 
Thus where an occupancy tenant died after mortgaging- his rghts in the 
land leaving no heirs and the landlord thereupon entered into possession 
and sued for a declaration that the said land had reverted to him free from 
any incumbrance, it was held that the suit was one “by a landlord to set 

aside transfer made of a right of occupancy” and was cognizable only by a 
Revenue Court. 


Similarly, a su t to recover possession of land once held by an occu¬ 
pancy tenant but now claimed by ihc defendant to be held under gift from 
the same which gift according to the plaintiff, the occupancy tenant was 
not authorised to make, is triable by a Revenue Court.'® 

Again, the application of this clause is not expressly confined to cases 
in which the transfer is bad ah initio, the language used is wide enough to 
equally cover cases in which the right to dispossess has accrued on the 
happening of an event subsequent to the transfer. Consequently a suit by 
a landlord after the death of an occupancy tenant, against that tenant’s 
mortgagee with possession of the occupancy holding would be cognizable 
by a Revenue Court on!y.^® 


However, where G, shortly before his death made a gift of occupancy 
rights in his land to S, in a suit brought after G’s death by his collateral 
kinsmen and heirs for possession of the land it was contended for S that 
the Civil Court had no jurisdiction to hear the suit and that the grant by G 
of occupancy rights was valid. It was held that as S had not taken pos¬ 
session of the land as a tenant during the life-time of Q the suit was 
properly brought in a Civil Court. 


Again, where a widow occupancy tenant transfers her right and the 
landlord does not bring a suit for cancellation within six years from the 
date of transfer but on the termination of the r'ght of the widow sues for 
the possession and the person in possession pleads adverse pos¬ 
session the claim is triable by a Civil Court.This will apply to the case 
of a reversioner also 


Only a landlord can bring a suit under this clause—collateral desiring 
to get the alienation by an occupancy tenant declared void must 
bring a suit in a Civil Court. 

Section 60 of the Act makes transfers under any section of, Chapter V, 
including section 59 (3), ‘voidable at the instance of the landlord who alone 
can enforce his rights in the Revenue Court by bringing a suit under this 
clause. Collaterals, therefore, desiring to get the alienation by an occu¬ 
pancy tenant declared void must bring a suit in a Civil Court. Thus a re¬ 
versioner of the widow’s deceased husband cannot be added as a plaintiff 


18. Gurdial v, Farida=88 P. R. 1894. 

19. 46 I, C. 883; See also 32 P. R 1912. 

20. Chliagu r. Muhammad Baksh=32 P. R. 1912=8 I. C. 66=58 P. L. R. 1911. 
uverruling 9 P. R. 1910; See also Basakhi Ram v. Jatta Mal=112 I. C. 405. 

21. 71 P. R. 1893. 

22. 44 P. R. 1917=39 I. C. 163=51 P. L. R. 1917=1 P. W. R. 1917. 
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in such a suit as he is not a landlord. He has his remedy in a Civil Court 
if the landlord takes no action or the widow .ibandons the la ^ . 

Query. When the proprietor landlord has mortgaged the right of pr<> 
prietorship with possession to another person, such mortgagee is a and- 

lord- within the meaning of this Act. (.See />age ..). Does ^ 
fore that he alone can bring a suit to set aside a transfer, made ot a rjh 
of occupanev or to dispossess a person to whom such a transfer has beet 
made, or for both purposes under this clause? Wc have observed on pag^e 
2-t6 that both the mortgagee landlord and the mortgagor proprietor sect 
to be competent to get the transfer cancelled and sue accor.hng y. Where 
shall the mortgagor proprietor have to sue-whether m the Civil or in the 
Revenue Court? This clause seems to cover that case also. 

Suit against person in possession of occupancy nghls under decree of 
Civil Courts—whether cognizable by a Civil Court or a Revenue 

Court. 

A, an occupancy tenant, mortgaged his occupancy rights in 
iqos to H, one of the landlords. Subsetiuently .\ so d his occupanev 
rights to another landlord C. and in June ,.,05 C sued B for possession 

by redemption. In this suit B pleaded that; the sale to ^ ‘ 7 ;" 

the provisions of the Tenancy Act. which plea the Court held, it could not 

take cognizance of and decreed redemption on the c)th August i<Pp. On 
the ath August iqos B brought a suit in the Revenue Court to have the salt 
set inside and this was decreed on the 13th January, u)oo. In June, 1906 
C applA'cl for vxeiulion of his decree and was in due course pul in posses¬ 
sion of the land, B’s objection bcinj^ overru'ed. 

B tlien sued C for possession on the j,MOund llial as the sale to C had 
been set aside bv competent authority i.c., the Revenue Court he was not 
entitled to oust B the plaintiiY. The D.visiona’ Judj^e was ot opinion that 
the suit fell under section 77 (3) {h) of the Punjab Tenancy Act, 1^87 and 
was cOLMiizable by a Revenue Court only. It was he’d by a Division 
Bench that as the sale had been tiefinitely set aside by the Revenue 
and defendant, was, therefore, unable to rely npow it no question could 
arise as to the validitv or otherwise of transfer in favour ot delendant, and 
ihe onlv point in issue was whether one of tiie two landlords could recover 
possession of land from which the other landlord had ousted him, and the 

suit was therefore, cognizable by a Civil Court. 

Suits in which the objection is that the transfer of the occupancy right 
was invalid under the Tenancy Act- whether Civil Court can take 

cognizance. 

An occupancy tenant morti^a^cil his holding to one ot h> co-landlords, 
(i, who received ’ptissession in execution of decree for possession as mort- 
oaj.t‘e and suhsc(|iientlv tlie tenant mort^a^ed the pn^periv to M, and 
sought redemption from G, but tlie application was dismissed as bein^ 
premature and another application was dismissed in delauh and no further 
■iltempt was made to redeem, Init further chari^es created in favour of the 
mortK-aKeo- In the meantime M, sold his riiihts under his mortt^age to B, 

23. liar Lai r. Mst. tlohri aiul SodIkmu 3 T. U. 1910 (Ktv.)=6 I.C. 942. 

24. llaji Muhammad Baksli w Uha^wan T>ass_7o T U. 1909 = 66 P. L. R, 1910=« 

3 t C. 498. 




S. 77.] 


JURISDICTION 


299 


who claimed possession as mortgagee, and G pleaded (0 that the plain¬ 
tiff's mortgage was incomplete, full consideration not having been passed : 
and (ii) that the want of consent by the landlord invalidated the transfer 
under section 53, Punjab Tenancy Act. It was held that whatever may 
be the rights o'f the defendant as a landlord his right as a mortgagee 
extended only to the recovery of the money due to him and the only person 
pecuniarily interested in resisting plaintiff’s claim to redeem was the mort¬ 
gagor, for the admission of the claim imposed an add ttonal burden pn 
his land ; and that section 77 (3), Punjab Tenancy Act, was a bar to the 
Civil Court entertaining a plea as to invalidity of transfer to p.arntifl 
owing to want of consent by the landlord, under the provistons of sect:on 
33, Punjab Tenancy Act.” It was also held by a Ful'. Bench in Asa Nand 
V Kara etc.-'^ that in a suit for possession brought by the purchaser of a 
tenant's right of occupancy, the Civil Court was barred under section 77 
of this Act from taking cognizance of the defendant .andlord s object,on 
as a defence to the suit that the sale of the occupancy tenure t" P 

in disreeard to the provisions of section 33 “f 

the instance of the landlord”, under section 60 of the Act, arid that the 

only way in which the landlord could make the voidable transfer actually 

void was by a suit in the Revenue Court. 

It appears that as the ’aw stands now, the proviso to section 77 W 
shall apply and the whole suit returned for trial o the Revenue Cou t. 

Sore X^nactment of the proviso in ipiz the > Court^^^^^^^ 

such a plea, but now the procedure la d down m the proviso is to be 

followed. 

civrc::,l°or'\' 

Court. . , . .. 

It was formerly held in Qadu v. Buland that a suit by a land 

lord against a -^tgagee for possession of t, _^^ p 

tenant °.\f,\S;?"Xn ext ngu shed under ^ .^9 ( 4 ^ of the Punjab 

pancy rights had been ,;,,hts had ipso facto come to an 

Tenancy Act, 1887, and the m g g overruled by 

end, was cognizable by « Cm,, . pgid that the application 

Chhangu v. Muhammad Bahsh the transfer was 

of clause (h) was not ’’^.ed was wide enough to equally cover 

bad ah tmtio but that the langud^ nnrnied on the happening of an 

ca... i„ ,hich .h. nyh. bv'a 

S ioSs^n t^rsessr^fX occuUy folding was cognizable 

"" 'oTrurL^°r r^Lioners entitled to sugeed undet section 59 of 
the Act, must bring a suit for po s session m a Civil C ouit._ 

25. Ghanaya - P.’ S’-- ^listinguished and 96 P. B. 1894 

touched L this caae. See alio 76 P. B. 1909. 

27. 9 P. E. 1910. p T r 66 

28. 32 P. B. 1912=58 P. L. E. 1911 = 8 I. C, 66. 
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Sale of occupancy rights by a widow in favour of landlord not void— 
suit by landlord for declaration of his rights under the sale can be 
entertained by Civil Court. 

A widow succeeded to the occupancy rights ot her husband and some¬ 
time later sold those rights to the landlord and gave him possession of 
the land. The landlord remained in possession of the land subsequent 
to the sale of the occupancy I’ghts, and when lie attempted to have muta¬ 
tion of those rights made in his fn\our the Revenue authorities refused to 
effect the mutation on the ground that the sale of the occupancy rights 
was void under the law. Me consequently instituted a suit for a declar¬ 
ation that he was the owner of the land, in oilier words that the occu¬ 
pancy rights which vested hi tlie widow had been extinguished by the 
sale in his favour. The widow contested the suit firstly on the ground 
that the sale of tlie occupanev rights was void under section 50 of the Act 
and, therefore, the 'andlord was not entitled to a dcclaraticui, and secondly 
that the Civil Courts had no jur’sdiclion to entertain the suit. Held — 
“With regard to the question of jurisdiction in my opinion the view of 
the Senior Subordinate |udge is correct tliat the suit is cognizable by the 
Civil Court. I'lie relationship of land’ord anti tenant ilocs not exist On 
the facts found. It is not a suit between a landlord and a tenant but it 
is a suit by a person wlio previously was a landlord and who claims that 
the occupancy r'ghts have been sold to him. Me does not claim the ex¬ 
tinction of the occupanev rights hv virtue of any custom or any default in 
the performance of the requisite conditions hv the tenant hut by a deli¬ 
berate act of abandonment on receipt of considerata'in that is to say, by 
sale. In my opinion such a sift is cognizab’e by the Civil Courts.** 


Suit to dispossess a transferee triable by Revenue Court. 

The plaintiff R was the landlord of certain land while B was it? occu¬ 
pancy tenant. The p’aintiff obtained n (k'eree on account ol arrears of 
rent for ci'rtain portion of this land. Tlie decree remained unsatisfied. 
Plalnt'ff applied for ejectment of lUfendant and the Revenue OlTcer pass¬ 
ed an order of ejectment. In the meantime one A, who liad obtained r 
decree against B, got tlie whole of the occupancy land in execution of his 
decree and the land was sold to 0 , hv public auction. The sa'c was con¬ 
firmed. No notice as regards the sale of the occupancy rights was given 
to the plaintiff landlord as reijuired under section 55 of tlie .Act. The 
plaintiff instituted a sift for possession of the whole occupancy holding 
against (i and B. llu' trial Court disniisse:! the suit, but on appea’ thi^ 
District judge granted a <lecreo for possession in respKX't of the land from 
wliich tlie defendant had been ordered hv the Revenue OlTcer to be eject¬ 
ed and a di'claralorv dix ree in respect of the remaining land to the effect 
that the sak‘ tlicreof in favour of G, will not affect plainl'IY’s riglits. On 
further appeal, hrhl : wlu'ie during the pendenrv of the proceedings for 
ejectment the sah' lakes place, the |irinciplc of lis ('oideus, laid down in 
section 52, 'rransfiT of Property Act, will apply to it. It <locs not matter 
whether the s.'fe was voluntary or not. Under section 77 (h), Punjab 
d'cnancy Act, a suit to dispossess a transferee of an occupancy tenancy 
is cognizable hy a Revenue Court, but where a suit has been tried on 
e r 11 - ^ Ci\il Courts, and none of the parties has been 

prejudiced the dci rcc should he registered as decree v'tf Collector.’® 


29. Mst. iMnlliin r, lii>ra Mai =(1936) ,38 P. L. R. 364. 
;^0. (lopnl Singh r. Rao Raldev Singh = 1936 Lah. 512 
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Alienation declared void by the landlord—entry of landlord into 
pos'^ession- suit by tenant for re-entry against the landlord- 
jurisdiction. 

An occupancy tenant, who has mortgaged or sold his tenancy with 
possession the landlord succeeding in a suit to declare such sale or mort¬ 
gage void, cannot sue the laiicllorcl tor re-entry on his holding in a Revenue 
Court, for he neither has possession nor can be said to hold under thi 
landlord in any way and he is no longer a tenant, and hence his remedv 
lies in a Civil Court. 

Limitation. 

(1) The period of limitation for bringing a suit under this clause to 
get a voidable transfer declared void is six years, under Article 120 of the 
Limitation Act, from the date ‘when the right to sue accrues. 

to sue accrues from the date of actual transfer and not from the date on 
which mutation was sanctioned. 

See commentary under section 60 on page 230. 

(2) In the case of a widow occupancy tenant her r'ght is terminat¬ 
ed on death, re-marriage, abandonment or ejectment. If she transfers 
the right, the landlord, as usual, has got the right to sue for cancellation 
of the transfer within six years from the date of such transfer. If he 
does not do so, the right of the transferee shall be valid till her right exists. 
When her right is terminated on the happening of one of the above enu¬ 
merated events, the possession of the transferee becomes adverse to the 
landlord frorn the date of the termination of her right, and the landlord 
can sue within twelve years from the date for possession on the ground 

that the right of transferee has ceased with the right of the widow trans¬ 
feror.^* 

The same seems to apply to the right of reversioners entitled to suc¬ 
ceed under section 59. 

See commentary under section 59 oji pages 212_217. 

(3) In the case of an heirless occupancy tenant also when the trans¬ 
fer is by gift or sale, the limitation runs from the data of the transfer and 
is sixty years for avoiding this invalid transfer. If, however, the trans¬ 
fer is by way of a mortgage or a lease for a fixed term, the right of the 
transferee will cease on the death of such an heirless occupancy tenant and 

the landlord can sue the transferee within 12 years from the date of the 
termination of his rights for possession. 

See commentary under section 59 on page 223. 

Court-fee 

(i) Suits hi 'Which the alienor remains in possession and the land¬ 
lord merely sues for the cancellation of the alienation. 


31. Makl.a7i Singh v. Nand Singh = l P. R. 1911 (Rev.) =31 P. L. R. 1911 = 10 
I. C. 294; Ram Kaur and others v, Khushal Singh etc. = 1930 Lah. 934. 

32. 1 P. R. 1898 (Rev.) ; 7 P. R. 1905 (Rev.) ; 1 P, R. 1916 (Rev.), which over¬ 
ruled 3 P. R. 1910 (Rev.) in this respect; See also 1928 L. L. T. 38. 

33. 1928 L. L. T. 38. 

34. 44 P. R. 1917=51 P. L. R. 1917=39 I. C. 63. 

35 . See standing order ^o. 2 , para 15 . 
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to be stamped under Court-Fees Act, section 7 {iv) (c) as the cancel¬ 
lation of a bond is consequental relief. 

(ii) Suits in which the alienee is in [Possession and 
securing the cancellation of the alienation, sues the aUenee for possession. 

to be stamped under Court Fees -Act, section 7 

(Hi) (hose m which the alienee is in possession and the ^ 

both iL alienor and the alienee, claiming the cancellation of the alienation 

afid tJie (possession of the land. 

to be stamped under Court Fees Act, section 7 ('”) (f)- 

CLAUSE (i). 

Scope of the clause -meaning of ‘any other suit between ^ 

tenant arising out of the lease or conditions on which a tenancy is 

held.' 

It has already been remarked on page infra that section 77 ( 3 ) oj tbe 
Act which ousts'the jurisdiction of the Civil Courts must be construed 
strictly. Ibis clause must be taken to include suits e;iisdem generis wi 
those which arc mentioned above it, and be confined to suits 
parties cjiui landlord and tenant. The claim m the suit ^e ^d.rectly 

referable to the lease or the condition on which the tenancy is held, -o 

Thus where the mortgage was in terms a mortgage wijh possession ai^ 
on the same day the mortgagor obtained a lease of the . 

annual rent representing interest due on the mortgage debt ^ 

other payments lalling in arrears, the mortgagor executed a bond for balance 

due ami'further agreed to be liable lor payment ol land 

expenses, .ukI the mortgagee brought a suit on f‘ 

coi^ry of items so debited to mortgagors account, hu the items as to 

hmd revenue an<l expenses of measurement, had lormed 

of a previous suit in the Revenue Court it was held that the suU 
was cogn'zahlc bv a Civil Court inasmuch as the primary '"elatio^ 
ship bcfwcen the parties was that of mortgagor and mortgagee, and the 
rela^iionship of landlord and tenant a subsidiary ono and that *be ilaini was 
not directly referable to the. leas, or the conditions on which the tenancy 

is held.** 

But see Ihihadiir Mi v. Nihala'^ in which it has been held that a suit 
arising indirc tiv if not .iirect'v out of the conditions on which the l^nam v 

is held, is cognizable hv a Revenue Court under section 77 (3) 

Act. In this case an occupancy tenant having mortgaged his holding, 
the landloril sued to set aside the mortgage and obtained |Xtssess,on n 
decree of Court. I he mortgagees then relimiuished their charge on tlu 
land anil the oc< u,)aiicv tenant sued to recover possession on the grou. d 
that the reason for forfeiture had ceased to exist. 1 he suit was 1 h 1< 
cogn'zable bv a Revenue f'ourt under this c-ause. It was m consequence 
of'a breach'of the coiidil ons against mortgaging that the plamtift was 
deprived of the possession which under altered eircumstaiu'cs he now 

souj^lit to recover. 

Similarlv, where the allei^ntion in the plaint was that in L>tx'oinbi\ 
1024, the del'endants inortoaoed the land in suit with possess ion to the 


56. Jiiinait Mid '■ Kind'' T^Toliainnuul = l26 \\ U. 1906 - 98 P, K. U. 1907 


36. Ibid. 

37. 104 P. K. 1890. 
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plaintiff, that on the 12th of January 1925, the land was given for cultiva¬ 
tion to the defendants for one harvest for Rs. 31-8-0 and that the defen¬ 
dants had neither paid the rent nor had they given possession of the land 
to the plaintiff, but were repudiating the existence of the mortgage, and 
the possession of the land was claimed as a mortgagee, the defendants 
denying the existence of the mortgage or the fact of their having taken 
the land from the plaintiff for cultivation for one harvest as alleged by 
him, it was held that the suit for possession against the mortgagor by 
the mortgagee who had leased the land to the mortgagor after the term 
of (the lease is over, was not a suit for ejectment of tenant by land ord 
and as such was cognizable by Civil Court, and that the terms of section 
77 ( 3 ) could not be held to include a suit the claim in which arose out of 
a contract of mortgage merelv because between the mortgagor and mort¬ 
gagee there subsisted also the relationship of .andlord and tenant.^* 

But the mere allegation of a breach of conditions of a lease does not 
put an end to the relationship of landlord and tenant for the purpose of a 

suit.** 


Contract of lease substituted by a new contract creating relationship 

of creditor and debtor—suit is triable be a Civil Court. 

Three men of whom J was one, jointly took a lease for a large area 
of land for a period of seven years from the plaintiff. After three harvests 
had been reaped, the lease was ended by mutual consent. A document 
was executed by J in which he acknowledged unconditionally h:s liabi.ity 
to pay a sum of Rs. 1,849-14-3. Another document was also executed 
in favour of the plaintiff'. The suit was origmally instituted on the basis 
of the acknowledgment. It was subsequently withdrawn with permission 
to bring a fresh suit, and a fresh plaint was presented upon the other docu¬ 
ment. It was contended on behalf of J that once there had been the re¬ 
lation of landlord and tenant between the parties and money had become 
due as rent no subsequent transaction could alter the nature of the debt 
arid make it the subject-matter of a su.t cognizable by a Civil Court. If 
was held that although it was true that the liability arose out of the exis¬ 
tence of the original lease and the relation of landlord and tenant between 
the parties the old contract having been terminated and superseded and 
a new contract substituted the relation between them became that of cre- 
tiitor and debtor and the suit was, therefore cognizable by a Civil Court. 


Traiisactibn of lending and borrowing. 

Where the claim is for recovery of money lent by the plaintiff to the 
defendants, the suit is triable by Civil Courts. The object for w^ch tt 

was needed by the defendants is immaterial for t le purpose nota 

the question of jurisdiction. It is also immateria'. if ‘h® "loney was paid 
by the plaintiff direct to the revenue authorities provided the transact 
between the parties to the suit was of lending: and borrowing 
.hat the plaintiff is the landlord and the defendants are h.s en^n^ ^ould 
make no difference under the circumstances as^ it is 

between the relationship of landlord and tenant and of lender and 
borrower. 


38. 

39. 

40. 

41. 


Basakha Singh r. Sohan Singh = A. I. R. 1927 Lah. 715 = 1M C C. 144 
A. I. R. 1932 Lah. 67-.133 I. C. 895: Sea J; J-7^'_ 

.Tiwan Das r. Shei- Mohammad Khan = 1926 ' 753 
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THE PUNJAB TENANCY ACT 


I04 


(S. 77. 


Mukarridar. 

A suit between a mukarridar and his landlord relating- to the conditions 
nf the tenancy is triable bv a Revenue Court under this c.ause. 

Suit against landlord for damages for wrongful seizure of produce 

whether cognizable by a Civil or a Revenue Court. 

Pla'ntilT, an occupancy tenant, cultivated certain land. The defen¬ 
dant, the proprietor forciblv look the prodvice. It was held by. Roe, ]. 
in Udham Sint^h v. Mahesha'^^ that a suit for damages for wrongfu! seizure 
of produce was cognizable by the Civil Courts even though the plaintiff 
be a tenant and the defon'ckmt a lanfllord, as the suit was not one to re¬ 
cover a sum wrongfuMv taken or paid as rent, nor did it arise out of the 
conditions of llie tenancy but that it was a suit for damages for an act 
alleged to have been doni' bv deftmdant under no law or contract at all. 

In Heta Ram v. ('haudau ami o'/ierc" however, Chevis j. without express¬ 

ly referrng to tlie aforesaid ruling took a contrarv view and held that a 
suit by a tenant for his share of the produce forc'hly removed by the land¬ 
lord was cognizable bv a Revenue Court as a suit falling under c.ause (1) 
of section 77 (,V). The latter view appears to be correct because section 
12 of this Act iays down that a tenant shall be entitled to tend, cut and 
harvest the prodiue of bis linancy in tlue course ot hvisbandry without 
any interferenct' on the part of b s landlord, that the tenant shall be entitled 

to the exclusive possession of the whole produce until it is dl\ided and 

that when the produce has been divided then onlv the landlord shall be 
entitled to the posscssh^n of hi^ share thereof. Everv tenancy implies 
such a condition and therebne, wrongful seizure of the produce is the vio¬ 
lation of this condition and consequently ibe suit falls within this c ause. 
Clause (c) of section loS of the Transfer of Property Act, ’a\s down that a 
covenant for (piiet enjoyment is implied in every lease of immovable pro¬ 
perly, and thT confirms the above view. 

Of course, if any person other than the landlord seizes the produce, 
this clause is not applicable and he shall be liable to Criminal ot 
Civil proceedings according to the circumstances of the case. 

Other suits held cognizable by Revenue Courts under this clause. 

( 1 ) Suits for trees. 

A suA by piopiiotois tboir oci'upancy tenants lor iloclaration 

that defendants were entitled to cut trees on their oeeupaney for asneu.- 
tural iinplemenls onlv is a suit between landlonl and tenant arising- out 
of the eonditioiis on wbicb a tenancy 's held, and is. theretore. eognixable 

by a Revenue Court.'*’ 

Similarly a suit bv pla'uiilT proprietor aijainst defendants tenants-at- 
will 'for price of trees eut by them from the land a'letjed by impbeation 
that it was a customarv incident of the tenure o\ tenuni-ui-will that thc\ 
had not a right to cut'timber or brushwood, or in other wmds, that the 


42. 

43. 

44. 

45. 


Faznl Ahmad r. Tola Ram Singh 1955 W h. U. 755. 
80 P. R. 1891. 
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conditions on wh'.ch the defendants held the land did not permit them to 
cut timber or brushwood, was held to lall within this clause.*" 

Where defendants had obtained certain land Irom plaintiffs with view 
to plant trees and had promised that the price of trees cut and sold would 
be divided half and half between the parties, and the plaintiff alleging 
defendants to be tenants, brought a suit to recover a sum of money, being 
half the price of a tree cut and sold by the defendants, it was held that the 
suit fell within this clause, being a suit arising out of the condit'ons on 
which a tenanev is held.'*^ 

A suit by an occupancy tenant for share in the price of trees cut down 
and sold fom the land of the plaintiff’s tenancy also falls under th s clausw 
and is, therefore, triable, by a Revenue Court. 

(ii) A suit by the landlords against the tenant for a dec'aration to 
the effect that they were entitled to take hufai instead of a cash nidlikand 
was a suit arising'out of the conditions of the tenancy and therefore exclu¬ 
sively triable by the Revenue Courts.'*® 

A suit for a declaration that plaintiffs are not ’iable to pav rent as enter¬ 
ed in the revenue records clearly falls under this c’ause, being a bet¬ 
ween a landlord and a tenant arising out of the conditions on which a 

tenancy is held.*® 

Similarly, where plaintiiT, an occupancy tenant sued for a declaration 
of his right to pay cash rent instead of rent m kind as recortk'd pajable in 
revenue records, it was held that the suit was rognizablc by a Revenue 

Court under this clause.* 

(ifi) The plaintiff sued for possess'on of a price of larid on the alle¬ 
gation that they were occupancy tenants of other lands in the village an 
fn consequence of their holding these occupancy rights they yy"" 

the landlords. Held, that the suit fell within the purview ^3, 

(i), Punjab Tenancy .4ct, and was cognizable by the Revenue Courts alone. 

(iv) \n occupanev tenant instituted a suit against h s landlord for 

a declaration that the tenant was entitled to Piy"" PeJenue 

total produce of the land which was subject oi the tenancy. 

Court has exclusive jurisdiction to try this suit. 

(v) Partition of joint occupancy holding, 
c c TIT rtf the Puniab Land Revenue Act, 1887 allows onh jouil 

„*n "“or ioio, cccuponc, ..n.ot. » Lv.n“ 

Sio.“o“'’:;h“e forrn.r„L, . hod-ow-or .pplios for par.l.l.o o f . 
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tenancy held under him. Such a case would obviously be not excluded 

from the jurisdiction of the Civil Court by clause {.xvi) of section 158 (2) 
of that Act as the Revenue OfHcer is not lompetent to partition it under 

any of the provisions of that Act. Rut the case may fall within this 
clause if the land, which is the subject ot partition, can be held to be a 
tenanc)' under the applicant. In such a case a Revenue Court under this 
clause alone is competent to hear the suit for partition. 

One Mst. Aso or'^^inally held all the land in occupancy ri^ht but 
fell into arrears of rent and in consec|Ucnce of that a decree was passed 
against her in 1896. ejecting her from half of the occupancy holding. The 
order did not specify the definite area whicli she was to vacate. The plain¬ 
tiff subsequent’v issued a notice of ejectment on the defendant Mst. Aso 
respecting half Of the land and received formal entry in June 1913. He 
then proceede<l to apply for partition under section 111 of the Punjab Land 
Revenue Act hut failed to obtain the assistance he sought, the case not com¬ 
ing within tin provisions of that section. He then brought a suit in a Civil 
Court. The Munsif held that owing to section 77 of the Tenancy Act the 
suit would not lie n a Civil Court. He then brought his case, claim for 
possession, through partition before a Revenue OiTiccr as a Revenue Court. 
The land was got divided between them bv lots and a decree for ejectment 
was passed in respect of the lot which fell to plaintiff. It was contended 
by the defendant that she could not be ejected until it was legallv determin¬ 
ed over what area her status was as a tcnant-at-will only and disputed the 
competency of a Revenue Court to determ ne the question. It was held 
by the Financial Commissioner on revision—“The suit is clearly one under 
sect'on 77 (3) (/) of the Tenancy Act provided the whole of defendant's 
holding can be called a “tenancy". A tenancy is a parcel of land held by 
a tenant of a landlord under one lease or set of conditions. In view of 
the fact that the original parcel of land has never been divided phvsically 
into two holdings and as, moreover, the whole defence is based on the alle¬ 
gation that the holding is one holding, and defendant has obstructed Us 
division into its component parts of occupancy and non-occupancy land, 

I hold that the holding is one "tcnancv" and that a Revenue Court has 
cognizance".' 

o 

W'hen' certain oeeupanev tenants applied for partition of holdings 
jointly held hv themselves and the owners, it was held that this clause 
applied.'^ 

(v) A suit for a perpetual injunction tlial tlie defendants being plain- 
lilT's oeeupanev tenants be prohllvted from building bouses on land form¬ 
ing part of llie oocupancy tenancy is one for a Revenue Court and not .1 
Civil Court. 


Other suits held cognizable by Civil Courts. 

I. rile runjab renanev .\ct bars the jurlsdlciiun of the Civil Courts 
in (ases onlv where the re'ationship of landlord and tenant has come into 
opi'iarmn. Se> where a person -s never in possession as a tenant under a 
lease the jurisdiction of the Civil Court is not iiarrcd.' 


A. 1922 b. b. r. 7-1922 1‘. R. b. 7 (Rov.). 
fi. Tiibi Kam r, Ibtla -1931 L. L. T. 32. 

b. llnaliini r. Akhai=34 I. C. 209=68 l\ b. U. 1917. KM W \V. K 1916. 
7. Shall Mohaiiiinad r. Molul Said = A. 1. U. 1926 Lah. 568, 
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Thus a suit by a mortgagee of occupancy rights for the possession of 
such rie-hts against the landlord treating the landlord as a trespasser is 
one cognizable by a Civil Court for it is neither a suit under section 77. (s) 
(g) by a mortgagee for possession of land as an accupancy agains 

the landlord who is a trespasser, nor a suit under section 77 (3) (i) against 
the mortgagors, who are mortgagee’s tenants, by the mortgagee as land- 

lord.® 

^ Unauthorised aUemition of occupancy rights—landlord succeeding 
in having the alienation declared void and in obtaining possession—tenant s 
suit for re-entry—Jurisdiction—this clause is not applicable. 

An occupanev tenant mortgaged his rights to a third person, where¬ 
upon the landlord sued for a declaration that the mortgage -as void and 

that he be put in possession. He was successful in t. Later on the tenan 
brought a suit against the landlord for rc-overv of his holding. It rra. 
S that this clause also did not applv and^that the suit was cognizable 

by a Civil Court and not by a Revenue Court. 

, When a tenant rents land for a fixed term for agricultural pur- 

mwmmmMrn 

of the clauses (g ), (f), or (/) of section 77 (s) of ‘>^0 Tenanct . • 

Ptaintir. occ.ap.™c, .ued ^e “»< j ,Z 

prayed that iheir right of , village be declared intact, that it 

be la=d down that the said area was ' from partition 

tiffs and the residents and that the land b^^’^f'ivil Court ” 

Tt was held that the suit was cognizable by a CimI Couit. 

5. Where pl.ln.W. cl.lm.d » to ».e .h.^^ndj^ depute^no. b. 

reason ^of their being occupancy tenants in ullageu^ 

:Sfsill'sorClUn^ und^ this clause and was cognizable by a 

T'tL answer to the guestion w^e^et a^ suit ^by per-^ 

has been dispossessed, to recover tenant is a suit falling under this 

on the ground that he is the occupan y between land- 

clause depends upon whether the suy wrongfully disposessed the 

lord and tenant. ^ 

suit is governed by section 50 the date of dispossession, 

be brought in a Revenue Court on a tenant under section 45 but 

Similarly, if. notice «f ejectment i ^ section and 

is ejected without instituting a under that section and 

Sis w anSliSSforrcObS.^ 

also 1 P R. 1911 (Rei.) 1930 LaJ,. 934; Lah. 65 . 

10. Mehr Din IS 1^=6 P. h. B. 1907 Sup 

11. Sundar r. Wazira=144 ^ 

12. Kharaiti v. Indar=55 I. C. 
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ejected under sub-section (6) of section 45 of the Act after contesting the 
notice of ejectment or is dispossessed in execution of a decree of any Court 
he ceases to be a tenant and the subsequent relation between the parties 
is not that of landlord and tenant and the Tenancy Act, therefore, is not 
applicab’.e any further.'^ 

Query. When the proprietor landlord has mortgaged with possession 
ris right of proprietorship such mortgagee is ‘landlord’ within the mean¬ 
ing of this Act during the subsistence of the mortgage. Will any suit 
arising, suppose between the occupancy tenant and the mortgagor landlord 
out of the cond’tions of the tenancy, be cognizable by a Civil or by a 
Revenue Court? It seems that the suit stil! falls under this clause because 
the real landord is still the mortgagor proprietor. Of course, any suit 
arising between the mortgagee landlord and the tenant out of the condi¬ 
tions of the tenancy shall be cognizable bv a Revenue Court. 

7. A suit by a mortgagee of occupanev rights for the possession of 
such rights against the landlord treating the landlord ns a trespasser, is 
rule cognizable by a Civil Court for it is neither a suit under section 77 (3) 
(g) by a mortgagee for possession of land as an occunancy tenant against 
the landlord who is a trespasser, nor a suit under reclion 77 (3) (t) against 
the mortgagors, who are mortgagee’s tenants, bv the mortgagee or land¬ 
lord.*" 

Limitation. 

In the case of unregistered leases, 3 years (Article 115 of the Limita¬ 
tion Act) and in the case of registered leases 6 years (Article 116 of the 
Limitation Act) from the time the condition is broken. 

Court-fee. 

Is to be determined by the nature of the suit. 

CLAUSE (/). 

Scope—applies onW to suits between tbe persons who claim such dues- 

and cesses and the persons by whom such dues and cesses are 

alleged to be payable. 

This clause rclntos to ‘suits for sums payable on account of village 
ccsscs or village expenses’. We have nlreadv explained under sub-section 
(12) of section 4, what \vc understand from ‘village cesses* (see pages 
29-32* and under sub-clause (e) of sub-section (ii) of section 4, ‘sums par¬ 
able on account of village expenses* (page 28). 

It is to be clenrlv understood that this clause applies onlv to suits bet¬ 
ween the persons who claim such dues and cesses and the persons 
by whom such dues and cesses arc alleged to be payable. 
A suit between part es, cacli of wliom claims to be entitled to collect such 
dues, docs not fall within the purview of this c!ausc, when the persons 
from whom such dues arc claimable are not parties thereto. Thus where 
plaintiffs, proprietors of a village, sued for a declaratory decree to the 

effect that they alone were entitled to collect village dues it was held that 
the suit was cognizable by a Civil Court only.'* 


13. Soe <(5 r. K. 1891 [E.B. | iind 17 P. R. 1892 fT.B.l. 

14. Biiag Mai V. Pir Bal!sli = 32 P. B. 1906 = 79 P. L. R. 19C&. 

15 . Kamira r, Lalu = 110 P. R. 1912 = 30 P. T,. R. 1913 = 17 I. ('. 907 
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Suits for declaration that a certain •‘village cess ” etc., is not recover¬ 
able from certain persons—whether triable by a Civil or a Reveuue 
Court—distinction between certain cases. 

It was held by a Full Bench*® that a suit by the landlords claiming a 
definite sum on the allegations that Haq hnn (a vi'lagc cess) was payable 
by the defendants, and was due by them would be triable by a Revenue 
Court, and that in such a suit the question whether haq bua was leviable 
at all in the village could be tried and determined by the Revenue Court. 
It was remarked—“Suit bv the landlords for a declaration that such dues 
were leviable, w'ithout alleging any sum to be due and recoverable at the 
moment would clearly be a suit regarding the same dispute and matter, 
differing only from a'claim to money actually due on the same grounds m 
form and not in substance; and the same can be sad, when the suit is 
brought bv the persons from whom the claim is made, to the effect^ that 
they are not liable. Liability for the payment of a cess alleged to exist in 
the village is the suhiect-matter of the disnute, and the dispute or 
is one in regard to which a suit could be brought under section 77 (3) (;). 
We think that a suit like the present for a declaration is of the same 
nature as a reply to a suit under section 77 (lb w’hich suit is c ear1> 
triable bv a Revenue Court; and the mere fart that the form of the suit is 
one for a declaration that the cess is not payable, instead of an assertion 
that a definite sum is payable bv way of cess, does not alter its character, 
or give the Civil Courts' jurisdiction, rvhen the dispute or matter itself is 
clearly one as to which a suit could bo brought under section 77 (3) (/) • 

Sheikh Mvhammad v. Hahih Khan'^ distinguished in 

on the ground that it was contended in that case that ” 
cesses were payable, the plaintiffs were not themselves liable to payment 
bv reason of not belonging to the classes from which payment could be 
claimed I? this ca.se fhe suit was for a declaration that kaanana dues 

were not recoverable from such residents of a 

their houses and cultivators, and, therefore, this suit was held co„ni 
zable by a Civil Court. 

Sim*’arlv a suit for declaration that kamlana dues were not recoverable 
from such rLidents of the village as were owners of their houses w^s hekl 
not to fall under this clause, and, therefore, cognizable bv C vil Courts. 

It was further held that though the lamhardars could sue 

Courts for the recovery of this cess the person proceeded against cou.d 

Sn? a suit for a decla^tion in the Civil Court whatever the value of such 

declaration may be to him. 

A suit instituted by a gaddi-nashin of a shrine for a declaration that 
he was not liable to pay haq huha door tax) as he occupied a peculiar posi- 
„ K vrai.” r/did’no. belong .o,.b= of person, fro™ 

haq huha was liable is cognizable by a Civil Court and not by a Revenue 

Court. 


36. 33 P. K. 1908 [F.B.]=171 P.L.E. 1908: See also 79 P. R 

1907 ; 89 P. R. 1895. 

17. 67 P. R. 1905=113 P. L. R- 1906. 

18. Bhagta Nand v. Mohd, Nawaz. Khan = l955 f.ah. 150 = 193o P 


1911; 95 P. P 


L. B. 441. 
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(i) Where the claim relates to a “village cess" within the meaning 
o£ section 4 (12) of the Act» Revenue Courts alone can entertain the case 
under this c’ause. (74 P. R. 1917). 

Illustrations 

(/) Koviiana dues are a ‘village cess.’ and, therefore, a suit for 
kamiiijia is cognizable by a Revenue Court.*’ 

(hi) Haq him is a “village cess,” and, therefore, a suit by the land¬ 
lords claiming a definite sum on the allegations that haq huha was payable 
by the defendants, is cognizable bv a Revenue Court.-’ 

(hi) A suit for recovery (if kmilii kamitii is excluded from the juris¬ 
diction of the Civil Courts for the same reason.^* 

(iv) A suit for money due on account of marriage fee alleged to 
be payable to the plaintiff, the proprietor of the village as recorded in the 

wajib-iil-arz is one under this clause and is exclusively cognizable by the 
Revenue Court. ^ 


The due claimed as pitch hakri, that is payment leviable on marriages 
in Rawalpindi District is ‘viKage cess* and as such a suit for it is cogni¬ 
zable only by a Revenue Court. 

(■7') The true natuta* ol a claim ft>i' iitrafi is one for customary due 
levied by village proprietors from kamiiis and other artizans residing or 
carrying on their trade in the village and as such cognizable by the Revenue 
Court.**' Atrafi (or Ihfrafi) dues cannot be properly said to be founded 
on contract either express or implied, nor are thev really rent. They are 
not rent for any revenue paying land, or for the house or for the site of 
the house. Thcy^ are rather a tax levied at an uniform rale of so much 
per house or family by a superior class of an inferior class. They must, 
therefore, be regarded as a customary due.” 

(vi) A claim for the non-proprietary residents in the village for 
money payable on specified occasions of uncertain occurrence is not one 
for rent but for customary dues and as such cognizable bv Revenue Court.** 

(I'ii) A tlaim lor proprietary dues by whicli the residents are liable 

on cerUnn occasions of which one is marriage, is cognizable bv a Revenue 
Court. 


”r“' 1880"“ '■ “ *•' 

20. Oiimu r. Karim KIinn=33 V. R. 1908 [K.li.l = 17l V L R 1908- 11 V 

1890 (Rev.). ' • 1 1. 1-. IX. lyw, ii 1. 

21. Rnj Samp r. Ilauhvnri. 95 I*. R. 1907=120 P. T. R. 1908 

22. bliarf-ud Din t*. Sher Khan =55 P. R. 1893. 

23. Dilhar e, Ali Akbnr-42 P, R, 1893. 
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Dasumllu Ram r. Pir Sine|, = i 08 p. R, 1887 ; 1926 P. C. L. 44 (Rev 1 

26 . Mohammad Akbar Khan v, Sayad Alam = 33 P. R, 1887 fF.B.l 

27 , Ata Mohammad v, Ibrahim = 125 P. R. 1888 
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(vin) There is a custom In mohalla IMehr in the L’mbiilla City by 
which owners of the houses are liable to g'ive on certain occasions a lump 
of sug-ar, value 6 annas, by way of recog^nitlon of prlprietary title to 
the owner of the land on which the house is built. This is a customary 
due known as Rayatann. and a clabn for it can be enforced m a Revenue 

Court. 

{ix) Haq Tora. _In a suit by plaintiff as Khan of the Tuppa and 

niaJik against defendant, an occupancy tenant of land owned bv the 
tiff, for “Haq Tora” in which it appeared that the claim was based 
chiefly upon a provision in the adnVnistration paper as evidence of a general 
custom and the dues were described as payable !)\ non-propnetary resi¬ 
dents in the village to the proprietors by reason of their being owners of 
the village on specified occasions of uncertain occurrence (viz, on oc¬ 
casions of betrothal and marriage) and not periodically, and not in respect 
of the occupation of any definite holding or plot of land, it was held that 
such occasional payments by residents in a g:ven area in acknowledp 
ment or recognition of the territorial title of the payee over that area might 
properly be treated as merely customary dues, and therefore, cognizable 

bv a Revenue Court.. 

( 2 ) A suit for a declaration that plaintiff is not by the custom of thr 

viUage liable to pay the hakri or thana patti due is cognizable by a Revenue 

Court and not a Civil Court.• ■ r 

(A The produce in respect of land in the cultivating possession of 

Rajputs as inferior proprietors, recoverable by the Brahmins m recogn.fon 

of their original proprietary rights is either dues recoverable by ‘he su^- 

rior land otvner or is a village cess. In either event suit for such produce 

cannot be taken cognizance of by the Civil Courts because of clauses (1) or 

{;) ofi this section. 

Cognizable by Civil Courts. 

(t) A suit by a chamar for recovery of haq sep due to under 

terms ^the n^ajih-itl-arz of the village is cogn zable by a Civi. Court, t . 
clause being not applicable and the suit being practically for wages of a 

labourer. village water carrier to recover a fixed 

from the defendant’s Viswadars of the .^'■°7,'!n°for oer“soMl 

the terms of the wajib-til-arz to certain specified dues in /^turn for person 

service was held to amount to a suit to recover a contribution or due as 

payment for personal service and not relating to a village within the 

meaning of section 4 (i^) of the Act, and consequently cognizable by a 

Civil according to village custom as Dharat 

on sale of erain to which the plaintiff is entitled, but which has been 
paid to defendant, is not a suit for sum payable on 

cesses within the meaning of this clause but is a suit for money receive 
by Tefendant to the use of plaintiff, and as such cognizable by a Civil 

Court.*^ _ 


28. 

29. 

30. 

3a. 

32. 

33. 

34. 


Ahmad Hussain v. Mohammad = 14 P. R. 1879. 

33 P. R. 1887; 125 P. E. 1888. 

Karam lUahi v. Sultan Alam=79 P. R- 191^65 P. 
Dila Ram v. Bidyadhar = 1927 Lah. 259-100 I. ( . 
Gujar V. Dula=41 P. R. 1908=178 P. L. R. 1008. 
Azim v. Gopi=74 P. R. 1917=40 I. C. 487. 

Buta V. Fauja Singh=28 P. R- 1894. 


L. K 
849. 


1912 
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( 4 ) A suit for arhdi is not one for village cess at a!l, and, therefore 
not fall within this clause. 


( 5 ) A suit for a declaration that kamiana dues are not recoverable 
from sill h residents of a village as were owners of their houses did not 
come under clause (/) of section 77 of the Tenancy Act and is cogn zable 
by the Civil Courts. Though, therefore the lambardars can sue in the 
Revenue Courts for the recovery of this cess the person proceeded against 
can bring a suit for declaration in the Civil Courts whatever the value of 
such declaration mav be to him. Kurhi kamiiii is a cess of the nature of a 
house or ground rent. The burden of proving that the plaintiffs arc liable 
to pav this cess is upon the defendants seeing that it is admitted that the 
plaintiffs are out and out purchasers of their houses and sites inside the 
village.^* 

Court-fee. 

Ad Vdlorcni on the amount rlnimed and Rs. to on dei'laratory suits. 


Limitation. 

Three vcais when they be('ome due. (.Article 113 of the Limitation 
Act.)^' 

CM USE' ik 

Scope. 

This ( lause re’ate> to a suit by a co-sharer in an estate or holding foi 
a share of the profits thereof or for a settlement of accounts. The plaint:fF 
claiming under this clause must be a co-sharer. AX’here the p’alntilT insti¬ 
tuted a suit against the defendants for recovery of Rs. 4 S- 0-0 as the price 
of certain trees, which it was alleged the defendants had wrongfully cut 
;ind removed, and the ’and on which the trees stoixl was admitted to be 
shamildl, but it was staled that this was in the exclusive possession of the 
plaintilY and that the trees had been planted by him and were his exclusive 
properly, and llie defendants though admitted that they had cut the trees 
but pleailed that the land, though a part of the had been in their 

cxclusAe possession and that tlie plaiiUilV had no right to claim the pnee 
of trees or a share thereof, it was held that the suit did not fall under this 
(lause and was triable by a Civil Court, as here the plaintilT, far from 
('laiming a share of the profits of the tree, alleged himself to be the exclu¬ 
sive owner thereof, and similarly the contesting defendants clahned that 
thev were llie exclusive owners of the trees.®® 

Where the hoUHng was undiviiled and the mortgagors remained in 
possession ns proprietors of half of the holding and the usufructuary mort¬ 
gagee was in possession of other half; Held, that he, tlie mortgagee, 
became a co-sharcr by virtue of his possessory mortgage of the other un¬ 
divided half.®* 


llayat Shah r. Jawaya- 204 V. U. 1889. 

36. Ram Singh r, KaUa = 1926 Lah. 244 = 7 Lah. 143. 

37. See 33 Cal. 998 

58. A. r. R. 1932 Lah. 399=137 1. C. 72 = 33 R. L. R. 466: See also 10 P. 
1911 = 9 I. C, 685. 

39. Amru v» Santa etc. = 1935 Lah. 441. 



S- 77] 


JURISDICTION 



Suit for accounts between sons of co-lessees 
tion. 


Civil Court has Jurisdic- 


A suit for accounts by the son of one co-lessee against the other is 
not a suit by a “co-sharer in an estate or holding for settlement of ac¬ 
counts’* and the suit is therefore not excluded from the cognizance of 
Civil Court by anv provision conta’nod in section 77 .“' 

Set off. 


In a defence to a suit by a co-sharer for settlement of accounts under 
section 77 ( 3 ) (fe), the defendants co-sharers pleaded that during the 
minority of the plaintiff they had paid more than the amount due as share 
of produce in the way of paying debts of p!aintilT’s father. The quest on 
before the Financial Commissioner on revison was whether that claim 
was not a set-off and if so whether it w^s cognizable by a Revenue Court. I; 
was held~'li this claim is regarded as a legal set-off it is not only invalid 
because it is not stamped but the Revenue Court has no jurisdiction to 
entertain it. Beni Madho v. Gaya Prashad*^ appears to me quite appli¬ 
cable to Revenue Law in the Punjab. But I am disposed to think that 
if this is a set-off at all it is of the nature of an equitable set-off arising 
out of the relations of the parties and from another point of view it may 
be regarded as a claim in payment, that is to say a claim that defendants 
have devoted the share of plaintiff in payment on his behalf as they might 
have paid for his food and clothing. The fact that the parties are mem-, 
hers of one family is strongly in favour of this view and as a Court o* 
enquity 1 sec no rea.son why I should interfere’*-"*^ 

A claim for legal set-off cannot be entertained without pavment of 
Court-fee.'*^ [Court Fees Act (VII of 1870 )] j Schedule I, Article I,)^^ 

A Revenue Court has no jurisdiction to entertain a clause for legal 
set-off (15 All. 404 ).^* 

A co-sharer claiming a share of the profits in an estate or holding- 
whether other joint holdings to be accounted for-form ot issue— 


onus. 

If a co-sharer brings a suit for a share of the profits in an estate oi 
holding, the defendant can raise the plea that he and the plaintifl have 
got other holdings joint and that the share of th.s particular holding m 
suit has been accounted for in the other joint holdings and that, therefore, 
the profits of other joint holdings should be included in the suit Ihe 

issue in this case should be—‘whether there were ot er join o g 
and. if so, whether, they should be included in the plaint. The onu.. 

should be on the defendants.^® 


Co-sharer cultivating part of holding-can he retain the whole profit? 

The original Court found that the rent of the holding in suit had been 
paid by the tenant, defendant No. 3 , to the co-sharers defendants Nos^ 
. and 2 , and granled the plainti ffs a decree for their share in the profi ts 

40. Eachpal Singh v. Lai Singh etc. =1933 Lah. 730=143 I. C. 719. 

41. I. L. R. 15 All. 404. t t n’ 

42. Kesar Singh r. Tirath Singh and others = 1934 L.- U i. 

43. Ibid. . , ^ -'-I 

45. 1933 P. C. L. 18 (Rev.)=Mst. Ram Pian r. Ganga Ram etc.-No. 20 of 1932 

• f 

—33, decided on 9*1'33. 
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which the Court described as rent. On appeal the Collector found that 
the law was clear, that a co-sharer who arranj^es for the cultivat’on of 
part of the holding cannot be deprived by another co-sharer of the fruits 
of his labour, and, on this ground, the Collector accepted the appeal and 
dismissed the plaintiff’s c’aim. It was remarked by the Financial Com¬ 
missioner—“ 1 cannot accept the Collector’s -.-eading of the law as express¬ 
ed by him. The proposition that a co-sharer may cultivate part of a hold¬ 
ing or arrange for its cultivation by his tenants and retain the who!e pro¬ 
fit is obviously one that requires considerable qualification”."*® 

When is a mortgagee of the right of proprietorship a co sharer co- 
mortgigees—when is this suit triable by a Civil and when by 
Revenue Court. 


A person holding a decree for possessh>n as mortgagee of a shan- 
of a holding is not a land’ord and, therefore, not a co-sharer in the hold¬ 
ing until be has (ff)laincd possession under his decree.^" 

Rut a mortgagee alleging to be entitled under his mortgage to the 
enjoyment of a share of the profits of the land in disptite comes under the 
(leiinitlon of “land owner” [sect’on 3 ( 2 ) of the Land Revenue Act] and 
his claim for wcsnc profits being in the capacity of a *‘co-shnrcr”, within 
the meaning of that word in section 77 (k) of the Act, is cognizable by the 
Revenue Courts. Even if the plaint'ff is not a co-sharer but claims in 
that ('apacity and sues in il, his suit must he entertained by the Revenue 

Courts.*® 


A suit l)v a eo-niortgagee of a liolding to recover his share of the 
produce frora another co-niortgagce is cognizable by a Revenue Court 
under this clause.** 

The plaint alleged that defendant I morigageil certain land to defen¬ 
dant II and plaintilT (who were brothers . and that plaintilT and defendant 
sued jointly and obtained joint possession of the Inn l, and that the defen¬ 
dants notwithstanding the decree collusively took the whole profits and 
gave the plaintiff nothing, refusing to give him a share. The plaintiff, 
therefore, pravod for a decree for Rs. 120 , his share of mesne profits for 
six harvests. It was held that the suit fell within this clause, and that 
the jurisdiction of the Revenue Court was not ousted by the addition of 
defendant I as a co-defendant. 


'I'he defendant, a tenant with rights of occupanev, mortgaged his land 
to the plaintilT, on the understanding that the mortgagor should retain 
possession and the mortgagee rcceivt* half the net profits of the tenancy. 
The defendant withheld from the plaintiff his share of the profits and the 
plaintiff brought a suit to recover tin* same. It was held that the suit was 
cognizable by the Civil Court, the plaintiff and defendant not being co- 
sharers in an estate or holding, and tins clause, therefore, was not 
a pplicablc.* 


46. 1933 1*. C. L. 18 {Rc;v.) = Mst. Umn I’ian 
33. derided on 9 3-33=35 T\ L. R. 455. 

47. IjU(|nmii r. Bngga etc. = 1933 1\ ('. L. 45 


r. (kmga Rain ctc.=Nn. 20 of 1932 
(Rev.) = No. 41 of 1931—32 decide.1 


on 9-3-33 -:36 \\ L. R. 455. 

48. Mayn Das i*. Jawala Sahai = 9 T. R. 1905 (Rev.) =65 V. h. R. 1906. 

49. Ham Cliand r. Uttam Chnnd = 106 P. R. 1890. 

50. Umar Raksh v. Ibrahim = 47 P. R. 1891. 

1 . Ganga v, Asad =70 P. R. 1892. 
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In a suit by one of two mortgagees of a holding for declaration as to 
the amount of produce which he was entitled to receive from the other 
mortgagee, for land cultivated by the latter as a mortgagee, it was held 
that the Civil Courts had jurisdiction to try the sult.^ 

Suits for share of sale-proceeds of certain trees or for value of trees. 

A suit against a co-sharer for a share in the sale-proceeds of certain 
trees growing in a joint heading falls under this clause, and the Revenue 
Courts alone have jurisdiction to try it and the fact that the defendants 
deny plaintiff’s title as a co-sharer does not affect the question of juris¬ 
diction.® 


But where the plaint and the plaintiff’s statement show that the plain¬ 
tiff was for the who^e value of a tree a,-* its soh oivner, the Civil Court has 
jurisdiction to try the suit although the evidence produced by the parties 
may show that the tree stood on land whxh was the joint property of the 
parties.^ 

\Vhen the suit is for the recovery of a sum realized by the defendants, 
who are not co-sharers of the 'and on which the trees stood, on account 
of the plaintiff’s share the case does not fall under section 77 (k) and is 
triable by the Civil Court. In this case one S. R. sold his half share in the 
fruit of certain trees to the father of the defendants i and 2 but the defen¬ 
dants I and 2 on the death of the father were sa d to have sold more than 
the half share sold to them to a third party. The plaintiff, therefore, sued to 
recover the sum realized by defendants i and 2 on account of is s lare. 


Suit by some of the co-sharers for compensation for forcible cutting 
and carrying away reeds—other co-sharers joined as co-defendants 

Plaintiff sued on the allegations that he and defendants Nos. 4^ were 
co-sharers in certain lands; that defendants ^^os. i 3 m " 
forcibly cut and carried away certain reeds which grew upon 
and of which the total value was Rs. 741-TI-0: that 

Rs. 296-10-9. and that as defendants Nos. 4^ . Nos 

in the claim, thev had been impleaded as defendants. e e cn , - 

5-8 admitted the claim, but defendants Nos .nThe 

Munsiflf having decreed the claim in part deferidant No. 2 fPP^ulf Court 
District Judge and on his appeal being rejected app lec o i ,,„„nizab’‘' 
on the revision side on the ground hilcr nua that the . 

only bv a Revenue Court under c'aiise (/;) abo\c. t was e . ■ 

as plaintiffs-co-sharers were merely nommal defendants and the real^ de^ 

fendants were alleged to be trespassers hav.ng no 7°P, ‘ ^he 

land, the suit was not one by co-sharer tn a holding for a ^he 

profits thereof within the meaning of th.s clause, and /hat he su 

gation that defendants Nos. t -3 occup.ed the land ./p 

fhat thev forciblv took from the la/ycertam spontaneo . 

growth knd that the suit was co gnizable by the Civd Courts. _ 

2. Khan/12 P. K 18^. 

3. Sultan v. Sher Mohammad = 52 P. K. 1910 *i/i932 Lah 399=33 P. T- 

4. 10 P. R. 1911=81 p. L. R. 1911 =-8 I- C. 685; See also 1932 Lah. 

R. 466; 52 P. R. 1910 was distinguished. Tah 196 (1) =149 I- C. 957 

5. Teja Ram and another r. Bhikam Sain etc. = 1934 Lah. 19t. U) 

6. Nazam n. Joti Mai=119 P. K* 1894. 
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Other suits held cognizable by Revenue Court. 

(1) The plaintilT was granted a decree I'or possession of one half 
of a certa n land in the possession of the jndgment-debtors. The execution 
was sla\ed pending an appeal. But after the appeal was dismissed the 
plaintiff filed a suit in the Civil Court for produce of the land decreed to 
liim. It was held that the claim against the judgment-debtors being one 
l)v a co-sharer for share of profits of an estate, was cogni;'able by Revenue 
Court, and that the claim against the surelv in the Civil Court. It was 
also held that the plaint must be amended in such a way so as to briij 
his su't either in the Civil or the Revenue (.'ourt, or in both according as 
the jurisdiction lay.^ 

( 2 ) A got separated from his father aiul received a separate portion 
of the estate for his mainlenatu e ; meanwTile his father and his brother B. 
remained joint and cultivated the residue. When the father died rahi crop 
had been sown on the residue. .Mutation in the joint names of A and B 
was cfTecled. B contiiiucd to cultivate the residue and took the entire pro¬ 
duce thereof. .V brought a suit for the recoverv of his share of the pro¬ 
duce and joined a claim for a share of his deceased father’s chattels with 
it. It w’as held that iIk* suit for a claim of a share of the produce falls 
under this clause.® 

v( 3 ) A suit by a (o-share for share of profits on the allegation that 
In- was joint owner w-ith defendant and the defendant lind cultivated and 
taken a.M profits, is a suit fa'ling under this clause and hcncc cogniz¬ 
able by a Revenue Court.” 

Other suits held cognizable by a Civil Court. 

fi) .\ suit by ;in occupancy tinant against a co-iKCVipaiK'y tenant 
to realize his share of rents from the ’at ter is triable by a Civil and not by 
a Revenue Court.*® 

( 2 ) .\ suit by an (X'cupancy tenant against a co-sharer in the tenanev 
for a share of the produce docs not tall under tliis clause, the plainliflf and 
defendants not being co-sharers in an estate or holding. Such a suit is. 
therefore, cognizable by the Civil Courts.** 

( 3 ) In consideration of services rendered bv the plaintiff’s predeces¬ 
sor, defendant s predecessor leased or granted a certain sum payable on 
account of revenue, taJiujilari. forests and shitniilai, subject to a fixed an¬ 
nual payment to the defendant. It was held that a suit to recover the 
above sum less annual charges was triable by a Civil Court and did not 
fall under this clause.** 

( 4 ) \\ here an a.lcgcd partner of a lessee of land for one vear filed 
a suit against the lessee for the recovery of earnest monev paid by him 


7. Hafiz Mohammad r. Oluilam ,]ilani = 81 P. R. 1904 = 136 P. Ij. R. 1904, 

8 . Alam Khan r. Slier 1)11 = 78 P. R. 1900 = 30 P. L. R. 1900 Supp. 

9. Ishar Singh r. Jawaln Singh = 38 P. R. 1891. 

10. 1932 Lah. P. L. R. 766=158 I. C, 755. 

11. Ralla r. Ram Ditta = 44 P. R. 1895. 

12. Kirnfc r. Raja Jni Chand = 55 P. R. 1900 = 94 P. h, R. 1900. 
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and the latter failed to pay him his share of the produce, it was held that 
the suit did not fall under this clause but was cognizable by a Civil Court.’ ■ 

( 5 ) Where profits of agricultural land were ei/tered in the account 
books of certain business firm as a part and parcel of assets of the dukan. 
it was held that a suit for the recovery of a share of sut'h prolits was cog¬ 
nizable by a Civil Court. 

( 6 ) Where an absentee co-sliarer in a certaiti holding obtained an 
unconditional decree from the Civil Court, and the defendants did not raise 
the question of any compensation for expenses incurred by them during 
the plaintiff’s absence, cither in the civil suit, or in the partition proceed¬ 
ings which followed the civil decree, but brought a suit for compensation 
for improvements and disturbance, it was held that no such suit was cogni¬ 
zable by a Revenue Court as between co-proprietors. The question was 
one of title and the parties did not stand in the relation of land!<ird and 

tenant. 


Court-fee. 

Ad valorem on the amount claimed. 

Limitation. 

A suit for a share in the profits of an estate or lio’ding under ih s 
clause is not a suit for money received, and consequently is governed by 
Article 120 of the Limitation Act ot 1908 , and. therefore, limitation is six 

years from the time the right to sue accrues.*'^ 

rr,.]L‘SE (!) 

This clause relates to 'suits lor the rccoxerv of over-payments ol rciU 
or land-revenue or of anv other demand lor which a suit lies in a Rc\cnuc 
Court under this suh-se('lion’. I he lollowing cases have been noted under 
this clause :— 


Suits for refund of rent paid in advance. 

(i) When a tenant rents land for a fixed term for agricultural pur¬ 
poses and pays to the landlord the rent in advance, and is subsequently 
ejected by the landlord before the expiry of the said term, and on the 
ground of such ejectment sues for the refund of a portion of the rent so 
paid, the suit is cognizable by a Civil Court only.^^ In this case the Chief 
Court remarked as follows :— 

“We do not think the cognizance of the Small Causes Court fCixil 
Court) is barred bv anv of the clauses of Act XVI of 1887 mentioned In 
the reference. Suits bv a tenant for compensation falling' under clause (g) 
refer to such claims for compensation as an agricultural tenant can make 
against his landlord under the provisions of the Tenancy -Act, Chapter VI. 
and would not, we think embrace a su't like the one before us for a refund 
of rent paid bv a tenant in advance, on being ejected by his landlord be¬ 
fore the termination of the period for which the rent had been paid. Clause 
(i) is also inapplicable because from the statement of the present case it is 
clear that the relationship of landlord and tenant had ceased to exist et- 
ween the parties by mutual consent at the date of the suit. Lastl}, 

13. Ganga Ram r. Fateh Din = 1923 Lali. 641 (1) =108 I. C. 593. , t r 

14. Mst. Nihal Devi r. Kishore Chanel = 97 P. R. 1910 = 11 P. L. R. 1911 = 3 I. 
999. 

15. Hahi r. Dadu = 3 P. R. 1902 (Rev.) =70 P. L. R. 1902. , ,0 t o 

16. Khadim Hussain Khan r. Mst. Murad Bibi = 5 P. R. 1915 

102; See also Kidar Nath v. Shiv Dayal and others=35 (1934) P. L- R- 208. 

17. 172 P. R. 1888. 
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think it is equally clear that clause (1) does not apply, for the present case 
is not based on a claim arsing out of an “over payment” of rent, but for 
a sum of money whicli was rightly paid for rent in advance under the 
terms of the lease but which has become recoverable according to the 
plaintilf’s allegation, by reason of the landlord ejecting the tenant, (the 
plaintiff) before the expiration of the term for which the rent was paid . 

( 2 ) Where an owner of land gave it on lease, and the lessee paid the 
rent in advance but could not get possession, it was held that the suit for 
the refund of money d d not fall under clauses (g), (/) or (/) of the section, 
and the suit was, therefore, cognizable by a Civil Court only.*" 


( 3 ) A suh to recover a sum of money from the defendants recovered 
from the plaintiff as government land revenue, but which was in reality- 
payable by the defendant, was held to be a suit not for over-payment of 
land-revenue, but nevertheless it was triable bv a Revenue Court, as such 
a claim fell under section 158 (>) ami ( 14 ) of the Punjab Land Revenue 

Act.** 

(4) Suits for damages for wrongful seizure of produce -wHether ci^niz 
able by a Revenue or Civil Court. 

Sec conwwntary nttder clause (i) on paf^e 304 . 


Court-fee. 

Ad valorem on the amount claimed. 


Limitation. 

Three years from tlio late when the money 
(Article 62 of the Limitation \ctL 


is re'oivcd.“" 


CLAUSE (m) 


Inamdars. 

In many districts it has been thought expeilicnt to supplement the 
Zaildari agency bv setting up a class ot ituinuhirs or The 

services rcf|uircd of an ifiuuidar are within his own sphere of the same 
type as those rendered bv a Zaildar, but be receives a much smaller .‘Moni 
and has no defined group of estates put under his charge. In some dis¬ 
tricts e.g., Ihcium and Shahpur, there are no Zaihlars. I he iimnidors. 
called sometimes ihtqadars or /ni/ZcddurA' perlorm all the duties ol Ztiiidars.** 
** Village officers*" means a chief headman, headman or patwari (section 4 

(*3)]- 


18. Bhngwan Siuiih e. Onndn Singh —1931 Lah. 269 = 113 I. C. 119. 

19. 73 P. L. R. 1912 = 45 P. W. Px. 1912=13 T. C. 401. 

20. Sco 30 P. R 1915 = 42 P. L. R. 1915^=27 I. C. 625. 

21. Punjab Land Adnunistralk)n Manual,, paras, 346 aud 9^ 
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Emoluments of kanun^os, ZaUdars, inamdars, or village officers. 

Rule 3 of the Land Revenue Rules^^ provides—“Ordinarily save 
when other assignments exist for the remuneration of officers of these 

classes (Zaildars and inatiulars) .the amount of ilic remuneration of 

the inamdars may amount to, but shall not exceed per cent, of the land 
revenue”. Section 28 ( 2 ) of the Punjab Land Revenue A('t, XVII of 1887 . 
authorises the Local Government, to "evy a cess for payment of emolu¬ 
ments of Zaildars and inamdars but this Is not resorted to at present the 
Zaildars and inamdars being paid out of the land revenue corccled. 

The emoluments of kanungos <\\\ not charge:! from the ’andowners. 
but are paid by the Government. 

Village officer’s emoluments literally means now only the pachotra or 
muafis held by ala lamhardars in virtue of their offices. 

See commentary under section 4 (it) of the Act on page 25 . 


Cases falling under this clause. 

1. Ala lamhardars. 

(i) The right to beneffi'ial enjoyment of the land held by the plain¬ 
tiff by virtue of ihe office as lti))ih(irdiii' s an emolument of his 
office within the meaning of this c’ause. Mence a suit for pos¬ 
session of land assigned to the plaintiff as ahi l(iinly(trilnt' is cog¬ 
nizable only by a Revenue Court."'* 

(/7) The plaintiffs claimed possession of certain land as proprietors 
and the defendant resisted the claim by urging that he being 
an ala lamhardar was entitled to hold it by virtue of his office. 
The question to be decided was whether the delendant was 
entitled to continue to enjov the profit of the land as part of the 
emoluments of his office, that is, whether the muafih^d been 
resumed or not. It was held that this dispute was^cearly cog¬ 
nizable bv the Revenue Courts under this clause. 

2 . Where plaintiff mvafidar of certain lands claimed to be entitled 
as such to take from the defendant a/sth of the produce of certain lands 
for certain harvest and sued for a certain amount as damages or tnt 
money value of the share of the produce which p’ainliff ought to recei\f 
it was held that the plaintiff being entitled to recover the produce either as 
a landlord in which case the sum sued for would be rent or 

rent or as a land revenue pavable in kind the nature of the suit, or e j ri. 
diction of the Court could not be altered by calling it a suit for damages and 
that the mnafi grant being a family one the suit vvas one or le 

of an inotndar and so fell under this clause and therefore triable b> 

Revenue Court. 

7 A suit by one lamhardar against another to recover P^ra 
which the other had taken in excess of his share was held not cognizable 

by a Civil Court bul triable by a Revenue Court. 


22 . 

23. 

24. 

25. 

26. 


Punjab Land Administration Acts, Vol. 
Gammu r. Khudayar=104 P. R. 1894. 
Balaka Singh r. Nihal Singh=28 P. R. 
Pancha v. Pana = 52 P. R. 1890. 

Bakkan v. Sahib Singh=50 P. R. 1886. 


n, pages 8—24, 


1895. 
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Cases not falling under this clause. 

Ala lamhardars. 

(i) I'he village* proprii'lors set asi le a port'on of the villag^e 

Shamilat for an endowment of the office of ala latnbardar, and Government 
having^ appointed one G. S. lo the said office, the 'alter entere-d into pos¬ 
session of the assig^ned land. Cn the death of (i. S. some 20 years sub¬ 
sequently, the plaintiff's, who were the villag^e proprietors sued to recover 
the assig'ned land from the defendants who were the s<>ns of G. S. The 
defendants pleaded that G. S. had. before his death, acquired, by 20 years' 
possession, occupanev rig'his in the land, and that, in any event, they could 
not be dispossessed without payment of compensation for improvements. 
It was held that the suit ilid not fall under tliis clause.-' 

(i7) PlaintifT sued on the allej^ation that the subject of the claim was 
Shamilaf, which had formerly been made only to defendant in remunera¬ 
tion of his service as ala lautbardar. but that he was no long:er entitled to 
hold the land as he was now remunerated by a cash allowance. Defendant, 
while admitting the last fact, pleaded th:it lie eou’d not he ejected as ho 
had acquired r'j^hls of occupanev in the land. It was held that the suit 
did not fall under this rlaiise, there beings no (piestion as lo dc^fendant's 
right to retain the land in virtue of his offx'e ol ala lanihardar,-^ 

Both these suits, however, fall under c'ause {d) of this sc('tion as the 
relation of landlord and tenant is established. 

A su t for possession of c'crtain land wh'th p’aintilT alleged was given 
to him revenue free as ala laathafdaf of tlu' villahe, was cleaily one relat¬ 
ing to the emo'unients of “village officer’’ within lht‘ terms of clause (m). 
and therefore cognizable only by the Revenue Court.*'’® 


Court-fee 


Ad valotcni on llu’ af}ioa}if claimed 


Limitation. 


Three years from the date they become due 

THIRD GROUP. 

, CLAUSE (n). 


Scope—meaning of “landlord* . 

Ibis clause comprises suits by a landlord for arrears of rent or the 
money equivalent of rent, or for sums recoverable under section 14 . Thus 
these suits can he classified into two groups, namely, ( 1 ) where the re 


27. Sliiim Singh r. Oulnh Singli 105 P. R. 1894. 

28. Sohna r. Mosnm = 23 P.ll. 1895. 

29. See 101 P. P. 1901 wliich ovei ruled 105 P. R. 18M and 23 P. R. 1895 

in this innttor and approved 1 P. P. Pi96 (Rev.) and 1 P. R. 1897 (Rev.). 

30. Kesar Singh r. .lhandn Single-66 P. R. 1893. 

i 
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lation of landlord and tenant exists between tlie parties and so the suit is 
for arrears of rent or the money ecjulvalent of rent, and ( 2 ) where though 
the relation of landlord and tenant does not exist between the parties within 
the meaning- of this ;\ct, the case falls within st^nion 14 and the person 
from whom the sum is claimed is in possession oi land occupied without 
the consent of the landlord. In that case the sum payabl^ is the amount 
which that person shall be liable to pay for the use or occupation of that 
land at the rate of rent payable hi the preceding- ag-ricu!tural year, or, if 
rent was not payable in that year, at such rate as the Court nia}' determine 
Lo be fair and equitable. 

It lis to be remembered that . n ibe latter case the term landlord is 
not used in relation to tenant because that person cannot be held to hold 
land under him. Here the landlord is the person immediately entitled to 
the use and occupation as he almost certainly would be if the land occupied 
without consent were vacant land. He Is, in lact, the person who would 
be landlord if the land had been occupied with his consent, instead of 
without it.''*' 

See commentary tinder section 14 on page 92 . 

We have already studied the meaning: and scope of section 14 of the 
Act and the cases that generally fall tlicreunder. See coninicnlary on 
pages 92 to 98 . \\’^e shall enumer.ite here some more <'as(‘s, talbng undf r 

this clause. 

Held congizable by Revenue Courts. 

(i) A mortgaged his land to B. Later on, A agreed to surrmder pos¬ 
session of the land to R's representative-in-mterest and to ]Xiv Rs. 80 
in a lump sum as value of the produce for one vear, if lu^ resumed posses¬ 
sion and cultivated the land in future. It was held that the agieement in 
question did not amount to a lease and that Irom the date ol agrccmi nt 
th 6 relation of landlord and tenant had ceased to exist and that the suit 
for recovery of the sum was one of a nature falling \v:thm this clause, k-.i. 

with section 14 of the Act.^" 

(3) A suit for damages by p'ainliffs sub-mortgagee alleging m liave 

obtained possession under the mortgage, but prevented > 

from sowing it for the harvest on the strength of a fictious , • 

the widow of the original owner, falls under section 14 o ^ le ^ ^ . 

therefore cognizable onlv by a Revenue Court. A person w o p ■ 

the lawful -occupier of land from entering upon it and 

none-the-less in possession and occupation, merely ecause nn^ses 

cultivate. He is in possession himself^ because he controls^ the posses 

eion.of the land and prevents the occupation of it by others. 

( 3 ) Plaintiff, a sub-mortgagee witdi possession of 
the prior mortgagee for compensation for per od ^ 

mortgagee had wrongfully kept the possession o e o„seQuentlv 

that the suit was one faTing und^er section 14 of the / c , - 

cognizable by a Revenue Court.^ _ 


31. 

32. 
35. 
34. 


Bhola Nath -u. Daiia.=19 P. R. 1891. 

Karam Chand r. Nawab Khan=30 P. R. 1917=38 I. C. 

Nihal Singh r. Hari Singh = 26 P. R. 1895. 

Pohn Mai r. Kapura = 1931 Lah. 707=132 I. C. 663. 



^2 2 


THE PUNJAB TENANCY ACT 


[S. 77 


( 4 ) '! he morltia^'ccs of crrlaiii land were lo havr possession, and 
pay al' the revenue and be responsible tor profit and loss and lake all income 
and produce. Certain persons prevented the mortgagees servants from 
sowing the la^ and eidtivated the land themselves. Mortgagees brought 
a suit for compensation for the use and o'cnpafon of land. It was held 
that the mortgagees were, in the abov<' circumstances, the landlords 
as regards the trespassers who were In possession of the land occupied 
without the consent of the mortgagees and that section 14 and section 77 
f 3 ) (u) of the Act applied to the case and the Revenue Cou-ts had jurisdic¬ 
tion to try it 

( 3 ) A mortgaged certain lantl to B, ior a certain sum, with profits to 
cfiual interest. Eater on. A agreed to take the land on lease from the mort- 
‘o'lgee and pav him certain sum annually in addition to the revenue till the 
date of the redemption of the previous mortgage. It was held that the effect 
of the above agreement was clearly to make the mortgagor a under 

Ihe mortgage! and the suit being for rent, fell under this clause. 

(0) The plaimiir. a mortgagee obtaineil a decree for possession of 
the mortgaged property, but at the time of suit the property w'as in pr^s- 
S,ssi<.n (ir a s.ro,.<! inort^airco. 'rhcrcupon, tl.o plaiatitT sued ^ccon. 
moi l‘'a‘'^ee for use and (x cupation of the laml. It was held that the first 
nioii'caiicc must be deemed a landlord within the meanin- of section 14 
lor th.' period in (|Uest:on. ami the seeoml morltjaKee must he reptirded as 
a person in ('ceuptilion without consent of the landlord. 

(7) Ihe plaintilT alleovd that the .leIVndant had mort.i;aned certain 
land to whom the plaintilT represented and had_ delivered possession, 
that mutation of names had been effected in plaintill s layour and that the 
(leIVndant had forcibly ejected him from the hind. He claimed value of the 
produce of the ptist three years. It was held that the suit was triable 

hv a Revenue Court. 

( 8 ) The plaintill. a mortfja^a'c with ixissession of certain land, 
claimed from the defendant compensation lor the period dunnsj which the 
defendant havino- wronj^fnlly dispossessed him continued to milt.vate it. 
It was held that the suit w:is under section 14 ol the .Vet and, therefore, 

roi,Miizal)le by a Revenue Court.""’ 

((,) .\ suit hv a person wlio is tippointed m,ill,ml lor me.viie profits 
is triable by a Revenue Court under this clause.'" 

( 10 ) Where 1’, proprietor of the land, put in 1> lo cultivate at a rent 
of Rs 22 /-'- for wh eh plaintilT hrout;ht ;t suit and there was a substdtary 
ayreemeiil that V and H were to cultivate joint'y, 1> giving- three plough- 
lm.s and 1 ) one ploughinu and they were to share the pri^uce prjW. 
liolititely, it was held that the phiintilT and detendant were ’landlord and 
•uiianC and the claim was lor 'rent' lal'mg with n Ins clause. It was 
lurlher he'd that the agreements were clearly septirate, and the claim l 
lent was eogiv/ahle in the Revenue Court, and that it a suit for dnmagres 


75 . 

56. 

77. 

7.^t. 

40 


Mill r* Jhantki B2 T. U. 1894. 

l.iu’liinun Bas r. Ualunan 41 T. U. 1897. 
'rii;iU;n Bus r. Kanhaya =1 T. R- 1897 (Uov.) 
Wa/ir Kltan r. Ualha U:un b 8 V. U. 1891. 
Bli.'la Nalh c. Bauar:l9 I*. B. 1891. 

Maliaul Katau Bass r. Rattan \\ R 


1918 4b l.C. 477 
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for breach of the partnership agreement were brought in the Civil Court 
such court would not be able to take cognizance of the dispute relating to 
Rs. 22 /- claimed as rent by the plaintifF.**^ 

(ii) When one person is in possession and'occupation of land while 
another person is held by the Court to be entitled to the right of proprietor¬ 
ship, the latter is entitled I 0 recover rent from the person in occupation 
from the date when the cause of action accrued to the person found entitled 
to it, and no formal possession in execution of the decree is essential to 
bring the case under this clause. 1 he case as such shall be triable by a 
Revenue Court. 


( 12 ) Where a suit Is instituted for the recovery of the rent of land 
and the defendant denies the existence of the relationship of landlord and 
tenant, jurisdiction has primarily to be determined by reference to the alle¬ 
gations made in the plaint. In this case the entry in the jamabandi was 
hila lagan hawajah la ahui. and two Courts below came to the conclu¬ 
sion that the relationship of landlord and tenant did not exist between the 

parties.*® 

( 13 ) A Civil Court is precluded from determining the amount of 
rent due from a lessee to a lessor by section 77 . And the mere fact that 
the less® was proceeded ex~partc, and that as a witness be a mi e( a 
certain sum to be on the head, cannot possibly confer jurisdiction upeai 

the Court which it would not otherwise possess. 

( 14 ) A suit to recover rent is not taken away front the jurisdiction of 
the Revenue Court bv the mere fact that the landlord has transfcM , ed_ . 
interest to another person on the date of the institution of the stiit. 

See also cowmentary under section 14 . 

Held cognizable by Civil Courts 

(r) A suit b^u^ht by the -J^ee f U. ntort,a,ee^tr^^ 

of rent from certain persons to whom the U ' . - 1 . neither the mort- 

given for cultivation by the mortgagee an in PO^nizable bv a Civil 

lagee nor his assignee claim lo be the landlords, is cognizable b> 

Court.*^ . r • Uf 

( 2 ) A suit involving the by a Civil 

realize rent by one person to anolh ^ the question whe- 

Court and this clause docs not bar s < cihsists between the parties 
ther the relationship of landlord and tenant subsists betwee 

or not, does not arise.*® r>rrn- 

( 3 ) Where the plamtilTs •^"ktnd/ha^ failed without 

pancy tenants under fq- i-md comprised in the tenancy and 

sufficient cause to cultwatc par ..cecssed according to the amount of 

the plaintiffs sued have received from the defendants if 

the produce rent which they would haxe rece veo 


41. 106 P. R- 1900. r u (;qq nt=31 P L- 

42. Hira Singh r. r-uraii etc. = 1930 Lah. 

See also 1935 L. L- T. 13. 

43. A. T. R. 1935 Pesh. 107. ^ 

44. Fazal Din r, Brij Lal^l929 La-h. 135=112 I. C. 

45. 26 P. R* 1895. t u ona—110 I C 310. 

46. Mst. Chinti V. Nathn = 1928 Lah. 908=110 L L. 


B.. 704 = 129 I. ('■ 214 
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ilu-v had cirtivatfd the lan<l in (|Ut'sti<>n, il was iu'ld that the suit was not 
ra\'('i'cd bv sri'i.ions and 77 (■>) of the Act. and was, therefore, maintain¬ 
able iti a CA'il Court.'' 

(4) Where an oempaiK v tenant sued the defendant for damages 
for preventinj; him from eultivating lanJ of his holding, and there was no 
alh'gation that the defendant had been in possession of the land, it was 
held that the suit \^■as cognizable by a Civil Court. 

f:;) A suit to recover arrears of rent n respect of agricultural land 
by a person who has purchased the landlord’s right to recover the arrears 
is eogni/ahle bv a Civi’ Court as sueli purehaser cannot be regarded as a 
landlord within die moaning of this (dause.’^ 

fbj A ^nii on a hoivl c\e(-nled for arrears of rent is eognizable by a 
Civil Ceiirt.-"’ 

(7) Where the plaintiff alleged that he had sold his crop to de¬ 
fendants at a certain rate and the defendants had agreed to buy the same 
and el(*ar the land In a specified time, it was held that a suit for damages 
for failure of def<-ndants to do so is purely one for damages for breach of 
contract and docs not fall under this -'lause.' 

f 81 .\ su 1 for damages for tlu* unlawful possession by a person of a 
water-mill cannot he considered either a suit falling under this clause, or 
uiuh'v ('laus(‘ (e) nc‘xt.“ 

frj) A mortgagee gave the mortgaged land on mustajri to the de¬ 
fendant. empowering him to recover the rents. It was held that a suit 

10 nM'o\'er iiK'oine from the dufundants was cognizable by a Ci\il Court. 

(to) Certain persons forcibly cut and carried away certain reeds 
which grew upon a certain land of which the plaintiff and some of the defen- 
d.lilts were ilie eo-sharers. P’aintilT brought suit against the culprits for 
compensation for the produce and joined the tilher co-shareis as defendants. 

11 was held that the eo-sharers were nominal defemlants and that the suit 
was really brought against trespassers and, therefore neither fell under 
< iause {k) lUM- under -'’ausc (n), an-l was oogiiizahle by a Civil Court.'* 

(Ill A suit brought by theis>'gnee of the mortgagee for the re¬ 
covery of rent from certain persons to whom the lands arc alleged to have 
lieeii given for cultivation hv the mortgagee and in which neither the mort- 
oaocc^'iior Ills assignee claim to be the landlords is cogivzablc by a Civil 

Court.'* • V. u 

(ij) .\ Rext iiue C'ourt cannot lake eogni/ance of a case in wnicn a 

man is sued on aceounl of rent of land for which he is alleged to have 


given 

seeiiril V." 

47. 

Ibun Singh r. 

48. 

Milan Bak^ll 

49. 

A. 1. lb 1933 

1. 511- 61 P. b. K. 

50. 

Aiiiiil bal r. 

1. 

Sital rcrshatl 1 


4i 


2 . 


5 . 

4. 

5. 


. 415^54 P. h. K. 496 143 I. P. 297; 1931 Lah. 623; 

% 

uana 41 V. B. 1907.-80 P. L. lb 1908. 


r. Sawitn 41 J*. Ib 1892. 

128 I*, b. lb 1916 35 1. P. 293; 146 P. b. lb 1916 = 54 1. P. 822. 
119 P. lb 1894. 

Pdliu Mill r. Kapuin.= 1931 ball. 707 = 132 I. C. 663. 
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Suits for arrears of rent—determination of amount in cases of produce 

rents. 

When a tenant is under agreement to pay rent and there is no satis¬ 
factory evidence as to the rate of rent payable the Revenue Court should 
decree rent at a rate deemed to be fair and equitab'e. The plaint reciU’d 
that the relationship of landlord and tenant existed between the parlies 
and that the tenant had agreed to pay rent at a certain rale. 'I'lie defen¬ 
dant pleaded that he himself was the owner of the land having been in 
adverse possession for over 12 years and denied that the relation of 'anti- 
lord and tenant existed between the parties or that he had agreed to pay 
any rent for the land to the plaintiffs. In the revenue record the entry 
with respect to rent was ^'hila lagan, ha 'wajah la ilmV\ On facts it was 
found that the relation of landlord and tenant did exist between the panics. 
Rent based on “normal rale statement*’ was allowed.' 

Official instructions. 

“The most important of the three classes of cases within the jurisdiction 
of Assistant Collectors of the 2nd grade is suits for arrears of rent. More 
than one-half of the total litigation in Revenue Courts in the Punjab falls 
under this head. Rent cases arc for the most part heard by TdJfsililar:^ 
and Naib-Tahsildars. They are often bv no means simple in their nature. 
After the first question at issue, whether rent has or has not been paid, 
has been settled, the problem remains of determining what amount should 
be decreed. Seeing that in the vast majority of cases rent is paid in kind, 
this invoK'Cs a valuation of crops of iin-''ertain yield and whose price varies 
extremely from year to vear. The area under each crop grown In the 
harvest for which rent is claimed can be exempted from the khasra- 
gii'dawry, failed crops being of course left out of account. The remaining 
steps of calculation are the satne as those taken by a settlement officer 
when he is framing his net assets estimate to arrive at the rental of an 
.. assessment circle. The average outturn per acre of each crop is ascertain¬ 
ed as accurately as possible, and the produce is obtained by multiplying- the 
•acreage under each crop bv its assumed yield. A table showing the 
settlement officer’s estimate of the outturn per acre of the principa. crop 
in each assessment circle is available. For the purposes of a rent suit his 
figures may usually be accepted as they stand, if the land of the tenant s 
holding seems to be ot ordinarv quality, and the harvest was an average 
one. They may be raised or lowered to any extent that appears proper, 
if the land is specially good or bad, or the harvest is shown to have been 
much above or below the normal. The share taken by the landlord l^ 
known, but it must be remembered that before the crop is divided certa-u 
^dues are paid to village menials out of the gross produce. The tak.w/ as¬ 
sessment report will show what these were taken by the settlement officer 
to amount to for the different classes of land. If the 10 per cent, of the 
whole outturn is absorbed by menials’ dues and the land.ord s s ?i.reo 
fhe balance is one-half he is entitled to 45 cent, of the crop. ^ 
share of straw is often less than his share of grain. Tn order to conv 
the grain rent into monev one must find out what the harvest prices wer . 
These are recorded for'each assessment circle m its revenue 
which the Tahsildar or Naib-Tahsildar can easily refer. In le j , 

of the Revenue Court the process b^ which it arrived at decree 

7 * Mohd. Usmaii v, Abdul Hamid Khan = 1935 L. L. T. 13. 
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ou^ht to to be brleflv explained and Appellate Courts should mbist on this 
l,ebi(2 done. The revenue should theoritieally absorb one-fourth of the 
rental of the land. I he rent founrl to be due should aUvays be compared 
\\-th the revenue of the tenant's holdinpf. Unless the former is at least 
four tinies the latter, it can hardlv, provided the harvest was a normal one 
be fair to the landlord, and some flaw m the calculation may be 
I^uspected. It mav be a ^ood deal more without bemgr necessarily unfair 

to the tenant, {l.nnd Administration Manual, para. 807.) 

The limitation for rent suits is three years. The difficulty of an equit- 
d.le decision is increased when a Court has to deal not with the harvest of 
the past twelve months of which the presidint;' oflK'er mav have a y.vid re- 

In,, ,v„l, rmo... r«,n«or<l. and 

in "a bad vear trust ng to recover more lyv means -f f ‘ 

fore time retison to suspect'^ihat a landlord who has laded to sue for rent 
till several vears after it fell due abstained from doing so at the p^er time 
beemt it COM then have been shown that the outturn was ^r In 
such c'lses il is fair to refuse lt> make a double calculation of rent by 
Ts imailng the value of the produce and simply to decree three Umes the 
land rcvmiur and crsscs. If however the harvest is known to have been 
verv short one this may be too large and some smaller sum may 
reed.’ {Land Administration Manual, para. 8o»). 

Decrees in suits for arrears of kind rent— instructions. 

In dealing with suits for arrears of rent payable in kind '•cferatcc 
should be made to paragraphs 807. 808 of the Land 

points : — 

(„) The area under each kind of crop grown in the harvest for which 
llu* rent is claimed. 


(f) 


The appri^ximale ^ro^^ t>utiurn. 

The share of the produce after deducting kamiana 
dues, if anv, to which the landlord is entitled. 


and reaper's 


(,/) file prices tit v.hieh the landlord's share should Ix' commuted. 

Information under head (a) lan be obtained from tbc k/niir.l 
It will therefore be necessary that the Court should 

who sue for rents in kind tiling with the r plamts not only ™ ^^t 

from the Jamahandi. but also one from the kha.sra no e 

for wh'ch rent is elaitued. I'aluuiris should also be dircetod 
extract from the Jamahandi the amount ol the demand ptiy.l^ 
and in dispute for each harvest, the laiul revenue and cesses tong 
separatelv. Ihe area to be ascirtaned as under each nop will of course 
be that tinder matured crops, failed crops (blnuuh.iybeing deducted.^ 

' 8. s™ Ills., V iniiiu iid roimiiissCor s Ci.cl.lnv No, 2 cf 1899 whicb l«ys dovn 
these principles. 
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As to (c) the extract from the Jamahandi should show in the rent 
column the share of the produce to the landlord. 

Information concerning- points (b) and (d) will be found in paragraph'^ 
807 and 808 of the Land Administration Manual (<juoted above). 

Collectors should direct 'I'ahsildars to send a cop\ of the harvest 
prices recorded for each assessment circle to each Revenue Court every six 
moothsA 

NOTE 

Every judgment in which a decree is passed for arrears of rent 
payable in kind should contain a statement in the following form, showing 
succinctly the process by which the decree has been arrived at :— 


VILLAGE 


ASSESSMENT CIRCLE 





<l> 

U 

C3 



d) 

u 

o 

n 

d) 

r' 






•r, 

p- 

'O 

Vh 

a 

o 


» 


There may, of course, be good reasons for departing from the amount 
brought out by a calculation made at the circle rate of outturn. The 
harvest may have been above or below a normal yield owing to exceptional¬ 
ly good or bad rainfal! or irrigation. Such reasons must be taken into 
consideration before deciding on the amount to which the landlord is en¬ 
titled. The Financial Commissioner has no wish to bind the Courts to 
hard and fast rules or to insist that all rents should be decreed by mere 
rule of thumb. All that is wanted is that the Revenue Courts shall have 
before them such data as are available for a right decision in suits of this 
kind and that they shall make an intelligent use of them.'® 

It is however, to be noted that in suits for the value of 
ducie tents there is no conclusive presumption that produce calculated 
according to the Financial Commissioner’s instructions above is the actual 
produce of the particular land in the particular harvest in suit. The object 
of the executive instructions -there given is to provide the Revenue Courts 
with a means of calculating the probable produce and its probable 
value, from the records of crop inspection, the Settlement Officei s est - 
mate of overage outturns and other available sources, in those cases m 
which reliable evidence of the actual produce and actual selling price is 
not available, [i P. R. 1918 (Rev.)= 1921 L. L. T. 24.] _ 

9 . Financial Commissioner's Standing Order No. para. 12 . 

10. Financial Commissioner's Standing Order No 2, para. 13. 
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For arriars ol rent the limitation is llircc years Ironi the dale when 
the arrears become due. [.\rt c 1 e ito of the Limitation .Act, 1908]. 

Sums recoverable under section 14 seem to l;dt under .Article 109 of 
the Limitation Act, 1908, because these are the profits of immoveable pro¬ 
perty belonein^- to the pla nlilT which have been wronolu’.lr received by the 
defendant, beins^ without his consent, and, therefore, limitation seems to 
be three tears from the time when the profits are received. 

Registered leases. 

A suit to recover arrears of rent <lue under a ,apistcie 1 ai,^eement has 

been held bv the Calcutta, Bombay, .Madras and f 

m.vcrned hv .trticle lit. and not by Altaic no.- he 

Court held such a suit to be governed by Article no Counci’^” 

ruling must now he deemed to have been nverrtiled I v thr r t t Counct 

which has now definitely settled the c|uesti,m by holding that in case of a 

registered lease, the limitation for a suit for rent is six >eais undir Art.cit 

I 16. 

When does Article 120 apply ?-an important point of limitation. 

Suppose certain land in tiueslion was in possession of one A 
o-,aee ^ The plaintilT R got the land redeemed and obtained possession o 

R was d spossesse l bv .\ on which he brought a suit lor posses- 

„ Civil C»,.. eon. .vhivl, l.e go. 'V .Ivcnc 

decree of the sub-judge was set aside on appeal by ‘ ^ ‘ f,^d„ed 

\.. iinsi the deiision ol the Dislricl Itidgc an .ippial was 

o"' I Bob Court m l the appeal of the plaintill with respect to part of 
" s ee ).ed O noth s'des lodged further appe.M under 

the .ind w.i . > . . decree of the Court of the sub-judge was 

points are uotewortby 

(,) riie suit for me.Mie profits for tbe period belore 10-7-27 for 

whole land is lime-barred. 

(>) n.c suit lor tnes.te profits for the period of 7-5-32 

i l..or,.s J..ri,.g .l..,, pvno.l 

;:r -, .v.«... l. «. ...gm.. 

^ 1 11 -.e i'.vrt /inlv not claim for arrears oi rent oecausc 

lion Act seems to apply and the limitation is six . . ^ 


It. 


s,... ifi L.,1. 22 c It) Nfiul. fi2i a Mild. 7bi M l.C. 754 ; 23 1, C. 753; 37 Bom. 


o'd) 


12. 34 All. 4<34 i4b5) ; lb 1. L'. 14b; 2b All. 158. 

A\ Cal. Tf-tO [W t 1 ; -a f. B- •>. 2 i 9 . Mitra's 

PK Sec llolhvay r. t!un. ..it.:n (^3 t . L. T 182) tiu.toa on 437 MiU 

Imliaii Liiiiilalieii -Act, lOtli Kditien; Sec also 63 1*. K. 1918. 
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But this claim does not seem to fall under this clause of the Teiiancv 
Act, beiug^ neither a claim as arrears o rent, nor under section and, 
is therefore, within the cognizance of Civil Courts. 

Ccurt-fee. 

Court-fee is to be charged ad valorem on the amount claimed. 

CLAUSE (o) 

Scope—does not apply to suits between two sets of co-owners, one 

«^ I use joint land in particular manner 

without payment of dues to him. 

This clause covers ‘suits by a landowner to recover moncvs claimed 
as due for the enjoyment of rigfhts in or over land or in water, includ'ng 
nc-hfe of irrig^ation, rights over fisheries, rights of pasturage and forest 
rights . It contemplates a dispute of the nature described in the clause bet¬ 
ween a “landowner” and a person who docs not hold that position in 
respect of the land in question. It does not apply to a suit between two 
sets of co-owners of the same land one of whom resists the right of the 
other to use the joint land in a particular manner without payment of 
certain dues to him. Such a suit is cognizable bv a Civil Court. 

Ihus where the plaintiffs brought a suit for a declarat on that since 
times immemorial they have been grazing their sheep and goats without 
payment of any grazing dues over the village shamilat and have been pass¬ 
ing them through the village without payment of dues known as kotwali 
kirat, that they are entitled to graze and pass their flock in future and that 
the defendant haye no right to receive any grazing dues or the dues known, 
as kotwali kirat from them and in the plaint it was alleged that the plaintiffs 
vyere proprietors in the village like the defendants and possessed the same 
rights in the shamilat as the defendants, it was held that the suit was 
triable by a Civil Court. 

Other cases falling under this clause—when triable by a Civil and 
when by a Revenue Court. 

(t) Where plaintiff, a tirni contractor of the Montgomery District, 
sued the defendant for monev due on account of grazing dues m 
respect of camels brought from other countries and employed by 
the defendant, alleging that the defendant had undertaken to pa\ 
the tax on behalf of the owners, it was held that the suit fell 
within this clause as it was for money claimed as due for llv 
enjoyment of the rights of pasturage over land, and the fact of 
defendant being sued on the strength of an alleged guarantee 
given by him did not alter the nature of the claim, and that 
plaintiff under his farm from the Government was the guarantee 
of parts of the profits of the Government lands in the district, 
viz, the rights of pasturage and the lands of which the 
of pasturage, or in other words, the right to levy tirni dues, ac 
been farmed lo Plaintiff had been demarcated and formed col¬ 
lection of ‘estate’ Plaintiff was thus a “land owner withm the 

meaning of the Punjab Tenancy Act.^^ 

(ii) But it was held that a suit by a lessee of Government paraoe 
ground for money due on account of grazi ng dues d id^ not ta^ 

15. A. I. R. 1933 Lah. 94 = 140 I. C. 771. 

16. Ibid. 

17. Malik Wazir v, Barkat Khan 30 P. B- 1895. 
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this Act. Tlic suit i.s, therefore, eo^Miizablc bv a Civil Court. 


Court-fee. 

Ad valorem on the amount o’aiincd. ^ 

Limitation- t • o 

'I hrcc y<ars when payment becomes due. |.\rtiele 115, im» a lon 

Act.] See 171 !*• 1 - 

CLArSE (/>) 

This < lause comprises ‘Suits for sums payahle on 
revenue or of any other demand reeoverable as an arrear of 
under any enactment for the time hein-_m lorce. and by a super.or land- 

owner for tlie sums due to him as such. ’ 

Any other demand recoverable as an arrear of land-revenue. 

Set' .sfCtixii <)S 0/ Ihc Piiiijtih r.aml Rc'.'cuiif .Ic/. 1887- 

Held cognizable by Revenue Courts. 

(0 \ suit for a declaration of the ris^hts of a superior proprietor to 
recover dues in kind from an inferidr proprietor is fjoverned by this clause, 
and hene'e coirnizable hy a Revenue Couit. 

(21 Datc-rovonuo :is assessed in tlie Dehra Cihazi Khan DistrioL 
land-revenue within the mcaningr of this Act, and a suit for a sum, claim¬ 
ed as payable on aeeount of the produec of the date trees, therefore, lalls 
under this elause, and the Civil Courts have no jurisdiction to hear the suit. 


18. KInulji hnUsU r. lhma-13 P. H. 1895. 

19. Sliajawnl r. Gluilam Kadiv Khnn = l03 V. 

20. 41 r. P. 1892. 

21. Punmi Lai r. L. S. LhHain:=73 l.C. 

22. Haidar r. laitif Shah-109 IV R, 1890, 


R. 1887, 
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(3) It was held that the produce, with respect to ’ands in <'ullivalin^ 
possession of the Rajputs, of v:llag-e Pohlian I'rohiian, recoverable hv the 
Brahmins of the village was either a due recoverable bv a superior land- 
owner from an inferior landowner or it came within the definii'on of 
“village cess**, and that in either event Civil Courts were barred in taking 
cognizance of it, under clause (p) or 

Held to be cognizable by Civil Court. 

(1) The plaintiffs alleged that the defendant was a co-lessee with 
them of the *'tirnV' or Government grazing tax, for two years, the defen¬ 
dant’s interest being one-third, and that they had paid into tlic Government 
Treasury the full price of the lease. The plaintiffs, therefore, sued the de¬ 
fendant for his one-third share of the amoiinr so paid in, and, the plaintiff, 
before whom the suit was instituted, granted them a decree for part of the 
sum claimed. The parties having appealed, the Additional District Judge 
referred the case to the Chief Court on the ground that the suit appeared 
to be a revenue suit under clause (p) . It was held.that the suit was cogni¬ 
zable by a Civil Court and not by a Revenue Court, as being for a debt due 
by defendant to the plaintiffs for monies paid by the plaintiffs to the Govern 
ment on his behalf.^* 

(2) G.H., one of the village propretors, being indebted for a cer¬ 
tain sum by way of land revenue and mutation fees, gave plaintiff, who 
was a lambardar of the village, a written order or mka for the amount on 
one K who accepted liability thereon, but subsequently refused to pay- 
Plaintiff, thereupon, brought a suit in the Civil Court, aga nst K, and bas¬ 
ed his claim on the said ruka. It was held that the suit vyas cognizable by 
a Civil Court as the liability of K was on the nika only.^’ 

(3) This clause must refer to suits for sum payable on account of 
land revenue as such, that is to say, suits for land revenue or arrears of 
Ijand revenue by a person entitled to receive it. It cannot incaide a suu 
for money advanced to a person to pay land revenue and, not icp<i d t n. 

borrower.^® 

Court-fee ijd valorem on the amount claimed. 
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S. 78 (/) The general superinteudence and control over 

all other Revenue Officers and Revenue Courts 

vested in> and all such officers and 
Courts shall be subordinate to the Financial 

Commissioner. 


SuperiiitencJeiice 
and control ot 
Revenue Officers 
and Iteveuue 
Courts. 


(2) Subject to the general superintendence and control 
of the Financial Commissioner, a Commissioner shall contro 
all other Revenue Officers and Revenue Courts in his 

division. 


23. 

24. 

25. 

26. 


A. I. R. 1927 Lah. 259 = 100 I. C. 849. 

Mehra and Ahmad v, Mughla=:33 P. R- 1894. 

Ahmad Khan v. Ghulam Hussaiii = 9 P. R. 1896. 

Jamiat Mai v, Khair Muhainmad = 126 P. R- 1906=98 P. L. R 


1907. 
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( J) Subiect as aforesaid and to the control of the Cornmiss 
sioner a Collector shall control all other Revenue Officer- 
and Revenue Courts in his district. 

Financial Commissioner’s rulings as precedents—practice 

In riiami iimJ others v. Krish:in ('hanJ nml others,^' a case 

uiKler the Punjab renanev Act, 1 S 87 . the Financial Commissioner observed 

ns follows :— 

“It is always open to the subordinate Revenue Courts to consider pre¬ 
vious decisions of the hi^diest Revenue Court which appears to be relevant 
to the decision of a case pending- before them: and it is desnab.e that th^ 
should follow such decision, even when unpublished where is it ^rfectly 
• erlain that the facts are in all respects similar and the issue is the same. 
But there are obvious reasons for trealin-- unpublished ruhntrs with more 
caution than published rulings. As is very natural in an unpublished ruling, 
thev are not set forth with that fullness which can alone enable a Court to 
satisfy itself than it has before it a ru’lnw applicable to the lacts of the 
(ase whii'b it is eonsideriiii,^. It may be taken for i^ranted that a Court 
whose {l(<''sions ar<‘ binding upon subordinate t otirts will when declaring^ 
a rulint 4 - upon a (piestion of law upon which previous autbontativc decisions 
are ’ackinj^', take steps to publish its decisi(»n. In such a case the facts 
will he set forth in full detail, so that subordinate Courts may find th'. 
j^uidanee which they require". 

In anoilur sase ri'ported as Bithtt tiiid unollier v. SJtih \ath uutf 
ol}n‘rs'~*'y the Financial Commissioner remarked—“A resort to judgements 
oulside the province in revenue cases is generally to he deprecated as, if 
thev are not specifically based on another hna’ law. they are inhentably 
coUiured by the local law. U is not necessary for Revenue Courts m the 
Punjab dealing- with revenue cases to seek guidance outside the rulings of 
the High Court of Falioro and the Financial Commissioners". 

Similarly, it has been held that it is unusual for a Mibordimale revenue 
authority to prefer an earlier to a later ruling by the Financial Commis' 
sioner ou the same subject and the practice is not to be defended.** 

A Court lias not the power to prefer an earlier ruling of the Financial 
Commissioner to one that categorically overrules it.*° 

S. 79. [D The Financial Commissioner or a Commissioner 
Powerto disivi- qi* Collector may by written order distribute, in 

wi^d.-aw*'"' alui such manner as he thinks fit, any business 
transfer eases. cognizable bv any Revenue Officer or Revenue 

Court under bis control. 

{2) The I'inancial Commissioner or a Commissioner or 
Collector may withdraw any case pendin.:; before au}^ Revenue 
Officer or Revenue Court under his coutroh and either dis¬ 
pose of it himself, or bj'’ written order x*efer it for disposal 


27. 

28. 
29. 

50, 


2 P. K. 1919 (Kev.). 

1934 L. L. T. 25. 

1935 L. L. T. 19. 

Lok Math r, Tiust Kai lutel. t luuul olv 


.1934 P. L U. 395. 
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to any other Revenue Officer or Revenue Court under his 
control. 


{3) An order under sub-section {1) or sub-section [2) shall 
uot empower any Revenue Officer or Revenue Court to exercise 
any powers or deal with any business which he or it would 
not be competent to exercise or deal with within the local 
limits of his or its own jurisdiction. 


Appeal, Review and Revision. 

S. 80. Subject to the provisions of this Act, and the rules 
^ j thereunder, an appeal shall lie from an original 

'** *"’' or appellate order or decree, made under this 

Act by a Revenue Officer or, Revenue Court, as follows, 
namely,— 


(a) to the Collector when the order or decree is made 

bv an Assistant Collector of either grade ; 

(b) to the Commissioner when the order or decree 

is made by a Collector ; 

(c) to the Financial Commissioner when the order or 

decree is made b}'’ a Commissioner ; 

Provided that— 

(i) an appeal from an order or decree made by an 

Assistant Collector of the first grade specially em¬ 
powered by name in that behalf by the Focal 
Government in a suit mentioned in the first group 
of sub-section (3) of section 11 y shall lie to the 
Commissioner and not to the Collector ; 

(ii) when an original order or decree is confirmed on 
first appeal, a further appeal shall not lie , 

(m) when any such order or decree is modified or 
reversed on appeal by the Collector, the order 
or decree made by the Commissioner on further 
appeal, if an 3 ^ to him shall be final. 


This section corresponds to section 13 of the Punjab Land 
Act, 1887. The law of appeal narrated above is very simple. 

orders and decrees passed by a Assistant Col.ector ^ Pom- 

CoUector and original order and decrees passed b> a Col ector ^ ’ j 

missioner, and to the Financial Commissioner when the ongna 
cree is made by a Commissioner. When an original , order 

firmed on first; appeal, a further appeal shall not ^he order or 

or decree is modified or reversed on appeal by the > shall be 

decree made by the Commissioner on further appeal to 1 , » 

final. 
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'\n appc-Ml from an order or decree made by an Assistant Collector of 
the first grade specially empowered by name in that behalt by the Local 
GovernLm in a suit mentioned in the first group of sub-sec ton 3.of sec- 
tC 7- (ordinarily triable by a Collccu.r|. shall be to the Commissioner 

and not to the Collector. 

How far Civil Procedure Code governs the right of appeal under 
S. 80-S. 104 and Order XLIII. rule 1. C. P. C.-application-no 

second appeal in certain cases. 

It was held in KaJi Dots and others v. Rrahnuiii and others^' that the 
only possible interpretation of section 8o (M of the Punjab Tenancy Act 
was that when a Collector as a Revenue Court passed a judicial order the 
appeal fay to the Commissioner, and that the matter being provided for 
in the Act, section 88 (2) did not make the Cvil Procedure Cotle appbcable 
It has. however, been laid down by Mr. Miles Irvinj. ainl Mj^H. Advert 
rinancial Commissioners in Ghclni, aud others v. I. on .Siiigli It . g- 
cdthal section 80 of the Tenancy Act lays down that an appeal .tes from 
the original or appellate order or a decree laid under the Act by a Revenue 
Cfficcr or a Revenue Court, and that this section confers a 
ctinnot be removed bv the ancillary provisions ot the C ivil I rocedure Code. 
Against this we observe in the first p’ace that the right of appeal given bv 
section 80 of the Tenanev Act. is subject to the provisions of the Act and 
rules thereunder. Now bv section 88 of the Te.tancv .Act, tn the absence 
of rules made regulating the procedure ol Reveuue C ourts. 
cedure Code applies to all proceedings m Kevemte Courts subject to the 
provisious of tlH- Act. Therefore the CA il Procedure Co.le lakes place 
of rules unde, the Act, and the right of appeal given by section 80 of he 
\ct is subjec, to that Code, and to the hmuation> laid down bv it. 11 e 
'therefore nde, thot the provisions of seetion So ol the I enoncy 
he rend snhjeel to those of section .04 ol the ( red Procedure Code ond 

Order 43, ride i”. 

Section .04 atid Order 4 . 1 . n.le t of the Civil Procedure Code enumera^ 
the ...tiers from which an a,,peal shall lie. and save as 

ip the body of that Code or by anv law for the time being m force, an 

apprnl docs I*'-' otlu’i orders. 

riu. neliti.me. oblaimtl a decree for rent against one Abdul Hak>m on 
the 2 Stb August, ..ci- Rrfore this a t'ertain potato crop had 
cd l.v or.lei elated llu' ...ih March, .., 30 . Resjx.ndent, one 
ject.d that the cr..p was his pmchase, hut the Court overrulal 
ion However, in appeal the Collector accepted it, and the 
Uu'n a,Ipeale.l .0 th.. Omt.t,issi...tc., 1. was hcld_-rhc potato crop should 

clearlv never hav.- been attache.l before judgniesnt. \ ide, O. • 

• p- C nor was .l.eiv anv appeal against the order d.snt.sstng Abd«Uah s 

pjtition.' Uiult r tv 2., R, 03l C. 1 '- C., this order vvas not 
I do not agree with the Icar.ied Commissioner that sect on ^ ™ 

Tenanev Act conf.i s a right ^p.•.•llu•ally excluded by the v ^ 

Code which applies to all pr... ce.lmgs under the 1 enaney A.i m the absence 

of special rules.___ 

31. 1 1‘. U. (Ucv.). - 

52. 1952 L. 1. T. IM ; Soo alst. 1^52 b. 1. T. 120; 1951 1. U T. 48-l«lfPX.L. 

52 (lU'v.). 

55. Natiia Singli r. AluhilliUi etc. = 1951 L. L. T. 48. 
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When an application to set aside an ex-[)<u'lc decree is 
appeal lies.®^ 


accepted no 


When second appeal does not lie—original order or decree confirmed 

on first appeal—meaning and scope. 

Where the first appellate Court modifies the decree of tlie trial Court 
In favour of the appallant decree-holder, the appellants cannot prefer a fur¬ 
ther appeal from the order of the first Appellate Court, because the peti¬ 
tioner as a result of his appeal is better off in consequence of tlu* order of 
the first Appellate Court and even if the first Appellate Court had merely 
confirmed the order of the lower Court, no second appeal was competent.^’ 

Where a suit for occupancy rights in certain fields was dismissed 
partly as regards some of the fields, by both the Assistant Collector and 
the Collector, It was held that no appeal lay to the Commissioner, but inter¬ 
ference on revision was quite justified in proper cases.®® 

When once a Collector has passed an order, his successor can only 
interfere by way of review. But where the successor merely decides that 
the exist:ng order should not be altered, there is no fresh order and no 
appeal to the Commissioner is competent.®' Where the Collector In appeal 
affirms the order of the lower Court, no second appeal is competent from 
his order and the fact that the Collector subsequcntlv modifies his previous 
order on review does not create a ground for fresh appeal.®® 


See also comnieiifarv under section 82. 

To prevent a further appeal the origina' dec ree or order must be con¬ 
firmed absolutely in regard to substantia! facts. I'he concurrence ot the 
two Courts must be absolute in regard to all substantial rights dependent 
on facts and concurrence as to a portion of a plaintiflF^s c.aim is not enough. 
Plaintiff sued for possession of 224 kanals of land in the Court of the 
Tahsildar, who decreed 10 hanaJs to plaintiP. and dismissed^ his suit as to the 
residue. Plaintiff appealed to the Deputy Commissioner :n respect of the 
214 kanals disallowed by the Tahsildar, and the defendant also appealed 
from the order decreeing to plaintiff 10 kafials. Plaintiff s appeal was dis¬ 
missed, and the defendant’s accepted. The suit bemg dismissed plaintiff 
then appealed from the whole of the Deputy Commissioner s decision to 
the Commissioner, who held that two orders having been passed by the 
lower Appellate Court,- an appeal would not lie from both, and that so far 
as 214 kanals were concerned a second regular appeal would not be in 
consequence of the concurrence of the two lower Courts, but that plaintift 
was at liberty tc appeal in respect of the jO kanals as to wh ch the lower 
Courts had differed. It was held that to bar a second regular appeal the 
concurrence of two Courts must be absolute in regard to all substantial rights 
dependent on fact and that a concurrence of the courts of the first and 
second instance as to a portion of plaintiff’s claim dicl not dcpri\e him o a 
second regular appeal in regard to the whole claim.®^ 


34. 1952 L. L. T. 120. 

35. - Abdulla Kam Dayal'=1951 
Crown=1927 L. L. T. 37. 

36. Bhola v, Buddl!an = 1931 L. 

37. 1933 P. C. L. 38 (Rev.). 

38. 1932 L. L. T. 6. 

30. Nighaya v. JuUa=.=76 P. R. 
12 P. R. 1880. 


L. L. T. 12; Rjii Faiz Mohammad Kiian v. the 

L. T. 13. 

1869; See also 23 P. B. 1879 ; 63 P. R- 1879; 
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Modified or reversed—second appeal competent. 

I Ih* corro' t'on of an error and consequent modification of the decree 
of a court of first instance by the Collector on appeal ^Wes further appeal 
on the whole lase to the Commissioner under proviso {Hi) to section 8o 
above. 

W'liere the first Court found that the ptaintiflf was entitled to rights of 
occupancy uiu’er section 5, Punjab Tenancy Act. and the Appellate Court 
found that he came under section 8, it was held that the decree of the first 
Court was modific-d i)\ tlie Appellate Court, and that the second appeal 

layA^ 

Plaintiffs in ihe first Court obtained a decree for possession of land 
on payment of compensation to defendants for a bui’ding thereon, the mate¬ 
rials of whicli, however, <!efendants were allowed the option of removing 
in I'eu of compensation. Ihe plainlitls appealed to the fudicial Assistant, 
who modified the order of the first Court by setting aside the part of it 
awarding compensation, reserving liberlv to the defendants to remove the 
materials of the building. .\t the same time the Judicial Assistant dis¬ 
missed a cross appeal brought l)y defendants. It was held that the Judicial 
.Assistant’s decision 011 p’aintilV's appeal modified the decision of the first 
Court on a j^oint material to the merits of the case and, therefore, a second 

regular appeal 

'I'he combined (dTect of sections Ho and 93 is that, as regards appeal, 
a single decree passed against 200 separate tenants should be regarded as 
made up of 200 separate and distinct decrees, each of which affects only 
one tenant, l lierefore, when the first decree is reversed as regards some 
of the tenants onlv, it has not the efl'ect of modifying the whole of the ori¬ 
ginal decree.'''' 

The plaintiffs (landlords) sued to eject the defendants, tenants, under 
section V; (u) of the I'unjab ronancy Act, on llic ground that the tenants 
had used the land lomprised in the tenanev in a manner which rendered it 
unfit for the purpose for which they held it. The Assistant Collector order¬ 
ed that the defendants should hi* ejected unless they demolished the shop 
and made the land fit for cultivation. The Collector, on appeal, directed 
simply the ejectment in favour of the landlords. The Commissioner rejected 
the further appeal of the ten.ints as not admissible on the ground that the 
Collector had upheM tlie orxler of the Assistant Collectiu*. ll was held that 
the order of Commissioner refusing to entertain the appeal was wrong, as 
the order of tiio first C’ourt was modified on appeal, and a further appeal 
was admissible.''' 

Where a suit for occupancy rights was dismissed by the Assistant 
Collector an-:! the dismissal was appealed against to the Collector who 
remanded the case to a new olhcer who had succeeded to the post and the 
new .\ssistant Collector instead of suhmilting a report to the Collector, 
varied his predecessor’s order, it was hold that he had no jurisdiction to 
vary his predecessor’s order and that the original order of the Assistant 

40. Jaimal r. Maicllian = 3 P. R. 1891 (Rev.). 

41. 11 T. R. 1876. 

42. 67 P. R. 1878. 

43. Xatliu V. Siidaroo- 1 P. R. 1890 (Rev.) 

44. 3 P. R. 1904 (Rev.). 




Collector should be treated as a report to the Collector and the 'Ct)lJertor’s 
order of confirmation was an acceptance of the report and that ri4;;ht of 
appeal should be open to parties.*’ 

An order of remand passed by the Collector on appeal is appealable to 

the Commissioner. (See O. 41, R. 1^3, C. P. C.)."** 

When the Collector on appeal direoted ejectment m favour of land¬ 
lords and the Commissioner rejected further appeal on the ground that 
the Collector had upheld the order of the Assistant Collector, held, that 

the order refusing" to admit the appeal is wrong" and that it could be 

entertained under section 80 {3) of the ActA^-a. 

Order of review—whether appeal lies. 

No appeal lies from an order by a Revenue Officer refusing to re¬ 
view or confirming on review, a previous order. 

Grant of sanction to review an order is not in itself an order and is, 
therefore, not subject to appeal."*® 

Official rules in respect of filing of appeals. 

(Financial Commissioner’s Standinf^ Order ho. 3, paras. 16 22.) 

Registration of Appeals. 

j 6 . Petitions of appeal as should, prescribed for Civil Appeals in 
section XXllI, II (h) i"',. Volume II of the Judic:al Circulars, be register¬ 
ed on the day of admission. 


Copy of decree to he filed. 

,7. Appellants should always file, with the petition of appeal and the 
Copy of the judgment appeale.l against a copy of the decree appealec 

against. 

Vernacular copies of English orders not required. 

18. It is not necessary to file copies of orders in .Ve'-nacular as well 
as in English. Where the English order is the 

to file a copy of the order in Enghsh, on a stamped paper of the preseno 
ed value, without its counterpart in vernacular. 

Terms 'appellant’ and 'respondent’ not to he used. 

19. As confusion frequently arises f™*" cLuns "TspecialW 

pellanC and ‘Respondent’ in two successive Appellate Courts.^^^^pec^^^.^ 

when the parties ^Sntiff’ and ‘defendant’ through- 

p>ossibly arise. 

Appellate files transmitted in vernacular. 

T f tn the Financial Commissioner files should 

not b”'tratmted nnd.^EnjS.h doctot or 

be so returned except in cases of impor^n^or geneia. interest ._ 

45. 1927 L. L. T. 4=1926 P. C. L 29 (Rev.). 

46. See 1 P. R. 1905 (Rev.) „ t n lonn 

46-a. Karam Baksh v. Ghulam Mohammad=79 P. L. K- 

« 3 " P. E. m2 P. b. E. WK 
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liifoniiaiioH to appelhnil when nppeal is rcjccteiJ. 

21. (a) W'hen an appeal is rejectee! by the Financial Comm‘ssioner, 

the appellant, if present, is informed of the order. If be be absent, a brief 
nieinorandum is sent direct to the Col’cctor to be fjiven in orlg^inal to the 
appellant, and a copy is also forwarded to the Commissioner for informa¬ 
tion but no robkar is issued. 

(/>) When an appeal is rejected by a Commissioner or Collector it is 
sufheient for him to intimate the result to the officer or Court from whose 
order the appeal was laid. .\ copy of the order on appeal in such a case 
need not be sent unless the Commiss’oner or Collector specially so directs. 

(r) When an appeal is accepted by a Commissioner or Collector he 
ma\ , where he thinkt it desirab’e, direct that a translnliim of his order be 
sent to the officer or Court from whose order the nppeal was laid. 


Disposal of unstamped petitions to the Financial Commissioner. 

22. W’hen an unstamped petition is presented to the Financial Com¬ 
missioner which is to be transferred to a subordinate olFcer. a slip will be 
attached to the effect that no action should be taken on the petition until 
h is stamp(‘d with a Re. t/ Court-fee stamp under S<‘hedu’e II (/) (c) of 
the Court Fees .Act, VII of 1870. 


Confirmation of ex-parte decrees—Court competent to set it aside. 

1 he decree of an original Court merges in the decree ov order of an 
\p|)ellatc Court passed under section 551, Ciyil Fn.H'cdure Code, 1882 
(corresponding to O. 41, R. ti of C. T. C. n>iS), and an application 
un<ler section 108, C. P. C., 1882, (corresponding to O. (), R. 13) for 
setting aside such a decree should he made to the .Appellate Court. 


Procedure in appeal—notice to the parties necessary. 

.An appellate Court must fix a date for the hearing of an app)eal and 
giM' notice of the date to the appellant. It cannot set aside the clear pro¬ 
vision of law by disposing of it on the merits on a day of which notice 
lias not been given to the appellant even though the appellant on the date 
of filing it may have expressed an intention not to appear at the preliminary 
hearing.*® 
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I>iiiiitat lull 
;i I'l'Ciils. 


The period of limitation for an appeal under the 
last foregoing section shall run from the date 
of the order or decree appealeda gainst, and; 
shall be as follows, that is to sav,— 


(a) 

(b) 

(c) 


when the appeal lies to the Collector—thirty da}'?* 

when the appeal lies to the Commissioner—sixty 
days, 

when the appeal lies to the Financial Commis¬ 
sioner—ninety days. 


49 . 8 r. K. im (Rev.). 

50. Khushala v. Khushwant Rni = 7 V. R. 1880 (Rov.l 
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Where in proceedings under the Tenancy Act any section, Rule or 
Order of the Civil Procedure Code has the force of a rule under the 
Tenancy Act it is reasonable to hold that the period of limitation in Schedule 
I of the Limitation Act as applicable to that section, Rule or Order applies.* 

Computation of the period of limitation is subject to the provisions 
of the Limitation Act {Vide section 83 of the Act.) 


S. 82. 


(7) A Revenue Officer, as such, may either of lii.s 

own motion or on the application of any party 
iWuTofficers.'' interested, review, and on so reviewing modify, 
reverse or confirm any order passed by himself or by any 
of his predecessors in office : 


Provided as follows: 

(a) when a Commissioner or Collector thinks it 
necessary to review any order which he has not 
himself passed and when the Revenue Officer of 
a class below that of the Collector proposes to review 
any order whether passed by himself or b 3 ^any 
of his predecessors in office, he shall fir5t obtani 
the sanction of the Revenue Officer to whose 
control he is immediately subject ; 

(b) an application for review of an order shall not be 
entertained unless it is made within ninety days 
from the passing of the order, or unless the 
applicant satisfies the Revenue Officer that he 
had sufficient cause for not making the application 

within that period ; 

(cl an order shall not be modified or reversed unless 
reasonable notice has been given to parties affected 
thereby to appear and be heard in support cf 

the o’ der ; 

(d) an order against which an appeal has been prefer¬ 
red shall not be reviewed. 


(2) For the purposes of this section the Collector shall 
be deemed to be the successor in office of any Revenue Officer 

of a lower class who has left the district or has ceased to 
ot a lower cias Rp„enue Officer, and to whom there is no 

exercise powers as a Kevenue , 

successor in office. 

(3) An appeal aball not lie from an order refusing to 
review, or confirming on review, a previous orde . 


1 . 27 P. E. 1932 (Vol. 2 ). 
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opportunity of beinjj 
oalor refusing to re- 
(Tjuiii Ailministraiion 


This section corresponds to section 15 of the Punjab Land Revenu* 
Act, 1887. 

This section applies to Revenue Officers only as distinct from Revenue 
Courts. 

Review of orders—scope. 

l^evcnue Officers of all grades possess large powers of revising their 
own ord(MS and those of their predecessors, provided no app>eal against 
them has been lodged. In the case of .Assistant Collectors, however, 
the exercise of this power is in every case subject to the previous sanc¬ 
tion of the Collector. If the latter wishes to review any order not passed 
hv the predecessor of himself or of any former Revenue Officer of a lowr 
(lass who has left no successor in office, he must obtain Commissioner’s 
permission. The Commissioner mav, like the Collector, review his own 
order but without the leave of the Financial Comnvssioner he cannot re¬ 
consider an order passed by a former Commissioner. I he power of the 
Financial Commissioner to review an order of any of his predecessors is 
not subject to any such restrh'tion. Applications for review can only be 
ent(*rtaincd when they are presented within ninety days of the date of 
the order to whi('h exception is taken, but apparently there is no legal 
limitation of the time with'n which a Revenue Officer may review an order 
of his own motion. Of course, persons who will be etTected by the modi¬ 
fication or reversal of an order must be given an 
heard in its support. There is no appeal from an 
view, or <'onfirming on review, a previous order. 

fy(ir(i. 260). 

Repeated applications for review. 

It is clear that a Financial Commissioner can review h‘s predecessor’s 
order suo woto and at any time in the interest of justice.= In K/init 
Buhadur v. Fateh Mohammad e/c.,'* the plainlilT sued for recovery of Rs. 
S5-S-0 on account of remission of a protective lease and the claim was 
decreed and the decree was reversed on appeal by the Commissioner and 
revision was rejected bv the Financial Commissioner. His successor 
granted application for review and ordered that the decree passed by the 
Assistant Collector should be enforced and the hachh of this well revised so 
as to give tlu lienefit of the protective lease to Khan Bahadur, the sole- 
owner of the well. He passed an order as to costs. Subsequently apphea- 
lion for review in regards to costs was rejected. 'The plaintiff applied for 
review for llto third time. The h'inaiu'ial Comniissioner granted the 
appTcation and awarded costs in the Revenue Courts throughout to the 

petitioner. 

.An order can be reviewed bv the officer who made the ordei sought to 
h(‘ reviewed and it is not competent to such officer to send the case to a 
sul)ordinalc for the purpose.* 

When should the review be allowed. 

I'he corresponding prt^visions under the. Civil I’roceduro Code arc laid 
down in section 114 and Order 47 of Scliedule 1. In keeping with the 


2. 3 1’. W. H. 1908. 

7 1926 L. L. T. 7 . 

4 Qalnil r. Khainiii and idlirrs- 1930 L. T., T. 15. 
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spirit of the law there it is submiled ihal review should be allowetl wlien 
the applicant requesting- for review contends that there was ('erlain new 
and important matter or evidence which, after the exercise oi due diligence, 
was not within his knowledge or could not be producctl by him at the time 
when the order was passed, or that there is some mistake of error ap¬ 
parent on the face of record, or on any other sufficient ground, for ins¬ 
tance, that the notice of appearing before the Revenue Officer on the 
appointed date to oppose the subject-matter of the order was not served 
upon him and therefore he could not be |jresent. It must not however, 
be understood that these are the only grounds on which review can bf- 
granted. The powers are very wide. But the ground of review must be 
something which existed at the date of the order. 

Review as substitute for appeal or revision. 

It is not the Intention that the procedure for review should be used 
as an alternative to appeal or rev sion. ' 

Sub-section (1) (a). 

.\n order granting sanction should be so worded as it may not be taken 
as prejudging the case.® 

A sanction to review given under this sub-section is not an “order” 
and is, therefore, not appealable.' 

Sub-section (1) (b)—limitation. 

Sub-clause (h) of the proviso provides a period of ninety days for an 
application for review. But there is no time limit within whicli a Revenue 
Officer may review an order of his own motion. Thus the Financial Com¬ 
missioner can sito mofo review even his predecessor’s order at any time. 

According to section 83 of the Act. in computing the period prescrib¬ 
ed by this section for review, the provisions of the Indian Limitation Act 

shall apply. 

Sufficient cause for delay. 

Under this clause, however, if the applicant satisfies the Revenue 
Officer that he had sufficient cause for not making the application within 
that period, the application can be entertained even after ninet) days. 
Each case, of course, will be judged on its own merits. 

Sub-section (1) (c)—notice for review. 

As required under this clause, where a Revenue Officer proceeds to 
review his order he must give opportunity to the person anccled to appear. 
Where he omits to do so, the procedure is not proper. 

Sub-section (1) (d). 

Clause (d) of the proviso to sub-section (i) lays down that an order 
against which an appeal has been preferred shall not be review e . u 

6. Tek Ram and others v. lUmshi Ram =^1930 L. L. T. 17. 

6 . 34 P* L* R* 631* rr\ I'fc T 11 1Q10 ^nn 

7 . Ahmad r. Ahmad = 3 1*. R. 1912 (Rov.)=15 I. C. 937 = 52 1. L. h. • I- 

8. 3 P. W. R. 1908 (R«x.)=lf4 P- , ,, is Tih 216 

9. See Mohammad Akbar Khan v. Court of Wards and others = 15 Lah. 

P. C. = 1934 P. C. 93 =36 P. L. R. '133=147 I. C., 9%. 

10. Mahla Singh v. Crown = 1931 L. L. T. 20, 1930 L. . . 
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appeal 5s withdrawn, it is as thou^li no appeal had been preferred and 
hence it seems open to the party to apply for review. 

W here an appllcallon for review has been p-esenrted by a party to 
ihe order, and an appeal is afterwards preferred from the same order, the 
rir-rer (o the application for rex iew 's made docs not seem thereby 

deprived of jvirisdlction to entertain the application. But that power exists 
so lono- as the appeal is not heard because once ^ the appeal 
is heard, the order on appeal is the final order 
and llie appl-eailon for rc\iew of the order of the onicer of 
instanee can no lon^-cr be proceeded with. On the other hand, if the 
apphention for review is j^ranted and a new order is passed, the appeal 
<-annot be lieanl and it must be dismissed for tlie order appealed from is 
superseded b\ the new order and tht hcarinsr of appeid wdl be meaningless. 
'I'his is also in spirit with the law laid down in section 114 and Order 47 
of Sclicdulc I of the Code of Civil I’rocedure. 

W'licrc a suit for (X'cupancy rights was dismissed bv the Assistant 
Collector and the dismissal was appealed agfainst to the Collector who re¬ 
manded the ( ase to a new officer who has succeeded to the post and the 
new Assistant Collector instead of submittinir a report to the Collector, 
varied liis predct'cssor’s order, hrhL that he luui nt> junsdu'tioa to vary 
Ills pi-eduessor's order. Held, further that the original order of the 
Assistant Collector should be treated as a report to the Collector and the 
ColU'ctor’s order of confirmation as an acceptance ol the report and that 
tile ri^dit of appeal should be open to the parties.” 

Sub-section ( 3 ). x/ta ih n t ^ r^r 

‘<ul)-scction (3) above is analogous to Order XIAIll, Kule ^ , ol 

Ihe Civil Procedure Code. No appeal shall lie from an order refusing to 
review or confirming on review a previous order. It should also be noted 
that though no appeal lies from an order rejecting an application for re- 
^■iew. it floes not pre<'lu.le a sef'oiid application^ or review on grounds 
fliffrrcnl from those taken in the first application. There an appeal 
from a review, that is, from an order passed on review provided it is not 
an order confirming on review a previous order.” 

Extension for the time of appeal on review. 

See cntrinienlary 7(m/er section 83. 

'I'lic following may repay perusal : 

‘ Sufficient cause " for presentation of an application for review after 

ninety days- ... , t 

If the application for review is not presented within ninety days ot 

the passhig of the order, the Revenue Officer can entertain it onl\ if the 
applicant satisfies the Revenue Otficer that he had sufficient cause for not 
making the apidleailon within that period. (Section 82 (t) (h).) Where 
a party applvlng iov a review of judgment after the expiry of the period 
of ()o days ;iilowed by the Code had not shown any just and reasonable 
cause for not preferring his application within the prescribed period the 
order admiiling the review was held by the Privy' Council to have been 
iinproperlv granietl ami was set aside with all subsequent proceedings. 


11. Thip Ihnn r. Sada Savh=^1927 L. L. T. 4. 

12. Aiiinad c. Alima(l~5 P. U. 1912 (Rev.) = 16 I. C. 937. 
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(XIV Beg,, L. R. 373, S. C. L. R. 2, L A. 58, Rivaz, p. 21, ^fh edifton). 
The question is what or what is not sufficient cause? 

The causes accounting; for delay in applying* for, and intended to 
justify, the g-rant of a review, must be of grave importance (3 W.R.P.C. 
45, S. C. VII I\I. 1 . A. 283). A Court ought not to extend the period 
merely out of benevolence to the party seeking relief 50 L. |. C. T. 4 . 
Rivaz p. 28). Goodness of applicant’s case is no ground for extending 
the time fixed (92 P. R. 1886). 

The pendency of an appeal is not “sufficient cause” for not present¬ 
ing an application for review earlier within the period allowed. Nor can 
an applicant plead his ignorance ol llie efiect of the; judgment as a justi¬ 
fication for his delay, (i L. R. VUI Bom. p. 26). The fact that a decision 
of the Highest Court has altered the view of the law which prevailed at 
the time of the decision ’s not sulficient (i L. R. it All. 287; 5 Bom. 107). 
Mistaken advice of a pleader is not sufficient cause. (30 P. R. 1HS6). 
^lere ignorance of law is also not sufficient cause. SimilarK, an al ega- 
tion of a mere miscalculation of time is not ordinarily sufficient, fi L. 

R. I All. p. 250.) 

Bona fide pursuing a wrong remedy may be a sufficient cause 
(I L. R. IX All. 658), but the poverty of the applicant and Ine fact that 
she is a pardanashin lady cannot constitute “a sufficient cause 
(I. L. R. IX All. p. 6 s^; 9 I- C. 222). Extreme delay in furnishing copv 
of translation of judgment m*ght be sufficient cause for extending the 

time (145 P. R. 1883). 

It is a’so to be noted that the provision allowing' the admission of an 
application for review after ninety days on the growing of a sufficient 
cause does not affect the provisions of the Court-Fees Act as regards the 
fee to be paid on an application for review. (39 I ■ R- > 8 / 9 . I- L- '<• 

Mad. 134). 

S 83 Ill the computation of the period for an appeal from 
n ’ F or an application for the review of, an order 

kSS'I" mider tWs Act, the limitation therefor shall 
appeals and appli- i crovenied bv the Indian Limitation Act 


cations for 
view. 


1877. 


Extension for the time of appeal-section 5 of the Indian Limitation 
Act whether applicable 

Sub-section (2) of section 29 of the Indian Limitation Act, 1908, runs 
as fallows :— 

“Where anv special or local law prescribes for any suit, appeal or 
Where a y p different from the period prescribed 

application ^ Penod provisions of section 3 

therefor by the in that schedule, and for the pui- 

if such period were Prescribed . prescribed for any suit, appeal 

pose of determining any period ot limitauon pic 

or application by any special or loca aw c ^ - 

• W the "and w^^ th^y" e not 

“oreSly' exeSd by such special or local law; and _ 

' (b) the remainiog provision, oi the Ac. shall not apply ■ 
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It will ihus be observed ihiit section 5 of the Indian Limiration Act, 
h,o 8. under which delay can be excused, is not one of the provisions the 
applieation of which is extended by the Act to proceeding's under a spccal 
or local law. Can section s of (he Indian Limitation Act, 1908, therefore, 
npplv 10 appeals imuUt tlic T.-nan.-v Art? ObviousK not : But sec A 

and ,.lh, rs V. (unuh, .\h,l ,nul nlhrrs (U,^2 L. L. 1 . 35 ) •"'nd Narindet 

Sini:h V. Msl. Shiv Drvi (.<,32 L. L. '1 . 37). .>"0 cases under 

the Land R. venue .Act, in which the Financial Commissioner has he.d that 
the principles of Limitation .\ct including section 3 apply to proceedings 
before Revenue Officers to extend lime under section 5 of that Act in a 

mutation appeal. 

Bona fide mistake. 

Whc-c tbc petition of appeal to the Financial Commissioner was 
stamped with Court Fees under the oUl law and the deficiency under the 
new law was made good after the expiry ot the period of limitation for 
appealing, it was held that it was a hoiiii fitir mistake and the appeal ough. 

to be heard on merits. 

Appeals barred by time to be dismissed. 

Appeals barred hv time are to be dismissed. In Farida v Sham 
Sinch" tile Financial Commissioner revised and set aside the order of 
the Commissioner who knowing that the appeal was barred by limitation 
bad beard it on the merits and thus eommitted material irregulantv in 
exercising jurisdiction as an appellate Court. The cases reported as 
S,„uhn Sifr/, V. Dan, .S/muhar (20 .Ml. 78 ). Fam Cop,,/ j,>oo„,hoo,nvaIa 

y. loharwal Khouka (30 Cal. 473 ) ttt'tl 'V 

1 \ L. |. 176) were distinj^uished on the fjround tiiat in all of them the 

ciiiestion whether a sub or proccedino^ was or was not barred by limitation 
was before the and in each case he deckled that the case was not 

barred bv limitation, while in the case before the Commissioner there was 
no ciiiesOon as to limitation hut the fact that the appeal was barred by 
limitation was patent and the Commissioner rccog^nised so and yet procced- 
i-d to decide it <ni nuTits. 

Extension for the time of appeal on review. 

It is clear from section 5 of the Indian Limitation Act that the time 
for appeal is not extended, as of right, bv the mere pendency of a review 
application, but under the provisions of that section. If an apphcat:on 
for review is rejected the appeal is preferred ap:ainst the original order of 
whieb review was sought and the time for appeal runs from the date of 
the original order. On the other hand, if the review has been gran^d, 
fresh order would be passed on the rehearing, even though the original 
order is iikmcIv repeated at the rehearing and accordingly time for appeal 
would reckon from the date of such fresh order. When review is filed with 
promptitude and prosecuted with diligence and there is reasonable pros¬ 
pect that the applicant will obtain all by the review that he could obtain by 
appealing it is a sufficient ground for delay in appealing, and so time for 

appeal can be extended in such a case. 

See eownienfary uuiier seefiou 5 of Rustoniji's ami Miira's Com- 

vieniarics on ihe India JJmitaiion Act. 


13 . Sliiv l.;d r. !.;ilu-1923 L. L. T. Ch. 

14 . 1934 L. L. T. 
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Note. 


In view of what has been staled above, it must be clearly not¬ 
ed that the above remarks will apply only if it is held that section 5 of the 
Indian Limitation Act is applicable to appeals under the Tenanc\' Act. 


S. 84. (7) 

Lower to call 
ior examine and 
revise proceetUngs 
oi: Revenue Offi¬ 
cers and Revenue 
Courts. 


The Financial Commissioner may at any time 
call for the record of any case pending before, 
or disposed of by, any Revenue Officer or 
Revenue Court subordinate to him. 


(2) A Commissioner or Collector may call for the record 
of any case pending before, or disposed of by, any Revenue 
Officer or Revenue Court under his control. 


(3) If in any case in which a Commissioner or Collector 
has called for a record he is of opinion that the proceedings 
taken or the order or decree made should be modified or 
reversed, he shall submit the record with his opinion on the 
case for the orders of the Financial Commissioner. 


(4) If, after examining a record called for by himself 
under sub-section (7), or submitted to him imder sub-section 
(2), the Financial Commissioner is of opinion that it is 
inexpedient to interfere with the proceedings or the order or 
decree, lie shall pass an order accordingly. 

(5) If, after examining the record, the Financial Con^ 
niissioner is of opinion that it is expedient to interfere with 
the proceedings or the order or decree on any ground on which 
the High Court in the exercise of its revisiona.1 jurisdiction 

may, under the law for the time being in force, interfere with 

proceedings or an order or decree of a Civil Court, he shall fix 
a day of hearing the case, and may, on that or any sii ^quen 
day to which he may adjourn the hearing or which he may 
appoint in this behalf, pass such order as he thinks fit in the 

case. 


{6) Except when the Financial Commissioner fixes under 

sub-section (5) a day for hearing the case, no pa,r y ^ 

right to be heard before the Financial Commissioner when 

exercising his powers under this section. 

Revisional jurisdiction of the Financial Commissioner-prmc^ 

8cope-“on any ground on which the High Court may intertere . 

Section 115 of the Civil Procedure Code lays down 

The High Court may call for the "^Lr^Ld^H vJhich no 

decided by any court subordinate to such g _ 

” 
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(h) to have failed to exercise a jurisdiction so vested or 

(c) to have acted in the exercise of its jurisdiction illegally or with 

material irregularity, , 

the High Court may make such order in the case as it thinks tit. 

I'he High Court has no power to interfere in revision under this sec¬ 
tion except in the three cases mentioned above. Whether a particular 
order i^ expcdieni or not is not a ground on which the High Court can 
interfere under this section.^® Again, it is not the province of the High 
Court to enter into the merits of the evidence ; it has only to see whether 
the reciuircmcnts of the law have been duly and properly obeyed by the 
court whose order is the subject of revision and whether the irregularity 
;is to failure or exercise of jurisdi('tion is such as to juslil) inlcrfercnce 

with the order.” 

It is also to be noted that the High Court cannot act under this sec¬ 
tion in an\' case in which an appeal lies to that Court. 1 be word appeal 
is not confined to first appeal, it includes second appeal. 

According to sub-section (5) above, therefore, the hinancial Com¬ 
missioner may interfere on revisional side if the subordinate court 

appears— 

(a) to have exercised a jurisdiction not vested in it by law, or 
(/>) to have failed to exercise jurisdiction so vested, or 
(c) to have acted in the exercise of its jurisdiction illegally or with 
material irregularity. 

It is also clear from this sub-section that the h'inacrial Cominissioncr 
will interfere 011 revision only if it m his opinion tix-pediaU to interfere 
uilli the proceedings or the order or deiTc^-. 1 he I'inanrial Commissioner 
nas within the limits prescribed for the revisional jurisdiction of the High 
t'ourt an absolute discretion to determine whether his intervention is ex¬ 
pedient. The broad principle followed is to interfere only when a refusal 
io interfere would result in injustice or failure of juslice.^^ He is not 
necessarily bound to interfere even when there is a defect of jurisdiction 
unless he' is satisfied that his declining to interfere would lead to an in¬ 
justice or failure of justice. I he power is plenary and is to bo used on 
his discretion for remedying errors committed by the lower Courts with 
the object of furthering the ends of justice.”* 

In Muhammad Yaquh v. ]awaya~^ it was remarked hv the Financial 
Commissioner—“The only point in this case is that of limitation, whethei 
the suit or is not barred by time, depends upon a question of fact, namel). 
whether plaintilY was or was not in possession n a certain harvest. 1 am 
r.ot as a court of revision concerned with the correctness the finding on 
that fact whether I agree with it or not. 1 can interfere if I find that there 
there has been a material irregularity in the manner in which ;t has 


15. Soo nlsj si'otioM 44, Punjab Couits Act \I of 1918. 

16 . 34 AU. 395=14 I. C. 766 . 

17 . 10 All. 467 = 7 Bom. 341 . 

17 -a. 20 Mad. 155 , 1 C. W. N. 626 , 631 , 49 Cal. L. J. 

18 . See 2 P. B. 1910 (Rov.) ; 1 P. R. 1914 (Rev.); 1 P. 
1903 (Rev.); 7 . L. L. T. 61 . 

19 . 5 P. R. 1903 (Rev.). 

20 . 1928 L L. T, 51 = 1928 P. C. L. 38 (Rev.). 


81 : 115 I.C. 368 . 

R, 1911 (Rev.): 5 P.R 


S. 84.] 


REVISION 


v^4/ 

been reached. Now, the onus was in the lower Court rightly laid on the 
plaintiff to prove that this case was within limitation, and there is no 
indication either in the grounds of revision nor in the judgments of the 
three lower Courts of any irregularity, small or great, in the proceedings 
It is suggested in Mohan Singh v. Narain Singh-^ that even in the absence 
of lack of jurisdiction or material irregularity interference might justi- 

filed in circumstances of an altogether exceptional nature if there was 
absolute perversitv in the finding or serious misapplication of the ^aw of 
evidence. This was bv way of an obiter dictum as the Financial Commit 
sioner did not interfere in that case. .45 an abstract proposition J am no^ 
concerned to deny it, as seriotis misapplication of the law of evidence migh* 
amount to material ir-^egidarity, and it is not possible to say that there 
could not arise a case of perversity so flagrant as to justify the Financial 
Commissioner in stepping beyond the limits imposed on him by law. But 
finding made regularly and after the Court has applied its mind to it 
ismof preverse, because the Court of revision would Itself come to a contrary 
conclusion. Another suggestion that has been drawn from the rulings of 
my predecessors is that in the absence of lack of jurisdIct:on, or material 
irregularity a Court of revision can interfere if it considers that substant -^1 
justice has not been done. Now it has been several times ruled that unles.s 
there has b^en a failure to do substantial justice the Financial Commis- 
sioner need not interfere even if there has been irregularity, but that is 
(|uitc another matter, and I know ol no case in which there has been 
interference to secure substantial justice when there has been no dcit’t t 

of jurisdiction and no material irregularity’ . ,00 . ■ 4. 

It was held in Sadhu Ram and another v. Mire Mai - that inter¬ 
ference on revision was Justified when a failure to interfere wou. resu t 
in a gross miscarriage of justice. This ruling was referred amzan 

and others v. Hira and olhers^-^ and after discussing the authorities and 
the law it was laid down bv the Financial Commissioner— Probably no 
Court would lay it down ns an inflexible rule that it would not m am 
circumstances allow flagrant injustice to be a cause of revision, w ere 
strict requirements of the section are not fulfilled ; but it is a yysc tha 
must be adopted with the greatest circumspection, if it is not t» ^ ‘ 

bieans of making revision possible in any case in y ' pvtent of 

Commissioner disagrees with a finding of .aw or ac , an 
the caution with which this exception must be applied appears m the rul¬ 
ing above quoted- when the Privy Counc. refused to 

lower CourUiad made a sad mistake”. The authorities '' 

Ram and another v. Mire Mai, were also referred to ^ th's ^asc^aud ^.t 

was remarked that those did not support the ''^'ow a miscarriacre 

vision was justified when a failure to interfere wou r negative 

of justice, ^cause those merely confined themselves to s ating the nega^n^ 

proposition that the Finandal Commissioner would not interfere unles. 

thatju^d 


21. 1 P. R. 1914 (Rev.). , , d p iqii 

22. 1931 L. L. T. 9; 5 P. R. 1903 (Rev.); 1 P- R- 1911 

(Rev.) followed. 

23. 1932 L. L, T. 61 (2). 

24. I. L. R.. 37 All. 485. ^ ^ t « m.v ^ 

24-a. 1932 L. L. T. 95; See also 1932 P. C. L. 53 ( •)• 


(Rev.) ; 1 P. H- 191^ 
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HMd «r<,ss misc arriage ol justice was a gr.nm.l Ic.r interfere,on revision 
which must be used with great caution, as if strctchccf would lead to the 
prac tice of interfering to correct findings of facts or law with which the 

rcvisional CoLirl disagrees. 

The decree-holder was one Paras Ram but his son and apnt was 
Hana Mall. He had been acting for his father .^''^^sbout and in ap^al 
before the Collector the names got mixed up, with the result that the res¬ 
pondent was described as Rami Mai son of Paras Ram instead 1 ‘'m" 
Kam through his ,u„khUn Rana Mai. This was a 'J" 

(dmniissioner ac- epted the appeal on this 'er\ groiiiu so , ,„ 

was left without anv redress against the attachment and sale 
from which he claimed exemption as tin agriculturist. It was held b> he 
l-inancial Commisisoner that there was miscarnage c.l justice and the 
l■■im,nc■al Commissioner would interlere in revision - 

Position of Collector ’ and ‘ Commissioner ’ in revision. 

Neither the Commissioner nor the ColRcor has any j'^nsdiction Vt 
n-xision an ! llu-i.- refusal to takr action under sub-clauscs ( ) and {,) 
this section does not amount to failure of iurischction can their >"'> 

does not hi itself provide any cause ol revision. 1 he 1-mancial Comnns- 
sioner has jnrisdiedon with or without any such act,on on the part of he 
tlommissioner or Colleelor to call lor the records ol a ease, and while the 
renvirUs of the Commissioner or ol the Colleelor lorwardmg or le “^ing 
to forward the case are always of great interest as arguments^they are 
before the Financial Commissioner as a suhjeet lor reM.ion. 

Procedure in revision-attendance of parties where necessary-waiver 

of right to be heard. , . 

n cm examniing the record the Financ al Commissioner oP"";;;' 

ll.at it is not expedient to interfere on the revision side and dcchiHS 
icTl. re, he- mav pass the order in the absenc e ol llie part.es. 

But when'he is of opinion that it is expedient to interfere, he shtdl fix 
a day for hearing the c ase, and the parties hai e a right to be heard. 

Rut this riMit etui he wa ved. When in a lower Court parties have 
be en ashed d tliev wish to appear before 

have declined, it has been ruled out Uiut they must he deemed to 
waived the right given by section 84 ."'* 

Revisional powers under Land Revenue Act and Tenancy Act 

distinguished. 

Tlie revlsitinal poxsers of the l‘inancial Commissioner ‘ ^ 

remmev .Net are far more restrieted than under the I.and 
I ndc r ihe Land Revenue Aet the case revised nmy he 
posed of, appealable or non-appalahle; hut under the ' onmicy -Net 
CISC revlsi'd must be a decided one am! must not be appealable. 

Again, under the Land Revenue -Net revision lies from every sort of 
,|u,stic.n whether it he of fact or of law or of junsdietton. but oo der 


1934 1.. I..T. 20 
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Punjab Tenancy Act the subordinate Court must iiave— 

(a) exercised jurisdiction not vested in U by law; or 

(h) failed to have exercised jurisdiction so vested ; or 

(c) acted in the exercise of his jurisdiction illcKflly or with material 
irregularity. 

Clauses (a) and (b)—revision on the ground of exercising a jurisdiction 
Tot vested in it by law or to have failed to exercise a jurisdiction 

90 vested. 

Bv jurisdiction is meant the authority which a Court has 
matters that are litigated before it or to take cognizance of m.ittei s pre¬ 
sented in a formal 4 y for its decision. The limits of - Jority are 

imposed bv the statnte, charter or commission 1 1 o 

coLtituted and may be extended or restricted 

restriction or limit is imposed the jurisdiction is .said to be unlimited. 

A limitation mav be (1) as to the subject-matter; Ir'y ^ pT 

(3) as to the pecuniary value of the suit; or as to place, 01 it mat par 

lake of two or more of these charat teristics. 


The expression "iueiscUcioo" I,C;’"?; 

tion to entertain a suit or appeal. A Co ;iirUdi''tion to pass a 

entertain a suit or appeal and yet it ^ J j, falls under 

particular order in the suit or appeal. If it does so, tne 

clause * 

,t . Co„r, ossome, °b'v ^soTo ”l”c 

or territorial limits of the jurisdiction of such vest- 

subject-matter of the suit or Vised a jurisdiction not vested 

ed in it by law, the Court is said to have exerciscu j 

When a Court having jurkdiction ac- 

diction, clause (!>) applies. ^ review ils judgment hut rc- 

cept a plain, or to execute a decre i rlecrce or to review its jud^- 

fuses to accept the jdaint or to the Court will be held to 

ment on the ground that it has j • . 

have failed to exercise a jurisdiction so ■ ^..-tioc cannot 

confJr in f^CourVuH^liitiTTii^^^^ i^d'^" ^ noi even with 

regard to an appeal. 

. . c fKp following noted cases 

The Financial Commissioner interfere 

under these clauses:- rc-onen a matter decid- 

(i) Revenue Courts have jlg^.ision of a competent Civil 

ed by competent judicial aul jndienfa but bars the jurisdictioii 

Court not merely operates by bv which certain chasses ot 

of the Revenue Courts. The the Civil Courts would break 

cases are excluded from the the decisions of competent 

down, if Revenue Courts bj^thar ordei^m^- 

arilidliT^ivTl^iTeauve Code. 9.h Edition, pnge HI- 

si“; R. xiii. i-A., iw-b -■ 
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( i\ 11 Courts of no ofFect, and it is the duty of the Financial Commissioner 
1)\ Ills power of revision to ensure that this does not occur. 

(2) A Collector’s order refusingf relief against forfeiture under sec¬ 
tion 48 of the Act was held open to revision on the ground that he had 
failed to exercise jurisdiction vested in him by law, and therefore open 
to revision on the merits of the case.^^ 

But where the Collector considered the question, applied his mind to 
the case and came to the conclusion that it was not a case for relief under 
that section, it was held in a later ruling that it could not be said that the 
Court committed a material irr(‘gularitv simplv because t decided the 
c|iiestion in one particular way.^''’-u. It was remarked “section 48 of the 
r('nancy A('t is conditional and permissive. It savs that if certain cir¬ 
cumstances appear to the Court to be established the Court may take 
< ( rtain action But it does not make it obligatorv for llu' Court to take 
that action whether the circumsiam'es appear to be established to it or 
not”. 

(3) .\ derision whether a document is or is not properlv stamped 
IS not a dcv'ision as to jurisdiction. It is a decision taken in tlie exercise of 
jurisdiction. But the I'onsequenccs of that deiision mav involve a question 
of jurisdii'lion. When a document is insutlicienllv stamped, it is properlv 
presented to tb(‘ ('xtent to whicli it is stamped and if the Court finds that 
it is altogether improptTly prest'nled and cottsequenllv rejects in toto on 
account of the period ol the limitation having elapsed, that Court irregu¬ 
larly refuses jurisdiction.*^ 

{4) An order setting aside an e.v /)</r/c is not open to appeal. Where 
a Court sets aside in appeal an order s<*tting an c.v parle decree it 
cx(i('ises jurisdiction not vested In it by law and tlto order is liable to be 
set aside in revision.*'' 

A\dicre the C'ollci tor has acc epted an appeal in a case where no 
appeal is competent, the Finaticial Commissioner can interfere with his 
(U'dcr in revision and the fact that the petitioners appeal to the Commis¬ 
sioner was time-barred 's im bar to It.**^ 

(5) Section 10 of C. I\ C'., has an exclusive etTect (m the jurisdic¬ 
tion of a Court, and where the se('tlon is applicable, the Court has no dis¬ 
cretion. Hcncc, where iu any case section 10 is clearly applicable and 
if a Court has failed to apply section 10 properlv, there a question of 
jurisdiction arises wltich ('an and should be considered by tlie Financial 
Commissioner as a Court of revision.*’ 

(6) Where a person is entitled to rights of occupancy on the facts 
on record, the refusal to give a declaration to that effect is failure to 
exercise jurisdiction sullicient to justify an order of revision.** 

B;iniui Ij:i 1 r, llaiuhi Singh- 1932 Tj. T. 57—1932 P.C.L. 47 (Rev.): 1932 
Sor also 13 IV R. 1901 (lhw.)-41 IV L. R. 1902. 

Hi.shan Sani]. r. Multan Siiwh 1931 b. b. T. 28: 6 IV lb 1912 (Rev.). 

Ibnn Das r. Shnhha/ Khan 1932 b. b. T. 83^^1932 P. C. b. 69 (Rov.). 
Mangat Itai r. Nand Kishori' 1928 b. b. T. 19: See also 1931 b. L. 1. 24. 


32. 

Rannu bal 

b. b. T. 

95; So<‘ als« 

33. 

llishan Sarn]> 

33-a. 

l\am Das r 

34. 

Mangat Rai ■ 

35. 

1932 r.. f.. 

36. 

Ihid. 

37. 

Wali Moha 

38. 

Sliiy Dnyal 

IC. 56. 



Wnli Mohammad r. Rahmat Ali = 1928 L. b. T. 4; 36 I.C. 64 followed. 
Sliiy Dnyal r. Piitam Singh- 7 P. R. 1912 (Rftv,)=178' P. L. R. 1915-18 
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(7) Only a Civil Court can adjudicate finally on the question of 
adverse possession. If in any case, for instance, in a suit by a tenant 
to contest a notice of ejectment, it becomes necessary to determine 
question of adverse possession the prope-r course for the Revenue Court 
Is to follow the procedure laid down in section q8, Punjab Tenancy Act 
and failure to do so is a failure of jurisdiction justifvinir interference in 
revi^sion. If instead of followin^r that procedure it forthwith decides that 
there was adverse possession on the part of the plaintiff it acts without 
jurisdiction and the decision is liable to be reversed on revision.^" 


on 

its 


(8) Where in a suit by a tenant to contest notice for eie<'lmenl 
Court neglects to try an issue implicit in plaintiff's claim that he is an 
occupancy tenant, there is a failure to exercise jurisdiction and a revision 

is competent^® 

(q) Where a Revenue Court dismisses a suit as time barred 
the strength of an obHer dictum bv a Civil Court, it fails to^ exercise 
jurisdiction and the order is liable to be upset in revision. 

(10) In a suit to contest notice of ejectment the failure to decide 
the issue covering the ground ‘on which the notice is conteste^ is a ai uic 
10 exercise jurisdiction justifying interference m revision. 

Relief not specifically claimed but implied in pleadings, refusal to grant 
—whether amounts to failure of jurisdiction. 

Whenever a Court has refused relief not specifically claimed in the 
plaint which is obviously required by the nature of t e 9^^^’, 1^ 

inconsistent with relief specificallv claimed m ^he case, is ^ 

pleadings, and the grounds for which are disclosed by the ^ 

the plaint, Financial Commissioner may, having consideia 1 
special nature of the case, interlcre on tc\ision. 

Thus where in a suit for rent on the basis of a lease 
below dismiss the suit on the ground ol want o pioo “ . 

the lease and do not consider the question whether the pl'-* j ^ ^ 

to a decree against the defendant Financial Commissionc. 

and occupation uiuler section 14 of the -wt, I 

would be justified in interfering on revision. 

Where a greater claim inherently includes a d^im, ^^^.s incum¬ 
bent on the Court to grant the latter where • nermissible to 

it even though it Is not specifically claimed. Thus it 

grant relief by way of damages under section 14 , 

relief under section 14 on a claim for lei < contract of lease though 

tenant-at-will or a c^int for -t Jismg^^^^^ hT^^mis^hie to gra^nt 

rent'^rrcladmVr damages undepection 14 as this would be to gwe 

more than was in the pleadin gs. _______ 

39.1932 L. L. T. 76. Sadhu Ham v. f 

40. Ibid; Bahadur v. Did Chand=3 P- 

41. Saparas etc. v. Mst. Amiran etc. = 1934 L. L. 1. . 

42. 1934 L. L. T. 43. Ai.„.n,l Yar and another = 1934 

43. Messrs. C. N. Chandra I. C. S. and others r. Ahmad 

L. L. T. 34. 
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Fin^incial C’oinmissioner cannot interfere in revision with finding 
of laci. Ihif where there is ;in obvious misreading of law e.g., Order 
\ ]I. R. 7. ('.R.C., he is competent to interfere."** 

Clause (c .ground of “exercise of jurisdiction illegally or with material 
irregularity. ' 

It is set I led that where a Court has jurisdiction to determine a Cjues- 
tion and ii <li i■ 1 lutitc^ that f)U(‘stion. it cannot be sai<l that it has acted 
an ill(‘L:aliu <*r material irrcgularii\ within the im-aning of sei'tion 115 of 
de- Islon on a (|Uesnon of fact or even of law.'*'* 'I'his decides what is not 
iilegalitv on material irregularity. What is then wliich docs constitute 
an illegarit\ or nialerial irregularity within the meaning of section 115 of 
C.I’.CA' in some cases it has been held that the words “acted in the 
rxeiii'-e of its iurixlietion illegall\ or with material irri-gularity,” refer 
onl\' to an evror of jurisil ici i<ni, and apply only to cases of the'kind con¬ 
templated bv ( lauses (a) and (b) of this section. In some it has been held 
tliat these words refer to error.v of procctlurc only as distinguished from 
ryyors of /utc. Again, in some cases these words have been held to apply 
to <-ases where ihere ix a 'li'ilfnl JisregnrJ or conscious violation hy a 
ludge of a rule of bra* or proccduyc. In others these words have been 
iield to apply lo cases where the decision complained of is vitiated by a 
gross and palpable error. It was, however, observed by the judicial 
('ommillt'e in Habikyislnina I asndeva'^’^ that the sectioii applies to 
jurisdiction alone, the itrcgidar exercise of it, or the Illegal assumption 
of it. 'I'he section is not directed against conclusions of law or fact hi 
'ichich the (jncslion of jurisdiclion is not involved" 

The Financial Commissioner interfered in the following cases on 
ground of “ exercise of jurisdiction illegally or with material 
irregularity. ’ 

h'jcclnioif snils . 

(i) A notice uiidt'r section 45, 'I'giancy Act, cannot issue when the 
rcl.iiionship of hmdlord and tenant docs not exist, lor instance, where a 
d( ( rce under sc< tion 14 against the alU'ged tenant as trespasser has been 
obtained, isstu- of noti<e of ejectment against a person not a tenant, is a 
material irregularity, and so there is material irregularity in not bringing 
into issue the plea raised in an ejectment suit to the elTcct that relationship 
of landlord and tenant docs not exist between the parties.** 

I here is no loubi iliat a person who is not a tenant I'an institute such 
a case and an Assistant Collector has no doubt jurisdiction to entertain 
siu h a suit. Ihit the result of dismissing tlie suit is that a notice of eject¬ 
ment against a person who is not a tenant remains operative^ which 
notice no rexeiiuc aiuhoiitv lias jurisdiction to execute. 1 he Financial 
commissioner can persue the defect in jurisdiction to the notice which 
is really the subject-mailer in the suit.*’ 


44. 

li.i.l. s 

45. 

Sci' (ViMiim'iitjn y 

K.lilinn. 

547-555. 

46. 

44 1. A. 261. 267: 

47. 

S»‘r 5.‘‘1 552 

48. 

1955 IV f. L. 25 

L. b. T 

. 141 follnwcd. 

49. 

1952 h. L. T. 141 
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A mortgagee whose mortgage is declared to be invalid by a Civil 
Court ceases to be a tenant for purposes of ejectment under section 45 of 
the Act and becomes simply a trespasser from the moment of the decree. '' 

(2) Where a tenancy is not held under the Punjab Tenancy Act, 
an ejectment order under the Act will not be allowed to stand though no 
suit has been brought to contest the notice of ejectment.* 

(3) Where a tenant filed an application under section 50 of tlv‘ 
Tenancy Act, for recovery of possession or compensation or both, and 
the Revenue Officer did not dispose of the application as a regular suit 
it was held that it was material irregularity justifying interierence on 
revision.^ 


(4) Section 45 (5) is mandatory provided that the Revenue Ofiiccr 
is satisfied that the notice was duly served and it is probabU <'orre('t tbai 
no appeal would lie except on the question of service. But as hekl in 
ir L. L. T. 93 the F'inancial Commissioner may pursue a material ir¬ 
regularity to its source, and if no suit to contest is brought an ejectnicnl 
order in respect of a tenancy to which the law patently docs not apply 
should not be allowed to stand.^ 

('oinpensaiioHJDider Chapter Tf. 

(5) In every suit bv a tenant to contest his liabilltv to ejectment 01 
bv a landlord to eject a tenant or to enhance his rent, the Court shall 
direct the tenant to file a statement of his claim, if any, to comjHmsaiion 
for Improvements or for disturbance and of the grounds thereot. li the 
Court decrees the ejectment of the tenant or the enhancement of Ins uni, 
it shall determine the amount of compensation, if any, due to t ie it nan , 

and shall stay execution of the decree until the landlord pa) ^ 

that amount less any arrears of rent as costs proved to tie s<i is at ion 

of the Court to be due to him from the tenant.** 

Failure to do so is a material irregularity warranting interference in 
revision bv the Financial Commissioner. In a suit to con es < 
of ejectment, the trial Court omitted to call for a statement of the y" 
of the tenants, for compensation on account of improvernen ? . ' 

turbance. It was held that it was a material irregularity 1 ^ 
vision.® Where the lower Court drew no issue on ty P 
tion in suit to contest notice of ejectment it was 

mitted material irregularity in disposing of -,,1 thN 

into the question of compensation.^ The case should be remanded m 

case. 

Similarly the question of compensation due ‘J ^ 

adequately dealt with in a suit for enhancement of rtnt. oiheuM-c 

material irregularity.^ __ __ 


60 . Ibid. 
1 . 

2 . 

3 . 

4. 

5. 

6 . 

7 . 


1932 L. L. T. 89 = 1935 W C. L. 62 (Rev.)_ 

Ham Dill r. SulU Khan = 1927 L. L. T. 31. 

Fazal Din r. Dalip Singh = 35 V. h. R. 367. 

Section 70 of the Act. 7 p W R 1915 (Rev.) 

6 P. If. 1892 (Rev.) ; 15 P. R. l l ^ 89: 1 26 L. L 

4 P. R. 1891 (Rev.); 13 P. R- 1890 (Bey.): 1932 1- 

Kale Khan etc., r. Khaiv Din etc.. -1931 
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Failure to direct a tenant in a suit to contest ejectment to file a state¬ 
ment of his claim to compensation is a material irregularity which justifies 

interference on revision. Where the Courts below have failed to do so 
ancr the tenant has not raised the point the Financial Commissioner can 
interpose r*f his own motion to enforce the mandatnr\- provision of the 
section.” 


of retit. 

(Cy) It is a material irregularity to ignore the distinction made by 
law between d'Oerenl rlass(s of tenants in regard to the question of 
enhancement.® 


(7) In all cases for enhancement of rent, the status of the tenant, 
if in dispute, should be enquired into and determined before the question 
of enhancement can properly be dealt with. The status should be defined 
once for all, inasmuch as future claims for further enhancement mav 
depend upon this determination. Failure to do this is certainly material 
irregularity in exercise of jurisdiction.'® 

Acquisition of ncctipnncv rif^his. 


(8) W'liere the plaintiff had made no t'laim under ^ectlon 5 (1) (u) 
had never amen-ded his plaint or in any wav advanced a claim to be of 
higher status than that described under section 5 (1) (</), it was held that 
it was a material irergularity to grant him the status under section 5 (i) 
(a), on the ground that a claimant cannot acquire a higher status of occu¬ 
pancy right than applied for." 


f() It was hel<l that tin- Courts below committed a material irregu¬ 
larity in not considering whether, with reference to the facts stated and 
the distinct practice, plaintiff was not entitled to 0('cupancy rights of a 
class inferior to that specially set forth in the plaint, and that it was a 
suflFicient ground for interference on revision.'* 


(10) (iranting of a decree for occupancy rights under section 8, on 

\ er\ vague grounds and without considering the test la d down in 4 P. R. 
1875 (Rev.) [.See coniwenfary mnicr scclion 8, pa^cs 62 _73.] 

Ahcnnfnoi of occitpaitcv yif^his. 

(11) In case of a transfer of occupancy rights under section 6 or 
section 8 where consent of the landlord is not in w'riting as required bv 
section 3() of the lenancy Act, acquiescence cannot be pleaded as a bar 
to a suit to declare a sale invalid. It is a material irregularity to dis¬ 
regard the mandatorv provision of section 56. 'I'enancy Act, rclatino- to 
the consent in writing rcqujring interference in revision.'* 

An occupancy tenant under section s of the Act mortgaged his tenancy 
to some out of several of the landlords. One of the landlords sued for a 
cc .nation that the mortgage was null and void because the provisions 

^:lt^■h Smgh r. Kliu.slii Mi>li;tiiumul = 35 \\ L. H. 428 . 

9 . 8 hn':., r. .lalla 3 .12 \\ }{, 1890 (Rov.) 

^ 6 r. H 1893 (liov.); 1929 1., 1., T, 11; 3P. R 

lyuu (Rt‘v.). 

11. 1 !•. R. 1892 (Rl'v.); 3 I‘. R. 1898 (Roy.) -, 1930 I., L. T, 20. 

12. Cliinga r. Jlairgat. Riim = 3 1’. R. 1898 (Rev.) 

13. 1933 L. L. T. 4; See also 1933 R. R T. 1; But see 1932 V. C. L, 34 (Rev.V 

tor opposite view. . \ . 
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of section S 3 of the Tenancy Act ^v\^h ,x-arcl to the notice to the landlortls 
had not been complied with. The .Xssistant Cohector dismissed the .suit 
on thej^round that llie landlord liad arquiesced in the transfer. Althoeo-h 
on revision it was remarked bv the Finaneial Commissioner that acciiiies- 
cence did not cure the defect of faiiiire to cause notice to be served on the 
landlords throug:h a Revenue Oaicer, it was held that no revision lav on 
the ground that the Lower Court had decided wrongly the point whether 
acquiescence cured defect of ladurc to cause notice to be served unde:- 
section 53 on the landlord by an occ'upanc\' tenant as a wrong view of 
the law was not a ground mentioned under section 115, C. P. C., as justify¬ 
ing interference on revision by the High Court."' But in view of the 
above ruling pertaining* to section 56, it should be considered to be material 

irregularity. 


Other cases. 

(12) Where the plaint was in respect of iH marlas in fieUl No. *^6 
and the Court passed an order, on the basis of a map prepared in tiie 
course of the proceed ngs, to dispossess the deb-ndants from iS marine; 
in field Nos. 36 and 35, held, that as substantial justice was not done and 
as the Lower Courts had failed to come to an ccjuitablc decision, the 
Financial Commissioner should not hesitate to take notice of what is in 
point of fact an irregularity and that the decree for ejectment should lx- 
set aside and plaint returned to be amended.’*'’ 

(13) Revision lies from an order rejecting an application to sue in 
forwa panperisd^ 

(14) W'hcre the ti'lal Court referred tlie matter in dispute to arbit¬ 
ration with the consent of the parties, whereon an award was made and 
fi-ed in the absence of the defendant and no notice under para, 10. Sell. 
11, C. P. C., was issued, and an objection to the award was filed more 
than 10 days after the filing of the award in Court, but a dccr- c in term.-' 
of the award was passed, ^\■ilholU adcquatelv considering the objcc'tion. 
the defendant being absent, it was bcl<l that the objection to the award 
was to be regardetl as within lime, no notice having been issue{l, anfl 
that the objection, presuming it to have been valid, should havt^ been 
considered even if the defendant was absent .and that failure to do so was 
material irregularity^^ 

(15) Where an agreement is not admitted as required under O. 13. 
R- 4, and a finding is based on it, there is a material irregularity justif\- 
mg interference in revision and the finding must be set aside.’® 

(16) A decree passed in favour of a wrong person is undoubtedly 
«t material irregularity and is itself a sufficient reason for revision.’® 

(17) Where the judgment of the Lower Court did not comply with 
the requirements of law inasmuch as it did not discuss each of the grounds 


14. 1933 P. C. L. 16 (Rev.) =Hardit Singh r. Mangal Singh No. 18 of 1932 35 
(decided on 11-1-33). 

15 . Ram Das v. Shahbaz Khan = 1932 L. L, T. 8=1932 P. C. L. 89 (Re\.). 

16. Mst. Dhani Bai v. Malawa Rani = 1932 P. C. L. 64 (Rev.). 

17. 1932 L, L. T. 59=1932 P. C. L. 48 (Rev.) 

18. 1931 L. L. T. 42=1931 P. C. L. 40 (Rev). 

19. Ruja V. Taj Beg=1932 P. C. L. 36 (Rev.) 
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ol ;ippe;il, held that the judgment should he set aside on revision, if the 
matter is not clear 

fi8) W here tlie Appellate Court has failed to adjudicate upon the 
[)()inis urged in appeal, the ease may be remanded on revision for decision 
ihereonA^ 

fiq) Failure to take into consideration a previous judgment which 
has great weight in the case is in effect material irregularity and the 
(i(-('ision resulting tlierefrom amounts to a miscarriage of justice so that 
interference in revision is justified."^ 

(20] Appeals barred by time are to be dismissed. W'here a Com¬ 
missioner found on farts that an appeal was timebarred by knowingh 
pro(('('de(l to decide it on the merits, it; was held that the Commissioner 
andoubtcdlv <'()mmilt(‘d a material irregularity, and that, therefore, re¬ 
vision w'as allowed. 

But where the petition of appeal to the Financial Commissioner was 
‘tamped with courl-fees under the old 'aw and the deficicncv under the 
new' law was made good after the oxpirv r^f the period of limitation for 
aijpealing it was held that it was a homi fulc mistake and the appea’ 
ought to he heard on merits. 

(21) W'iu're the Revenue Officer passed the order in a summary 
fashion without hearing what the opposite party had to say in the matter, 
it was held that it was an untlesirahle practice and that the order ought 
to 1)(‘ set aside on revision. 


(22} It was hrid that the Collector and the Commissioner commit¬ 
ted material irregularity In ignoring previous decision between the repre- 
niativcs-in- ntercsi of the parties and the I'inancial Commissioner was 
aiiiliori/e 1 to interfiii- with their decision in revision.’” 


(23) W'hcn there was nothing to show that as required by section 
5.S1 t*l the (■.I^C., (corresponding to O. 41, R. ii of C.P.C., 1908), a 
(late was fixe;l for the hearing of the appeal and that the appellant was 
duly to appear on the date, and it was dismissed for default on non-appear¬ 
ance of appellant when called, held, that a material irregularity had been 
f'ommilted jusliising interference in revision.’* 

(24) Dividing a case wltliout Informing the parties of the date and 
place of hearing is t'ommission of a material irregularitv justifying inter- 
lcren<-(‘ on revision. 

(25) W here the proceedings of the lower courts were vitiated by 
material irregularitv in that the tleerees failed to define the precise lands 
Jrom whi' li tin* plaintiffs were to be ejected anil those ot which they were 
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to be regarded as orcupancy tenants, it was held ilial it amounted t(» 
material irregularity ne<'essiiaiing intori'erenc'e on lawision.-'' 

(26) The passing of an order not aeeording to law is a maiei'ial 
irregularity justifying inKU'ferencc on rcyision. 

(27) Where the Commissioner disposed (d* an appeal on merits 
without informing the parlies of tlie time a.n.l plare ol hearing, it was 
held that the Commission(‘i' was guilty ol maierial iii'eguiarily and his 
order must be set aside. 


Ih 


still 


is .a 


(28) A misapprehension as to ilie sul^jcei-matte;- oi 
good ground for interference on reyisiott.--' 

(29) It is not an irregularity for suiJerio;' or Reveiuie Courts lo 
decide cases upon pieces of e\idc-nee they iliemseKes discn\er in i!n' land 
records. In many cases parlies arc entirely ignorant ol where to look 
for material evidence. But wheto this is clone it hecomrs open to supciioi 
Courts on revision to excreix' tlieir powers in a V(‘r\' much wider mannc'i 
than if the usual practice of Civil Courts had been adopted an-l no e\i- 
flence considered that had not been brought lorwaid at tlie first instame. 
Where wrong conclusions have been drawn from evidence so discoyereil 
by superior Courts, the Financial Commissioner will intcileie on tc\ision. 

Wrong decision on a point of law or fact -not a ground for revision. 

It is settled l.nw that a mere error of law or la-i is not -round Ini 
revision; and where a decision on a question ol law 01 at i.is »i n 
arrived at in a perfeetlv lesi'al way, ’.here ran Ire no inU-rlereiuv on ir- 
vision. But if there has been a material irresularity m the mannei m 
which it has been arrived :il iiUerfereuce on revision is jusiitied. 

Where the Court below had applied its mmd and come to ^ ‘ y- 
whether right or wrong which it was within its junscic ion . , ;i.. 

Financial Commissionci- will not interfere with such ( cosion oi , ; 

W here the Court below had jurixlirtlon to (’ecide a point 
it is not permissible in revision lo interfere with the 
at by such Court on the sole ground that the (one usion a ri 

“"where the matter has betm fully discussed 

there is no question of material irregularity m\o ve , clecision is 

open to revision even if the matter is open to doubt 01 the 

"“’ZrL question whether or not an emtry ^ 

unrestricted PO^er of ahenat.on took 

cannot be gone mto m revision. Aoi tne laci 

opportunity for an authoritative ruling a ground oi _ __ 
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31. Khushala v. Kiiushvnnt 

32. 1932 L. L. T. 83. 

33. 1932 L. L. T. 51 = 1932 P. C. b. 

34. See 1932 L. L. T. 4; 1932 L. L. 
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W'lierc the Collector commilted a serious error in the decision whether 
tuutftin'ur'ulari tenure was created by an agreement (a* by the Tenancy Act, 
it was held that the error, thouq^h a serious one, was one which the collec¬ 
tor liad Jurisdiction to make and it did not seem to be within the scope of 
file I^'inancial Commissioner’s revislonal powers. 

A suit for a declaration that the plaintifl' was entitled to occupancy 
rights filed in a Civil Court was dismissed on the g:round that he did not 
dischargee the proof laid down upon him on bring^ing a suit within the time 
appointed and not on the ground ol lack of jurisdk'tion or on merits. A 
subsequent suit filed in the Revenue Court was decreed. It was held that 
Mierc was no cause for interfering in revision beratise of the previous suit 
in CwW C.'ourt having- been dismissed." 

As a guardian had been appoitited lor the defendant the latter did not 
attain his majority til! the age of 21. 'I bis was appreciated by the trial 
( ourt who came to the finding of fact that the defendant had reached that 
ag(‘ when the notice of ejectment was issued. 'I'he first appellate court re- 
\'(‘rsed this finding of fact and held that defendant was about 20 when the 
noti((‘ was issued, but found that tills was immaterial. It was held bv the 
Financial Commissioner—“In so doing be clearlv came to a wrong decision 
on two points ol law, i.c., he ignorial the opiaation of siauion of the Indian 
.\lajorli\ .\ct. and also tin- fact lltai r-2 of tlie C'ode of Civil Proce<.Uire 

applies to ('ases under the lenancv Act. *rhls howevtu- is apparently a mis¬ 
take of law and does not entitle me to interfere in revision under the Ten- 
anev .\ct.’’^- 

A linding that tlu* tenant had suce'e*edeel in pro\ing a preimise wbeiber 
e xpi ess or implied on the pai t of the landlord never lt> ejevl the former cati- 
n;'i be disturbed in revision.’* 

It is not a material inegularilv to be inlUienceel bv analogy from au¬ 
nt Ik r law pro\i leal tliat the finding is brought wdlhin the four corners of the 
law that does apply. The aiiplication of a law which is not applicable may 
in some' earc umstanies lie sulijeet of revision. But wliere all that has been 
done is the a|)pliiation ol the principles of the law as laid down in another 
province, there is only an error of law which is no ground for revision.** 

Wrong decision on a question of re.*; jiniicatit —whether ground fo 
revision. 

A wrong decision on a (luestion of res judicata Is no ground for revi¬ 
sion.'‘ A e'ourt similarly will not interfere in revision merely because the 
lower Court wrongly de'cided lliaL a case was barred bv rcjf judicata.^"' It was 
also held that tlu‘ laet that the Commissie>ner disagreed with the decision of 
the Collcrior on the point ol res judicata was no ground for revision to the 
iMnanclal Commissioner, as it was not material irregularity.*' 


40. 1932 ]., L. T. 83; 1932 b. b. T. 77. 

41 . Ml'Iu’ Chaiul r. Tiibi ltrun = 1932 V. L. 61 (Hov,]. 

42. Fulfil Singh i\ Klinslii Molnunnuul-35 1’. L. lb 428. 

43. U.ihii uiiil aiii.tlifi’ r. Shih X;uli ote. 1934 b. b. T. 25 . 

44. Ihid. 

45. 1932 b b. 'r. 77. 

4b. 1932 W I'. !.. 42 -bfv.l 1932 1’ l . 1, 98 iBov.) 
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In Imiuu Din v. Jiu'un^^ it had, however, been liekl that a wrono- deri¬ 
sion as to res judicata would naturally be a gootl ground for revision^ if it 
prevented a case heard on merits. Where the Collector and the Finaia ial 
Commissioner had, however, ignored a previcnis decision between die pre-.k- 
cessors-in- interest of the present parties which eonslifulod res judicaia. the 
Financial Commissioner lieltl it was materia! irregularity and interfered in 
revision/® 


Mere mistake in question of limitation—not an illegality or irregularity 
to justify interference on revision. 

It has been held that a mere mistake in the question of limitation can¬ 
not be held to he either an illegality or a material irregu’aritv and that ii 
would not justify interference on revision.''^" A decision as to limitation is 
one not about jurisdiction but made in the exercise of jurisdiction and is. 
therefore, not a subject for interference in revision.^ 

But where a Commissioner found on facts that an appeal was lime-bar- 
red but knowingly proceeded to decide it on the merits, it was held tliat ihe 
Commissioner undoubtedly committed a material irregularity, and revision 
was allowed/ 


Other cases in which interference was held not competent. 

(i) Refusal of a Court to exercise inherent power under S. 151, ( F f 
is not such an illegalitv or irregularllv as to justify inlerlerence on re\ ision. 


(2) Where the Collector considered a specific provision of law but did 
not mention it, it was held that there was no irregularity which would justi¬ 
fy interference in revision.^ 


(3) A technical irregularity is not a good ground lor interference on the 

revision side/ 

{4) Where substantial justice has been done interference on revision 
side is not necessary.® 

Applications for revision—procedure. 

(i) An application that the Financial Commissioner should exercise 
the powers conferred by S. 84 of the Punjab Tenancy Act, 1887, drawn or 
supported by an Advocate or Pleader, or by a Revenue Agent admitted to 
practice in the Financial Commissioner’s Court, shall specify the particu- 


2 P. E. 1910 (Rev.), followed 1 P. R. 1914 (Rev.); 199 P. L. R. 1915; 1 
R. 1911 (Rev.); See also 1929 L. L. T. 19. 

49. Ghulam Mustafa r. Fazal Din etc. = 1923 L. L. 1. 7. 

50. Budha Singh etc. r. Sarup Singh etc. = 1928 L. L. T. 1; 1934 L. L. !. 45. 

1. Mangat Eai v, Nand Kisliore etc. = 1928 L. T. T. 19. 

2w Farida v. Sham Singh etc , = 3 924 L. L. T. 26. 

3. Sheikh Tmam-ud-Din v, Fazal Karim and others =1928 L. L. T. 48- 

4. TJjagar Singh etc. i-. Hussaina and othei*s = 1929 L. L. T. 25. 
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I;tr L’fouiui on which ihc aid of the Financial Coniniissioncr’s Coiirl is invok- 

cd--- 

f^/) If i.lie j^Tound he that the Court wliieh deci<led ihe case exercis¬ 
ed a jurisdiction not vested in it by law, the application shall 
''<*( out elcarh’ the particular exercise of jurisdiction com¬ 
plained of; 

(/>) ir ii he that the C(*urt whieli decided tin* ease failed to exercise a 
jurisdiction so vested, the jurisdiction whicli oujjht in the appli- 
< ant’s opinion to liavr, hut has not, been exercised shall be 
(dearly set out ; 

(t ) if it be that the Coui i acted in the exercise of its jurisdiction 
with material irrcg^ularily, the particular irregularity or irregu¬ 
larities ('omplained of shall Ik* similarly set out. 

(//) 1 he ( lerk of Court is lierc*by authorised to return for amendment, 
\\ilhin a lime to he sj)e( ilied in an onler to he recorded hv him on the ap¬ 
plication, anv application not di'awn up in conformity with the foregoing 
directions.* 

An applit ation for re\ision whii'h tloes not suggest any failure of 
isdielion e;' material irieuularit\ must he returneil for amendment.’* 


Revision limitation for practice of Financial Commissioner. 

dhoui^li no period lor limitation is fixed lor the exercise hv the Fin- 
aiu'ial C'oinmissioner of his powi'i* of revisi(m, it is to be expected that 
a))pri<'ant will use due diligeniH* and unless special cause is shown, the 
i'inaneial (‘ommissioner should not exi-reise powers of revision after the 
piM'iod of (|(> days fixed for an aj^peal.” 

in Kiilii \. Kiislii the h'inaneial Commissioner refused interfer- 

onee on one of the grounds that the petition was filed 90 days after the 
dale of deei*'i(»n of ilie lower court and no reason was shown for extension 
(d the ordinarv period. 

\\ hci'e ol ('our>e. exiuse 'Or a lalc reference under S. 84 (3) ,of the 
Act was want of leisure on the parly of the Deputy Commissionei it was 
hold that the plea thouL;h could not he at'ccpled in the case of a private 
peison should he ai'opitd in the ease of a ]>uhlic olTu'or administering the 
allairs ol minoi> at a limi* of the plague.*’ 

I'he lollowing n-rnarks of the h'inancial Commissioner in Subhan Alt 
\. hiluni l\h.ni <•///(»>' ;in*. lu)we\er. wi'rih |x*iusal—'Ihe h'inancial 

Commissioner’s iiower of ie\ision under the Land Revenue Act is unlimit¬ 
ed, hut the (|iu sia ii is win n he slunild use it. I will not dctiv the general 
propositl(M) that the Financial C(Mnmissioner mav interfere when no appeal 
has been presented on the ground that the original order was bad on Ihe 
merits, but 1 alTirm that it is a dangerotis course to adopt. The words “a 
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order wron^ on the merits is a miscarriai^^e oT justice and gravlt\ is onls 
question of degree and opinion. The law has prescribed a period of limita¬ 
tion and once admit that it is the duty of the revising authority to go Into 
thei merits of an order against which no appeal has been preferred in ordci 
to ascertain first whether It is bad on its merits and then how bad it is, 
then the intention of the Ia;;‘:dature is defeated. In m\' opinion every 
case in which the Financial Commissioner’s powers of revision are invoked 
when the period of limitation for an appeal has expired should be most 
rigorously scrutinized in the light ol the prec'edent which would he set up 
if the application were admitted.” 

Court-fees payable on applications to the Commissioner of revenue fo*" 
the exercise of revisional jurisdiction.*^ 

Article 13 of the first schedule to the Court-fees .\cl, 1870, lays down 
that applications filed in the court of the Financial Commissioner for (he 
exercise of its revisional jurisdetion under secton 84 of the Punjab len- 
any Act, 1887, shall be stamped with court-fee stamp of Rs. 2/- when 
the amount or value of the subject-matter in dispute does not exceed Rs. 
25/- and that when such amount or value exceeds Rs. 25/- the lee charge¬ 
able shall be that leviable on a memorandum of appeal. 

In such cases Commissioners are only channels for the reception of 
applications under section 84 (^1 the -At.'t, which arc formall\ decided b\ the 
Financial Commissioner vide section 84 (3) of that .\ct. I he coiut-fees on 
such application shouki invariablv be charged in accordance with .Xrlitle 
13 of the first schedule to the Court-tecs Act. 

In all other cases applications for revision of the orders of Collectors 
should be stamped with a court-fee stamp of Re. i ~ under .\rlicle i (c) of 

the second schedule to the Court Fees Act. 

The powers conferred by section 149 of the Civil Procedurt Code ol 

allowing a deficiency in Court-fee to be made good can be exercised not 
only by the Court receiving the insufi'.ciontly stamped document, but also 
by the Financial'Commissioner in revision.^*' 

Revisional powers of Financial Commissioner “ no power to revise the 
order of a past Financial Commissioner or of a Colleague. 

It is important to note that under S. 84 of the Act, the Financial 
Commissioner can only call for the records of a Revenue Officer or Revnue 
Court subordinate to him. He cannot call for the records of a case pending 
before or disposed of by a Financial Commissioner. A Financial Commis¬ 
sioner can no more revise the order of a past Fmanc^l Commissioner m 
accordance with this section than he could revise the order of his colleague. 

Procedure. 

The Local Government may make rules consirs 
tent with this Act for regulating the procedue- 
of Revenue Officers under this Act in cases in 

which a procedure is not presc ribed by this Act. _ 

13. See Letter No. 3148-E and S, dated 14th May, 1931 from the Assistant 
Secretary to the Financial Commissioners, Punjab, to the Comm.ss.oner, Amhala 

Division. t t 'i' 

14. Mst. Al.medi Begam r. Suraj Mai and a.iotliei = 1934 L. L. 1. ^l- 

15. 1926 L. L. T. 27=1926 P- C. L. 17 (Rey.) 
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(2) The rules may provide, among other matters, for the 
mode of enforcing orders of ejectment from and delivery of 
possession of immoveable property, and rules providing for 
those matters may confer on a Revenue Officer all or any of 
the powers in regard to contempts, resistance and the like 
which a Civil Court may exercise in the execution of a decree 
whereby it has adjudged ejectment from, or delivery of pos¬ 
session of, such property. 

(J) The rules may also provide for the mode of executing 
orders as to costs, and ma}^ adapt to proceedings under this 
Act all or any of the provisions of the Punjab Land Revenue 
Act, 1887, with respect to arbitration. 

(4) Subject to the rules under this section, a Revenue 
Officer may refer any case which he is empoweverd to dispose 
of under this Act to another Revenue Officer for investigation 
and report, and ma}' decide the case upon the report. 


'Mils applies to procf-Uire 

Revenue Courts. 



Reveinu' (bikers on'v aiul not to 


1 he following rules of prorediire have bet n framed by the Local Gov- 
ermmnt under this section. (/^. (/. Xof. Xo. 77, dalcii ist March 1888 as 
siihsciiuoillv antended).^^ 


TENANCY RULES. 

Procedure of Revenue Officers. 

Sfdic’nunils tuid l>U'adi)ic^s to he brief. 

2. {{) The statements and pleadings made bv or on behalf of parties to 

a r(‘\emic proceeding, whether tual or written, shall he as brief as the 
nature of the case admits; and shall not be argumentative, but shall be 
confined as much as possible to a simp’e anti concise narrative of the facts 
which iht part\’ bv whom or on whose behalf the statement or pleading is 
mad(‘ blie\t‘s to be material tt> (he case, and which he either admits or be¬ 
lieves that lu' will be abb' to prove. 

]’eri(icah<m af apl>^icalio}is, 

(/(’) h'verv written applicatitm tir statement filed by a party to a reve¬ 
nue proceeding shall bt' drawn up and verified in the manner provided by 
the Civil Ibavt'diiro ('ode for writti'ii statements in suits. 

Pr()ccedi}ifr no/ fo ahale on dcafh or niarnagc of party. 

1'be death of one tvf the parties to a revenue proceeding, or, in a 
proceeding to which n female is a pnrtv, her marriage, shall not cause the 
proceeding to abate. And the Revenue OlTicer before whom the proceeding 
IS held shall have power to make tlie successor-in-lntcrcsi of the deceased 
pi'rson or of the married female a partv thereto. 

V' I’l'nnMcy Uuk'p 2 to It. rui\i;*h l.niul Ailnnnistration Acts. A'ol. IT, AppoiuTix, 
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In fixiufc (■Idles elc., Revenue illfieey /<* fnlln-w pr<<eeJiti-e <>f i\e:‘eniie Cnurl. 

4. In fixing- dates for the hearing- oT parlies and their witnesses, in ad¬ 
journing proceedings, and in dismissing application on delault e.v for i)l]ier 
sufficient reason a Revenue Officer will, so far as the natui'e of the case may 
require or permit, Ih guided generally by the principles of the procedure for 
the time being in force in Revenue Courts. 

Coinmissiofis. 

5. The provisions of sections 75—78 of liic Civil Pi-ocedure Code. 
XIV of 1882 and of Schedule I, (). X\ 1 , annexed to said C'otle,'' in resja'ct 
of commissions shall applv in tin* case ol pi-(K-eedings befoi'e a Revenue 
Officer. 

Expoises of wellnesses, 

6. (/) A Revenue Ollic'er ma\' at his dist'relion award to a witness 
attending on summons a sum on account t)f his expenses not e\('(“e(ling 
the sum to which the witness would have been entitled for a like attendance 
in a Civil Court. 

(ii) The sum so awarded shall he costs in the proceedings. 

Record of other proceedings under I'ennncy Act. 

7. In proceedings before a I\evenu(.‘ Oll-.-er under the Ihinjab 1 enan('\ 
Act, the Revenue Officer shall make with his own hand a brief memorandum 
of the statements of parlies and wiiiu’sses at lh<* lime when each stalement 
is made. 

Contents of orders. 

8. In every proceeding in which an order is passed on the merits after 
inquiry, the Revenue Officer making the order shall record a brief state 
ment of the reasons on which it is founded. 

Apportionment and recovery of costs, 

9. {{) In proceedings ino which costs have been incurred the order 
shall apportion the costs between the parties to the proceeding. 

{ii) Costs thus apportioned shall be recoverable by the Revenue 
Officer by attachment and sale of the moveable property of the pci son 
liable for the same in the manner prescribed in section 70 of the Land 

Revenue Act- 

Eticecution of order of ejectment, etc. ^ . 

10. (f) Orders of ejectment from, and delivery of possession of un¬ 
moveable property shall be enforced in the manner provided in the Coc e 
of Civil Procedure for the time being in force in respect or the excculion 
of a decree whereby a Civil Court has adjudged ejectment roin 01 t.e i\er\ 

of possession of such property. , ,, 

(u) And in the enforcingr of these orders a Revenue Officer sha . 

have all the powers in regard to contempts, resistance and ffie hke whic 

a Civil Court may exercise in the execution of the description mention 

in sub-section (f). 

Arhitroition. , . a .. tQq-, 

11. The provisions of the Punjab Laml Revenue 4 ^- ^87, wiffi 

respect to arbitration shall apply to proceedings r epption 76 

in respect of any matter described in the 1st and 2n g»o ps 

of the Punjab Tenancy Act, 1887. ____ 

“ 17. See now sectionir7I^7VTl90^d Schedule L O. V, annexed thereto. 
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S. 86. (/) Appearances before a Revenue 

Officer as such, and applications to and acts 
to be done before hnn, under this Act may be 

made or done— 


^ ’■ >11 i t s. 

(a) by the parties themselves, or 

ih) by their recognized agents or a legal practitioner : 

Provided that the employment of a recognized agent or 
legal practitioner shall not excuse the personal attendance of a 
party to any proceeding in aii}^ case in which personal attend¬ 
ance is specially required by an ( rder of the Officer. 

[2) For the purposes of sub-section (/), recognized agents 
shall be such persons as the Local Government may by notifi¬ 
cation declare in this behalf. 


(J) The fees of a legal practitioner shall not be allowed as 
costs in any proceeding before a Revenue Officer under this 
Act unless that officer considers, for reasons to be recorded by 
liiin in writing, that the fees should be allowed. 


Note. 

I Mm applies to proceedings before Revenue Officers only and 
not before Revenue Courts. 


Sub section (2) —recognized agents. 

r. C. .V(d. 7_>8.—i/u/ed 1-11-1SS7 (i)—In exercise of the powers 

( onferred by section SO (2) of the Punjab 'I'enancv .Act, the Hon*blc the 
I.iculenani-Covernor is pleased to declare, and hereby declares that the 
following persons shall he recognised agents for the purix)ses of section 
8,') (i) of the same .\ct, viz: — 

(al Persons holding general powers-of-atlorney from parties not 
icsitlcni within the local limits of the jurisdiction of the Court 
within which limits the appearance, application, or act is made, 
or doiu', authorising them to make and do such appearances, 
applications and acts on hehall ol such parties. 

(h) MuklUars duly certified under any law for the time being in 
force and holding special powers-of-attornev authorising them 
to do, on behalf of their principals, such acts as may legally 
1 h' done by Mukhtars. 

(c) Persons carrying on trade or business for and in the names of 
parties not resident within the local limits of the jurisdiction of 
the Court within which limits the appearance, application, or 
a( I is made or done, in matters connected with such trade or 
business onlv, where no other agent is expressly authorised to 
make and do such appearances, applications and acts, 

((/) Persons specially authorised hv parlies to appear and act on 
their helialf in any particular suit : Provided such persons are 
agents aiuhorlsetl for the occasion only, and are not practi¬ 
tioners acting in evasion of the law regulating the admission 
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and enrolment oF Pleaders and Muklilars : Provided also that 
it shall be in the disrreton of the Court to refuse to peinnt <tn.v 
such person to appear or act. 

Legal practitioner. 

“Legal practitioner” means an A(Kt)cate, X'akil or atlorney of any 
High Court, a Pleader, Mukhiar, or Revenue Agent. |Se('tion 
‘Mukhtar’ however, has been specifically exeliKled i roni the dclinlion o! 

legal practitioner for the purposes of this Act. 

Revenue Agents. 

See standing order Xo. 4 [Appendix .\ 111 ]. 

Pleaders and Mukhtars. 

Appearances of pleaders and mukhiars in proceedijif^^s before ike hinancial 
Comniissioner. 

Whereas by schedule I, order III, clause 4 (0 ^mnexed to Code of 
Civil Procedure every pleader is required to be appointed by an instrument 
in writing, and bv 'Punjab Government Notifications Nos. 728 and 729, 
dated 1 st November 1887, every classified Mukhtar is required to hold a 
special povver-of-atorncy, and no such pleader or mtikhtai can be lecognis 
ed, in the absence of a written authority as aforesaid, <is empo\\etC(. to 
appear, plead, or act for any person in any proceeding 
Punjab Tenancy Act, XVI of 1887, and Land Revenue . cl, o i 
and it is expedient to provide for ascertaining that every such 
mukhtar is duly authorised to appear, plead, or act m an> sucli pioccedi g 
before the FmanciaV Commissioner, the following rules are made b> 

Financial Commissioner :— ^ tr» 

(a) Every appointment of a pleader anti every povver-ol-atto. nty o 

a ce tified mukhtar presented to the Court shall conta.n m lul 

thrnames of the pekon or pleader or mukhtar to appear or .ut 

on his behalf anti shall he exeeuted by every sueh , 

himself but by some person claiming to appoint o 

on his behalf, the pleader or mukhtar will ^ Cd 

the Court without proof that such person was 

by the principal to execute such appointment oi powti. 

S. 87. (7) A Revenue Officer may give and the 

^ costs of any such proceeding under this Act in 

any manner he thinks fit. 

(2) But if he orders that the costs of any 
shall not follow the event, he shall record is rea 

order. , 

Where the defendant fought the case fac^dfat’ he^'^vrs 

unnecessary adjournments in its hearing an held to be entirelv 

a pleader and Sardar Sahib and attended the ^ou. t ^as he^ld to 

irrelevant in awarding costs beinT deprived of advantages 

Where a party is not responsible for S . " ^hat he was 

attaching to him as holder o f a protective ease, ___ 

18. Kule 16 of the Tenancy Rules— Appendix. 

19. Bishen Das v, Bawa Parduman Singh = 1929 1.. ■ 
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U«-v«-iiuc (’ourts. 


cntiilcd to recover from tin* otlur party all the costs incurred for il)e en- 
loiacnient ol liis rig-lits in a law Court.-" 

S. 88. (/) The Local Government may * 

(.1 make rules consistent with this Act for regu¬ 
lating the procedure of Revenue Courts in 
matters under this Act for which a procedure is not prescribed 
thereby, and may hy any such rule direct that any provisions of 
the Code of Civil Procedure shall appl 3 s with or without 
modification, to all or any classes of cases before those Courts. 

(2) Until rules are made under sub-section (7) and 
subject to those rules when made and to the provisions of this 
Act,— 

{(i) the Code of Civil Procedure shall, so far as it is 
applicable apply to all proceedings in Revenue 
Courts whether before or after decree ; and 

(b) the Financial Commissioner shall, in respect of 
those proceedings, be deemed to be the High Court 
within the meaning of that Code, and shall, subject 
to the provisions of this Act, exercise, as regardgs 
the Courts under his control, all the powers of a 
High Court under the Code. 

Under this section the Local (lovernnieni is enipoweretl to make rules 
ft)r Revenue Courts, but no rules have been framed so far, so that subject 
to the provisions ol the Punjab I'cnancy Act, the Code of Civil Procedure 
sliall, so far as it is applicalde, apply to all proceetlings iu Revenue Courts 
whether before or after decree.*^ 

It is to be renieinbered that tliis section applies to Revenue Courts 
only and not to Revenue Ollicers to whom section 85 applies. 

I he lollowini^ cases falling under this section mav be noted with 
advantage :— 

(1) When an appellant does not appear, the order that the appeal 
be dismissed is made under Order 41, R. 17, and the appellant may apply 
to the Court lor re-ailmission under rule ic) and must be given an oppor¬ 
tunity for proving that he was prevented by any sufheient cause from 
appearing. .\n appeal cannot be dismissed on merits under rule 17, and 
such a dismissal is an irregularity in proetdure and the case must be re¬ 
turned lor disposal in aceordance with rule U).-- 

(2) Under O. 41, R. i, it is imperative that the memorandum of 
appeal should be accompauieil by a copy of the tlecrce appealed from. This 


rule is 

iulle> 

;ible 

and 

the -Vppellate Court 

has 

no dispensing power.” 

20. 

lUiiin 

Unli; 

ulur 

r. I'litoh Mpliaininml aiu! othe 

IS- 1926 L. L. T. 7 . 

20;i. 

'I’llO 

Wnli 

Is ‘ with tho invyiou.s sanction of the tu-vivnor-Uenernl in CoimcU’’ 


i.v 11 

le D 

eit'iitralisalion .Vet. 1914 . 

(IV 

of 1914 ), 

20-1>. 

See 

ILi\V 

the 

Oule t-f ('ivil biuceiluro 

1908 

(Act V of 1908 ). 

21. 

See 1932 L 

.. b 

T. 138 . 



22. 

1932 

b. b, 

. J'. 

156 - 1932 \\ b. b 7 

(Ucv.) 

« 

23 . 

1932 

b. b 

T. 

31-1932 1 ‘. L'. 1 ., 12 (Kev.l. 
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(3) An order dismissing; objection bv a third person to an attach¬ 
ment before judgment is not appealable under (). 21. R. 63.^* 

(4) A potato crop shou’.d not be atlailied before judg’ment.*”' 

(5) It is not necessary under O. 41, R. t, C.P.C., for an appellant 
to file with the memorandum of appeal, a <'opy of the orrler disposing- of 
a preliminary issue in a case.^® 

(6) An order which is of itself appealable does not cease to be so 
because section 151 has been used.'" 

(7) Section 151 cannot be invoked to help a party who lias a rcmed\ 
provided by law and has neglected to avail himself of it.-” 

(8) Where a suit is institutetl ag’ainst all defendants jointly and 
severally and one of the defendants died and his legal representatives arc 
not brought on record in time, the suit abates against all. The minority 
of plaintiffs is no bar against the running of limitation.-^ 

(9) Revenue Judicial Courts are bound in matters of procedure to 
be followed in appeal as Civil Courts are bound, and if a Collector proposes 
to hear a revenue judicial case, he is bound to give the parties notice of 
date and place. 

(10) Where an appeal is dismissed in default by a Revenue Court 
on tour and an application for restoration is presented on the same <lay. 
as a principle the Revenue Courts should exercise some leniency and the 
appeal should be restored with substantial compensation to the other 
party, 

(11) Section 88 (2) has no application to proceedings under section 
53 » P* T. Act, for such proceedings arc held before a Revenue Officer. 

(12) Where the Commissioner decided an appeal without giving an 
opportunity to the respondent to be heard, in fact without fixing a date 
for hearing of appeal, held, that the decision was not legal and the case 
should be reheard after giving due notice to both parties. 

(13) Held, that if an appellant does not appear on a date fixed for 
hearing the appeal the Commissioner ought to dismiss the appeal m 
default.^* 

(14) The Civil Procedure Code has been applied to proceedings 
under the Tenancy Act by section 88 (2) of that .Act, and where in proceed¬ 
ings under the Tenancy Act any section, Rule or Order of the Civil 
cedure Code has the force of a rule under the Tenancy Act it is reasonab e 


24. Natha Singh v. Abdulla = 1931 L. L. T. 48. 

25. Ibid. 

28 Hashmi r. kii' Sant Das —1951 L. L. T. 23. 

27. Imam-ud-Din ?*. Fazal Karini = 1928 L. T. T. 48. 

28. Ibid. 

29. Mst. Bholi and otliers r, Munslh ^laii Singli=^1927 L. L. 1- 19. 

30. 7 V. B. 1892 (Bcv.) : 10 P. R. 1895 (Kev.) : 8 P. B- 1890 (Rev.): Sec (lUo 

4 P. B. 1892 (Rev.) 

31. Dhanda and iSrali t*. Muhammad Din-1952 L. L. 1. 26. 

32. Bhag Mai r. Pir Baksli = 32 P. B. 1906. 

33. Nowroz v. Fazldad = 8 P. R. 1890 (Rev.). 

34 . Gopal Singh v, Khnshal Khan = 4 P. R. 1892 (Rev.) 
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1(1 liold lluu Uie period of limitation laid down in srlicdulc I of the Limita- 
ilnii Art as applicable to that Section. Rule, or Order applies."'- 

( 13 ) l ime cannot hej^in to run on appeal to hij^her Revenue Court 
ac iinst a decree of a Cower Revenue Court, until that decree has come 
'into exislcnrc as the decree of a Revenue Court, and a decree ordered to 
n-^istciasl as a Rr^cnue decree cannot come into existence as a decree 
ai ;,n\ tunc In lorc the order that it he re^-isierc 1 is made."" r 

General Procedure of Revenue Officers and Courts.— 

See l-'inan(ial (.'ommissioner’s Standins^ Order No. 3 —Appendix. 


S. 89. 


(/j A Revenue Officer or Revenue Court may 
suiuinon any person wliose attendance lie or it 

t 1{- ‘ r .1 ... - 


r> u Ill 111'-'I * ctii > 

considers necessary for the purpose of an^ 
Pvrvrniu' ('"lirt !'• application! suit or other business before liiiii 
|..asnns. Reveiiue Officer or Revenue Court. 

{2) A iierson so sumnioned shall l^e bound to appear at 
the Uine and place inenti. ned in the sumnioiis in person or, if 
the siiinnioiis so allows by his recognised agent or a legal 

])raclitioner. 

(.;> The person attending in obedience to the summons 
shall be hound to state the truth upon anv matter respecting 
which h; is examined or makes statements, and to produce 
such documents and other things relating to any such matter 
as the Revenue Officer or Revenue Court may require. 

Sec 0 |(. s. hr.lnic I, Civil l‘nHT(Uuv t'oilv, lor procedure for sum- 

nu.niu.. Wlnu-sses aiul peuallies when they lail to eomp-> with the sunv 
nions which hv virluc ol MClion SS of the I cuanev Act may he held apph- 

( .ilfic lo Ron viuu- Courts also. 

Vee uWo Rules and Orders of the lliph Court of Judicature at Lahore 
y .,1 ' , (Chapte, D) and \ ol. I\' (Chapter N il) lor inslnuiions. 

.Sr, also Slandlu.; Order \o. .1, /'ura.v. .( to tr lor service ol prwesses 

Oil persons rvsidino- ni Natu'e St.dcs. 

Expenses of witnesses. 

See lli'di Couii Rules and Orders, \'ol. 1, Chapter 5 —t tor the sraK- 
al xvhich witnesses are entitled lo diet-money and travelling exix-nscs. l^ee 

O. to, R. 2 j. 

S. 90. (/I A stttiiniotis issued by a Revenue Officer or Re- 

M,„ie or servi. .. veiine Court shall, if practicable, be served (,</) 
ol .suiHu.oii't. pcvsonullv on the person to whom it is addres 

sed, or failino- him on {h) his recoonised ao;ents or fc) an 
adult male meinher of his family who is residing' with him. 

>■^5. 27 I’, n. 19 a2 (Ucv.) . See :iIm* 9 V K. 1905 tlicv.): 1 V. U. 1904 ; 

1952 h. h. 'i'. 51. 

5b. b8 I*, h. 1891. 
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(2) If service cannot be so made, or if acceptance of 
service so made is refnsed. the summons may be served by 
posting a copv thereof at the usual or last known place of 
residence of the person to whom it is addressed, or, if that 
person does not reside in the district in which the Revenue 
Officer is employed or the Revenue Court is held, and the 
case to which the summons relates has reference to land in that 
district, then by posting a copy of the summons on some 
conspicuous place in or near the estate wherein the land is 
situate. 


(3) If the summons relates to a case in which persons 
having the same interest are so numerous that personal service 
on all of them is not reasonably practicable, it may, if the 
Revenue Officer or Revenue Court so directs, be served b}'^ 
delivery of a copy thereof to such of those persons as the 
officer or Court nominates in this behalf and by proclamation of 
the contents thereof for the information of the other persons 

interested. 


‘ 4) A summons may, if the Revenue Officer or Revenue 
Court so directs, be served on the person named therein, either 
in addition to, or in substitution for, any other mode of service, 
by forwarding the summons by post in a letter addre^jsed to 
the person registered under Part III of the Indian Post Office 

Act, 1856. 


(5) When a siirainoiis is so forwarded in a letter and it is 

proved that the letter was properly addressed and u y pos e 
and registered the officer or Court may presume that the sum¬ 
mons was served at the time when the letter would be deliver- 

ed in the ordinary course of post. 

Sub-section ( 4 )- 3 ervice by post-letter pioperly addressed, posted and 
registered—pre emption. 

This section corresponds to section 20 ^ervdce^ry^'re- 

Act, 188;. The course prescribed by th.s sub-sccuon ^ ^ 

gistered post stands precisely on the same footing as ^ 

vice, and it may be presumed that the surnmons was serv^ed ^ 

that the letter was propej^ JJ^'leUcr was atma^llv pfaced in die hands oi¬ 
ls not necessary to prove that the '>-tter v tion should be made 

the persons served. Whether m an, case P 

depends on the particular circumstances o tUprp is no irreeularitv 

not to make it is to exercise discretion and where the e s "o - 

in the exercise of discretion it will not be interfered with m reMS.on, 


37. See Lok Nath v. Kal>-«n Das 


and *..thers = l934 L. L. T. 9. 


.v<'> 


I III-. i>rN)A!’. ri:\.\\(A- \c i 


S<. cji, ()2 and n:; 


Section 25 of the Punjab General Clauses Act, 1898 . 

I, h;,s l).cn laid down in sri tion 25 ol the i'unjah (.cawral Clauses Act 
( \rt 1 ol iS<,S) that 'Avliere anv I’unjal) .\rl autliorises or :-e(iuires aiv. 
l.Minnrnl lo he M-iNcd bv post where the expression ‘served' (>r either of 
the expressions 'i^ive' or 'send' or any oilier expression is issued, then, 
unles. ;i dilleieiil iiUention appeal's, the servi. e shall he deemed lo he efleel- 
..-,1 \n properly addressiiiLT. prepaying- and postiiu^r hv re-islered post a 
'rtter eonlainiiiji^ the doeumeiU. and unless the (tmtrary is provi'd, to have 

ell'e. ted at the lime at whieh the leller would he delive'e l in the 

(adinary course of post”. 

Mode of service a copy of the summons must be delivered or tendered. 

I he mode of service of summons lai<l down in section t )0 must in ac- 
.ordaiHc will. M-<iion SS ( 2 ) l.e read with the prcwislons of the Code of 
( i\!l IhcM'edure so lar as the\ do not lonllict. (>. ,S. 1^- to ol the Civil Pro- 
,,-diire Code la\s down that ‘service ol the summons shall mu he made hy 
dciiv. i-in- or lenderin- a -opv thereof s.^m-d In the ludoe or such otVeer 
as he appoints in this hehaU, and sealed with the seal ol the Court’. It is, 
iheielore, wioiil; to hold that no c-op\ ol summens under this sec tion is re- 
(|mia-d to’he lefPwith the Icaiant and that it is the original ropy of summons 
nr nuicc- that m a ut lioril at i ve. 1 luis where there were Uvo copies ot tin 
notice of r-jeetmenl, on*’ ol thcan meniionini.; hotli tlu' landlords aiul the 
nther are oIll^ with the ap|).uent ad'lilion td the woicl Teu^''/tiVu and the 
latter c-npy was lelt with the- tenant, and the tenant conseciuent’.y hnnioh, 
a suit lor c cmteslinj^ that noliec- against that landlord only w ho^u name 

appeared in his copy of summons, it wa^ held that the Imiant was jusliiied 

in hrinr^ini^' the ease aL^ainst the one landlord onls. " 

/Vor./ of rca/ete -.See lii^h (’<>url IxitUs nih! ('r./cM \ yt. I, ('h. 1 — D. 
p.i^t s _-o--j2, as modilied hy the speeiai provisions ot this sec'tion. 

S. 91. A notice, order or proclamation or copy of any such 

docinncMit. issued by a Revenue Officer or 

.,1 hiliACdiri'n,' Kcvemie Court for service on any person shall 

imt ui scrvcd ill lUc iiiaiuier provided in the last 

foret^Hiiiiof section for the service of a suiii- 

iiions. 

S. 92. When a ]iroelaination relalino to any land is issued 

\,Mn im-d iMo.u- Revenue Officer or Revenue Court, it 

[Ml111isliiicj; [o I' sliall in addition to any other inode of publica- 

ticn which inav he prescribed by any enact- 
inent for the time heiiiu in force, he made hv heat of drum or 
other eiislomarv method, and hy the posting of a copy thereof 
oil a conspicuous ])lace in or near the land to which it relates. 

S. 93. (/) Anv luimber of tenants ciiltivatino; in the same 

^ ^ ^ ^ ^ estate may. in the discretion of the Revenue 

MS i.;ntirs i-- Officeroi* Reveiuic Coui't and subject to aiyv 
i,t.. TiMiin-j-s ri h.t- rules which the Local Government may make 

ill this behalf, he made parties to anv proceed- 
in<c, under Cliai'iter III. 


fi iji v t •! . 


«')U 


1932 L. L. 'I'. 89. 
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(2) But a decree or order shall not be made in any such 
proceedings unless the Revenue Officer or Revenue Court is 
satisfied that all the parties thereto have had au opportunity of 
appearing and being heard. 

(3) A decree or order made in any such proceedings shall 
specify the extent to which each of the tenant is affected 

thereby. 

No rules have been framed under sub-section (i). 

Scope of suh-sectioii (3). 

Where 121 proprietors sued 2cS6 tenants lor enhaneenient of rent and 

the plaintiffs were not joint proprietors of the land m 

the defendants joint tenants but the court a lowed their I""''*"" ^ 

of convenience, and some 97 „ fa P 

who set aside the decree relating- to .0 ol them ff]'' J 

pellants and a few others appealed to the Financial Commissioner n was 

held that the intention of section 93 (3) ^ de . 

sidered as separate and distinct as regards each tenant that i a s g 

decree passed against some - --nts must^^l. ..-Ec, 

made up of 200 separate and disjn l aorr^p \v'\k to cancel Dv 

one tenant and '‘Tenants, while it‘maintained die 

against the former did not give a ijht of further appea 
interests are distinct and separate. 


Exception n i 
suiti un’ler this 
Act from opera¬ 
tions of certain 
enactments. 

77 of this Act. 


s. 94. Nothing in section 424 of the Code o^ 

Civil Procedure, or in section 36 of Jie Pn ] 
Municipal Act, 1884, shall be construed to 
^ply tL suit of a class mentioned m section 


^ ' f thp Code of Civil Procedure, 1882, see now section 

For section 424 of the Code o follows 

80 „t the Cede ot Civil Procedure, 3,^,^ 

"No suit sh.,ll be respect of anv act purporting to bc' 

done by such public officer m his f the case of the Secrc- 

two months next after notice m wri g office of, a Secretary to 

tary of State in Couned, ^of the district, and in the case of a 

the Local Government or the Ooiiector oi stating the cause ot 

public officer, delivered to him or e ^ggidence of the plaintiff and the 
Ltion, the name, description and place that such 

relief Which he claims; and the plaint shall 

notice has been so delivered or e . section 49 

For section 36 of •»"/“"i* .“STruns as - . „, . 

of the Punjab Municipal Act, 19 Committee, or against •"!> o cei 

“No suit shall be instituted ag. ‘ purporting to be done m 

or servant of a Commtoe, injxsp^f J") F - 

39 . 1 P. E. 1890 (Re'^-) 
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its or Ills olHcial capa<.ily, until the expiration oT one nionlh next after notice 
in w'fiilno lias been in the case of a Connnhtee, delivered or left at its 
office, aiifl in the ease of an oflicer or servant, delivered to him or left at his 
olhee or plae(‘ of abode, staling llte ('ause of at'lion an:l ilie name and place 
of abode of the intending plaintilV; and the plaint must contain a statement 
that such notice has been so delivered or left ; 

"IVovided that othin^' \i\ this section shall apply to anv suit instituted 
under section 54 of tlic Specific' R(“’icf Act. 1^77”. 


S. 95. { !) When a defendant admits that money is due from 

Pavinpi.t account of rent, but pleads that it is due 

Court of Mi.mM.v uot to the plaintiff but to a third person, the 
adiniHtyi to be due Coiirt shall, except for special reasons to be 

to a tliii-il jirrson. 1 1 1 • \ Kf\, 

recorded by it, refuse to take cosrnizance of the 
plea unless the defendant pays into Court the amount so admit¬ 
ted to be due. 


(2J Where such a payment is made the Court shall forth¬ 
with cause notice of the payment to be served on the third 
person. 

(J) Unless the third person, within three months from the 
receipt of the notice institutes a suit against the plaintiff and 
ther< in obtains an order restraining payment of the money, it 

shnll be paid to the plaintiff on his application to the Court 
therefor. 


(4) Nothing in this section shall affect the right of any 
person to recover from the plaintiff monev paid to him under 
sub-section {3J 


(3) When a defendant pays money into Court under this 
section the Court shall give the defendant a receipt, and the 
receipt so given shall operate as an acquittance in the same 
inanner and to tlie same extent as if it had been given by the 
plaintiff or the third person, as the case may be. 

to 

y dcfciulanl wlu) admits that the mil t laiimal Is due, but asserts 
lliat the piauitdl is not tlu' person entitled to reecive it, must pav the 
amount into tonrl, (.tlierwise his plep will lie ,lisrot;arded. Once he has 

‘ ' " < ' i'is Iesponsiliility is :ii ;m emi. Xo'iee is fi'iven to the 

lieison ulinni ihe delendani alleges lo he his landlord. It the latter dews 
not within three months hrinw ;i suit ;,wninM the plttinlilT in the action for 

UIII and obtain an order restraining payment ot the deixisit, it will be 
m<K](‘ ()\ n lo ilu' oi i^inul i launanl. 


Suh-srrlion (4) provides that nothin 

ol any poison lo re<-o\-er from the 
siib-scrtion (3). 


g in this seetion shall affect the 
l^lainiiH nu>ney ]>aid lo him under 


(/ann/ .\(hui}ii.sinilio}i MtunutL 8ii.| 
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S. 96. 


ars of rent. 


Prohibition of 
imprisonment of 
tenants in execu¬ 
tion of decrees for 
arrears of rent. 


A Court passing a decree for an arrear of rent may, 

Execution oi application of the decree-holder, 

deci-pes for arre- order execution thereof against the moveable 

property of the tenant, and against any uncut or 
ungathered crops on the tenancj^ in respect of which the arrear 
is decreed. 

S. 97. A tenant shall not, during the conti¬ 
nuance of his occupancy, be liable to imprison¬ 
ment on the application of his landlord in 
execution of a decree for an arrear of rent. 

A Court on l^iving- a decree for rent may order execution ag;ainsl the 
moveable property of the tenant, or any uncut or ung^alhered crops on the 
holding in respect of which the arrear is due. But so long as the t<.n<mt 
is in occupation of the land he cannot be imprisoned in execution of such 
a decree. (Land Adniinistration Manual, para. 812). 

Rule 14 of the Tenancy Rules, framed under the proyisions of section 
106 (i) (c) of the Act lays down that—“A Reyenuc Officer or Reyenuc 
Court shall not except for reasons of urgency to be nxorde<l, issue any 
process of arrest against a tenant or against a land-owner wffio cultixates 
his own land between the 1 st day oi April and the 31st da} o . a} nor e 
ween the 15th day of September and the 15th day ot Noyember . 

The harvest seasons are from 1 st April to 31st May and from yvh 
September to 15th Nov'ember. 

S. 98. (/) If, ill any proceedings peudiiig before a Revenue 

Court exercising original, appellate or re\ isional 
to refer . appears to the Court that any 

question in issue is more proper for decision_ by 
a Civil Court, the Revenue Court may, with the previous 
sanction of the Court, if any, to the control of which it is im¬ 
mediately subject, require, by order in writing, any Y e 

proceeding to institute, within such time as it ^ 

behalf, a suit in the Civil Court for the purpose of obtaining a 
decision on the question, and, if he fails to comply with the 
requisition, may decide the question as it thinks 

(2) If, the party institutes the suit in compliance with 
the requisition, the Revenue Court shall dispose of the pro¬ 
ceeding pending before it in accordance with the final decision 
of the Civil Court of first instance or appeal, as the case may 
be. 

Meaning and scope. 

This section lays down that if, in an\ 

Revenue Court exercising original appella e or ^ nrooer for decision 

appears to the Court that any question m ^sanction of the 

by a Civil Court the Revenue Court may, with the pre 


party to 
Court. 
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S. 98 . 


s 1 li 1 

s 1 s 1 ; 

I I ) 


( ourl, if ;in\, lo the (ontr<>l of wliirb it is imniodiately subjt’cl, require, l)y 
ordf'i' in writinj^, any parly to the proceeding" to institute, within such time 
;is ii may fix in'tliis bclialf.'a suit in ibo Civil Court for the purpose of obtain¬ 
ing a decision on the question, and if be fails to <'omply wUh the requisi- 

lion, inaN’ de<‘ide the (jucstion as it thinks lit. 

I bis MMaion n fers solely to the action of a Revenue Court and it confers 
iij)on the Revenue Court a eeiiain ]:)o\ycr of making a direetion to the paitie^ 

Ix fort it, which direction ma\ bind the parties, but it cannot necessarih 
bin<l a Civil Court or confer upon that Court a jurisdiction which it would 
not olherwise possess. W Ia n a Re\enue Court refers parlies lo a civil 
Sint under this section, the Civil Court docs not ac(|uirc jurisdiction to hear 
otlu’i'wise incompetent to entertain vinder other provisions of i**''*- 
in ;i suit jjcnding before Assistant Collector, the As- 
Collei tor apphuMl to the Colior tor uridcr section 
lor sanction to refer the defendants^ to the Civil 

Courl. T!u Colle( tor gave sanction and the Assistant Collector accord- 
iii'dv referred the defendants to the Civil Court. On appeal to the Com- 
missione:'. be went into llu* merits ol the suit and dismissed it. It was 
Itrld that the procedure of the Commissioner was wrong, and that the only 
f,uestien that be (.*uld <le<'ide was whether the sanction bad been properly 

given or not.'*' . , u .1 

Wlu-re an order referring a party to the Civil Court was passed by the 

\sslslant Collector it was lu-ld that it was doubtful il an appeal lay to the 

Commissioner from the sanction given by the Collector under section ^ 

fi) although the sanction ('<»uld be revoked on revision by the I'lnanciai 

Commissioner.'^ . 

T sued certain tenants for arrears of rent in respect of a holding on 

llic basis of certain entries in Jumahnyidi, 1 be tenants in defence alleged 
,hm li.ev bad i>aid the entire rent to one 11 who was eonse(iuently implead¬ 
ed as iefendanl. II repudiated 'l'*s elaim ahegmg that the latter 
of possession altogi'tber and that the entrv in Jaimihnmh was wrong. The 
\ssistant ColhM'tor applied to the Collector under this section for permit- 
.in! T "0 . I 'vil suit wi.hln . mon.bs ,o .stahlish .ha, the .ahnes 

won- wrono and that ho was ontitlod to the propnetarv possession of the 
ana in suit, and not T. Tho Collootof roplied thtU the onus of proving 
shoid.l bo thrown upon T and not on 11. The Assistant 
dirootod 1' to prooood in a Civil Court. On a reloronoo hy the Commts- 
siono<l under sootion ,S 4 ( 2 ) of tho Act. it avas held that a 
rorrootness a,tarho<l to Revo.ntc Records such as Junwhaml, and ‘ ^ 
proper course was that II should have hocu allowed to prove hts exclustve 

title 

It is not enough if the Collector in the judgment of an appeal from 
the Divisional ludge (now ihc Dlsfict Judge) merely says that he 
the order of the Divisional Judge. The appellants are entitled to have their 
appeals indepondentlv considered bv the Collector, who must recor iis 
own decisions. witb'rcaMms therefor, on several points tor determinauon 

in the case." 


‘ 10 . 

'11. 

42. 

43. 

I Rov.). 

44. 
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S. 99.1 PROCEDURE 

Claim for adverse possession should ordinarily be referred to a Civil 
Court for decision. 

In a suit for cancellation of notice of ejectment on the ground that 
the olaintiff had adverse possession, if it is necessary to determine the 
questioi' of adverse possession the proper course for a Revenue Court is 
to adopt the procedure of section 98. if instead of that the Court adjudi¬ 
cates on this point, it acts without jurisdiction, and the order is liable to 
be set aside on revision. Onlv Civil C'ourt can adjudicate finaily on the tiues- 
tion of adverse possession. 

Whether limitation is affected by this section. 

The fact that a suit is brought in I'ompliance with requisition made 
by the Revenue Court under section 9S of the Punjab Tenancy .\<'t does 
not affect the question of limitation applicable to the declaratory suit ins¬ 
tituted by the plaintiffs, and the right to sue does not accrue to them when 
the order of the Revenue Court is passed under this section but when the 

original course of action arises."*^ 

Instructions. 

“Section 98 of the Punjab Tenancy Act, 1887, contains a provision 
empowerino- a 'Revenue Court to refer any party to a civil suit for settle¬ 
ment of anv question which the Revenue Court considers proper lor decision 
bv a Civil Court. Such reference must be by an order m writing, and 
such order must have the previous sanction of the controlling Revenue 
Court, if anv. Thus, an order of reference by an Assistant Col e('tor muM 
be sanctioned by the Collector to whose control the Assistant CoLcctor is 
subject and so on in the order of Revenue Officers given in section 6 of 
the Punjah Land Revenue .\ct, and section ot die cnam \ Ail. W hci, 

a plaint is filed under the authority of section 98 ol the 1 unjab lenancy 
Act, the Court should re<|uire the plaintitV to li e a copy ol he order re¬ 
ferring him to a civil suit, and should also sal.sly •tselt that he ' 

conformity with the rc(|U'.rcments ol section 98 . | ■ ig 1 " ‘ 

Ordersj Chapter 2 —C, I ol. I, para. 6J 

S 99 (/) If the presiding officer of a Civil or Revenue 

Court in^which a suit has been instituted doubts 
whether he is precluded from taking coguizauce 
of the suit, he may refer the matter through the 
District Judge or Commissiouer, or, h he is a 
District Judge or Commissioner, directly to the H.gh Court. 

C2J On any such reference being made, the High Court 

may order the presiding officer £ such other Court as 

it may in its order declare to be competent to take cognizance 

the suit. - 


I'owei to refer 
to High Court 
questions to 
jurisdiction. 


45 . 1952 L. L. T. 76 = 1932 1'. C. h. 59 (Rev.l ; 

See also 1935 P. L. E. 507. „ t r> 

46. Kalu V. Earn L<a.l = 34 I. C. 958- . 

46-a. Sutistituteil for ^‘Divisimi 

1918) S. 49. 


1916 = 91 P. W. R. 1916. 
a,":;:; 4 ^;Ty'u.e Punjal, Courts Act 1918 (VI of 
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(,J) The order of the H\^h Court on any such reference 
shall he couclnsive as against peisniis who are not parties to the 
suit as well as against persons who are parties thereto, 


Meaning and scope—When is this section to be resorted to. 

I( lias alrcndv l)ceii rcmarkcxl that llu* oucsimn of juris(]i('iion undei 
the i'ejiancv Act sonietiinc.^ becomes complicated, and, llierefore, this sec- 
lion x iNcs ii \ci v u^c-ful purpose in ca^^es of doubt. 

It is undesirable that Civil and Revenue Courts should issue conflicting 
orders on such points, and most unfair to the person seeking relief. 


Where the presiding officer of a Civil or Revenue Court on presenta- 
i n 'i'‘ a i>laiiu which lias .dreadv been ri-turiK'd by a C'ivi^ Revenue Court 
on the ground of want of jurisdiction, disagrees with the order and con¬ 
siders that lie is precluded from taking cogni/aiK'c ol the suit he should 
at OIK (‘ refer the matter to the High Court, under this section, in order 
U) obtain a final decision, and sfioidd not return it lor presentation to 
the Court which has nlreadv declined jurisdiction.^^ When a plaint has 
heen returned oikx* hv a Revenue C'ourt for presentation to a Civil 
('ourt, tlu* Civil Court, if it thinks that the suit is cognizable by a 
Re\(‘mi(“ Cou i. should at once lader the (juestion of jurisdiction for de¬ 
cision to the High Court. So, too, if a Revenue Court disagrees with 
the opinion of the Civil C'ourt. it should at onei' refer the •,question of 
jurisdii'tion to the High Court.'** 

A tenant cannot change the nature ol his holding by any unilateral 
ai l, sueli as alleging a title adverse to ibat of tlu' p!\>prietor or getting 
an emr\ adverse to the latter made in tho revenue reeorils or by refusa- 
to pay rent. If he has, in the first place obtained possession as a tenant 
he e.annot himself i hange the nature of his holding. Hut it the landlord 
ai'cepls tlu‘ tenant’s repudiulion of title, the ease is dilVerentA® 

.\ suit on a bond, the consideration for which is arrears of rent due 
to the plaintiiT by two of the obligors is cognizable by the Civil Court.*® 

RULES. 

Refcrctici's to the Court under Order XLVI of the Code of 

Civil Procedure, 1908, aud sections 99 (ind 100 of the Punjab Tenancy 
Act, 1887. 

1. .V reference to the High C^ourt by a District Judge or Judge of 
a C'ourt of Small C'auses, under the provisions of section 113 and Order 
XIA'I of ilu' C'odi' ol Civil iVo'edure, sltould be made onlv when the 
presiding Judge entertains a rea.sonable doubt on the point referred, and 
not merely on the imporlumlv of pleaders. 

2. A subordinate court cannot be supposed lo entertain a reason- 
able doul)i on a point of law if it has been tleeiiled cloariy in ruling of 
the High Court, unless some iloubt has been thrown on the correctness 
of the same by a ruling of the IVivy Cotmcil. Nor has any Appellate 


47. Kuu‘ r. i;iii.s:i- b3 l\ It. 1904:-47 1’. L. p 1904 Supp. 

48. 101 1*. L. It. 1912. 

49 . ). Hidiadm U 1. b59-23b 1'. b. U. 1911 lvS2 \\ \X. H. 191U 

50. (Jdpal Suhiii r. Jassa —99 1\ b. H. 190t). 
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Court which has no jurisdiction to hear an appeal, any jurisdiction to 
make a reference. (Vide 8 P. R> 1914; ^ 9 ^ 3 )' 

3. In making- a reference, the presiding: Judge should be careful 
to conform to the requirements of Order XL\ I, rule i, of the Code of 

Civil Procedure by—■ 

(i) drawing up a statement of the facts; 

(H) stating the point on which doubt is cnlerianied , and 

(Hi) stating his opinion on such point. 

Each of the above statements should be precise and dear, or tlv 
Hirrh Court mav find itself compelled to return the reference for amend¬ 
ment under Order XLVI, rule S- of the Code of C.vd Procedure 

4 . It should be noted that references under section 99 of the 

Puniab Tenancy Act, 1887, and under Order XLVI, rule 6 of Code of 

Civil Procedure are made at the discretion of the "phe"; 

dcr Order XLVI, rule 7 - when not required by a party t^o ^ , 

is no such discretion in cases falling under section .00 f tlu 1 unjab 
Tenancy Act, 1887, or Order XL\ I, rule 7. >f --cquired b> a part> . 

5. It should also be noted that, by the terms of O^^er XL\ I ru e 

- a reference may be made only when it appears to the District Vourt 
a reierence may uc reason of erroneously holding- a 

that a purt ^!^bordmate to h has.^b^^^reaii^^^^^ 

able, failed to exercise ^ ^oj^jition is^ulfilled,—that is, un¬ 
L th. court it itself of thrcooS^is fofffl.cti the 

mitted,—It has no power to ’ r ip make a reference unless 

Court still has a discretion to ma e _ otherwise, 

it be required to make it by a party. In that event, 

the Court is bound to make a reference. 

1 inn of the Punjab Tenanc} Act, 

6. References . ^nd 7 of the Code of Civil Proce- 

1887, and under Order ^LVl, references under sec- 

dure may be made to the go must be made through the Dis- 

tion 99 of the Punjab Tenancy Without .avoidable delay. 

.riot fudge who shouh, forward .h r. 

7. If a Subordinate under Order XLVI. rule 7. of 

nion that a reference ought to submit the record of the case to 

the Code of Civil Procediire, ie - statement of reasons, 
the District Judge for orders with a stateme 

B. It is essential that the true^c of the reference. 

cribed with precision Court has returned a plaint on 

9. When a subordinate , gm-h Revenue Court has no 

the ground that the suit is one gntlv presented in any subordinate 

jurisdiction, and the plamt is .^^^nsiders^ that the suit is not m fact 
Civil Court, such Civil Court, if it plamt, but should 

triable by a Civil Court, f p! of the Punjab Tenancy Act, XVI 

refer the point at once under section 99 ot 

of 1887. ^ Court under section 99 or 

10. A reference bv a Civil Cou ^LVI, rule 6 or ^ 

of the Punjab Tenancy Ac , 7 ’ nrade until the r-"- 

of the Code of Civil Procedure, shah ot ^0^4, ,ofe,„ 

suit have hacl an opportunity of show, K 
in the court which purposes 
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Ti. '1 he Court makino- a reference under any of the sections 
mentioned in the ])reredin|^ parag^raph shall, in its order of reference, 
<erlltV that such opportunity has been given, and shall place on record 
ih(‘ obje('tions, oral or written (if any), of any party against the making 
ol >1- li I'elet enre, jitid, w hen ihe rcfei'enet' is undei' section luo of the 
Punjab lenatuN Art, an\ objection <'f anv parl\' to the elTect that 

hi- has lieen prejudir«'d h\ i)u' alleged mistake as to jurisdiiUion. 

12. The Court making the reference shall give notice, either 

oralh or in w iling, to li parlies as ailended or are represent^’d in 

Court when the order of reference is made— 

(/) iha! ih<- altendainc oj the parties in tla 11 gh (“ourt at the hear¬ 
ing of the reference is not obligatorv; 

ill] ihal an\ parlv desirous ol alU*n<rm-.’ al sui h luanng must en- 

, ter an appearance at the oflice of the Deputy Registrar of the 

High Court in Lahore on or before a dale to be specified in 
the notice. 

13. 'I'he date specified shall be such as to allow a reasonable time 
for the parties to appear in the Higli Court, and shall be a date not less 
ibnn one month in advance ot the dat<‘ of making the reference. 

14. 'I'he (*ourt shall ('ertify In its order. ii' that ihe notice re- 
([uired by paragrapli 9 has been duly given, orallv or in writing, as the 
rase may he, and (2) the date specified in such notice. 

15. Kverv reference under section 90 or section 100 of the Punjab 
'I'cnaiv'y A( t, shall state the rcascms for making ihc r lemu'e, and shall 
indicate lh(‘ Re\einic Court which in (ho opinion of the Court making 
the ri'fcrciK'c. has or had (as the case may he) juristliction under section 
77 of the .\('{ over the suit in which the reference is made. 'I'hc Revenue 
Court in whit li the referring oHiccr thinks the decree sliouUl be register¬ 
ed, should he aci'uratdy described according* to the nomenclature pres¬ 
cribed in section 6 of the Punjab Land Revenue Act, 1887, (read with 
scciion 77, < kn'scs (i) and (2) of llu' Punjah 'I'cnancv Act, 1887). 

Ihc ( oiiri making thi' rc'lcrcncc shall forward, with its 
order, (he record of the suit in which the reference is made and of all 
prociH'dings (il anv) by wa\ of execution or otlu'rwisc in such suit subse- 
(|Ucn( to the decree, and a'so the rc'cords of an\- other (a>nncctcd proceed¬ 
ing's ne<'essary for ('onsidcration of the reference In the High Court. 

17. 'Pile above directions apply, wiitafis nmiiDulis, to Revenue 
Cou rts. 

18. WhciKwer It is found that a reference made to the High Court 
has not been replied to or intimation of a date having been fixed given 
within two months of making such reference, the attention of the 
Registrar sliould be drawn to the fact. 

///g/i ('(Hirl rules iuiii itrders. To/. /, Chuplcr i^. 

Instructions by the Financial Commissioner 

\\ hen a Subordinate Civil Court has returned a plaint on the ground 

tliat tlie suit is one over which such Civil Court has no jurisdiction and 

the plaint is subsequently presented in anv Subordinate Revenue Court 

such Revenue Court, if it considers that the suit is not in fact triable 

by a Revenue Court, should not again return the plaint but should refer 

the point at once under section og of the Punjab Tenancy 
Act, XVT of 1887. ^ '' 

I'iumuiiil ( (n)n)iissio)icr s ( Inuhir Memo. .Vo. i dated 9-1-1904, 
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Power of Hi2:1 1 
Court to validate 
proceedinjis had 
under mistake as 
to jurisdiction. 


S. 100 

nainelv :— 


(/) In either of the following cases, 


{a) if it appears to a Civil Court that a Court uiider 
its control lias cletenuiued a suit of a class lueu- 
tioned in section 77 wh’ch under the provisions 
of that section should have been heard and 
determined by a Revenue Court, or 
(b) if it appears to a Revenue Court that a Court 
ur,der its control has determined a suit w hich 
should have been heard by a Civil Court, 
the Civil Court or Revenue Court, as the case may be, shall 
submit the record of the suit to the High Ccuit. 

(2) If on perusal of the record it appears to the High 
Court that the suit was so determined in good faith and that the 

parties have not been prejudiced by the mistake as to juris¬ 
diction, the High Court may order that the dercee be registered 

in the Court which had jurisdiction. 

(3) If it appears to the High Court, otherwise than on 

submission of a record under sub-sect’on (7), that a i\i 
under its control has determined a suit of a class mentioned in 
section 77 which under the provisions of that section slunild 
have been heard and determined by a Revenue Couit, Higdi 

Court may pass any order which it might have passed if the 

record had been submitted to it under that sub-section. 

(4) With respect to any proceeding subsequent tc decree 
the High Court may make such order for its registration in a 
Revenue Court or Civil Court as iii the circumstances appears 

to be just and proper. 

(5) An order of the High Court under this section shall 

be conclusive as against persons who were not parties to tiie 

sibt oTpUeeding as well as aganist persons who were par-ties 

shall have effect as if it had been made or had b^^ the Court 

which the order has required it to be registere . 

TRp nrovisions of this section shall apply to any suit 

• ^ ftpr the first day of November, 1884, and to 

instituted on or after tne nrsr u y 

proceedings arising out of any sue su 

Scop, ot the .oclion.^ ^ CMl or 

Section loo it had no jurisdiction to enter- 

.1.0 obj„.ion .o .1.0 iurl,.Uc.io„ of . 1.0 
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C ourt could be raised initially on the institulion of the suit or whether 
it catne into existence on the pleadin^^s of the tlefendant. in either case 
from the stage that the objection to jurisdiction comes into existence the 
Court ceases to have jurisdiction to entertain the suit and if it continues 
with its determination then S. loo would empower the High Court to 
take action provided the other conditions laid down therein arc satisfied.* 

It was contended by the opposite side in this case that S. lOo did 
iiot apply to cases in which a Civil Court was initially competent to 
entertain' the suit but by virtue of the defence raised by the defendants 
-was precluded from doing so under the proviso to S. 77 (3) above, 
d'his (ontcniion was not agreed to. It was held in li aiHuiUHi v. Mst, 
Ifassr that inasmuch as Act III of 1912 merely added a proviso to 
S, 77 of the .\ct, that Act did not set up any bar to action under this 
ser-llon, and that the High Court was competent to direct the decree of 
a suboixlinate Civil Court to be registered as the decree of a Revenue 
Court in a suit instituted after the enforcement ol Act HI of 1912. 

Under section 100 of the Punjab ienancy Act, the High Court has 
the power to order that a decree passed by a Civil Court be registered as 
a decree ol a Rc\'enue Coui't (i<)23 Lah. 4^5 4 12^ ). 

Where the plaintiiTs have all along sued lor possession as mort¬ 
gagees they cannot l)c allowed at the time of hearing the Letters Patent 
Appeal to turn round and ask the Ct>urt to pass an order untier section 

100 of tile 'I'enancv .\<'t. Lah. 32(1). 

Under section 100 of the Punjab I'ciiancy .\cl a decree passed by a 
t'ivil Court can be registered as a decree of a Revenue Court, (55 

1 . C. 739). 

Where a Court liaving no powers on Revenue siile tries a case 
cognizable only by a Revenue Court the dei ree cannot lie registered as 
a revenue decree and must be set aside tor trial dr mu-o in a Revenue 
Court. {Kiypa Uum v. Kirpa R(iiU = 2H2 P. L. R. h)I 4=I914 Ltth 

395 = 2(1 1 . C. <S 9 ). 

A Miinsif (who happened to be also an .\ssisiant Collector, 2nd 
<nade) tried a suit which was not cognizable by him. but by a Revenue 
Court, and even as a Revenue Court the suit was IiovoikI his pecuniary 
limits. Ilchl, that the dtvree passed bv him .be set aside and that the 
plaint he registered in the Court of the Assistant Collector ol the hrst 
grade with territorial jurisdicion. (.S'/d/un v. Slur Midununird = ^2 I'. K- 

1910 ). 

Ihe Civil Court passed decrees for arrears of revenue ilue by land¬ 
holders and paid by lambardar to (iovernment in suits tied by, the 
lambardar against 'the landhoders. Held, that the Civil Court had no 
jurisdiction to pass the tlecree concerned, that the procedure would now 
lie to get the decree registered under stvlion 100 (3) as passed by the 
Rivcnue Court, ( l/i I'iiini v. Bodhi — P. L. R. u)05). 

References by Civil Courts. 

But (he oulv suits in which it is competent by Ci\il C^uirts to make 
rcfciciK c to the High Court under this section arc suits ol a class 


1 . A. 1. H. 1935 Lah. 119: 

2. 75 k. H. 1915---29 1. (’. 
1925 Lah. 405^4 Lah. 127. 


141 1. C. 179 = 34 P. L. IL b2. 
778- 111 W L. IL 1915 :64 \\ \\ 
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mentioned in S. 77 of the Punjah Tenancy Act. Wiiere a suit is not of a 
class mentioned in tliat section it is not competent to the Hi<>h Court to 
make any order under this se< tion.-^ Section 100 does not contem¬ 
plate transfer of ;i decree from a Civil Court to ;t Revenue Court unless 
the suit Itself was one that should under section 77 have been heard and 
determined by the latter Court.’ 

Sub-section 1 (6)—reference can be made to the High Court direct- 
distinction from S. 99 

It IS clear from sub-section i (/>) that on the Revenue side the refer¬ 
ence can be made by the Collector, the Commissioner or the Financial 
Commissioner when it appears that a Court under its eoiurol has deter¬ 
mined a suit which should ha\e been heard hv a C'i\il Court. In this 
case reference is not to be made tliroui^h the Commissioner bin can be 
made directly to the Mi^h Court by the Collector.’ If the Collet-tor 
thinks the case is one which should he (U-alt with bv a C'i\il Court and 
^ t r 1proper course is to lake action under this set'- 

tion. 'I'he case should not be sent to llie h'inancial Commissioner for 
that purpose or sent up through the Commissioner.® 


W'hcn the Revenue C'ourt 
jurisdiction, reference is to he 
section. 


trying' the suit is in ilselj in doubt as to 
made under seelon </) and not under this 


has 

suit 


Where a Revenue C'ourt finds that a Court subordinate* to it 
tried a suit triable bv a Ci\il Court only, it should not dismiss the 
but should submit the case to the Hig'h Court." 

No reference to the High Court can be made under this section when 
there is no mistake as to jurisdiction. 

No reference to the Mi^h Court is competent under this sccti 

__ 1.^ « 1. 4 


i\o reierence to me cii^p c.ouri is cuiupvivni um-ici uji> >LL.Lion to 
I'cg-ister a revenue decree as that of a Civil C'ourt, where the allegations 
in a plaint were specific and explicit and on the basis ihercol ilic suit as 
framed was exclusively cognizable by the Revenue Court, but accoixling 
to the view of the appellate authority, plaintill ought to have* su(*d on 
different allegations in a Civil Court. 'Where on tlie allegations in the 
plaint the Assistant Collector had jurisdiction to hear and determine the 
suit, but the Commissioner, on appeal finding that no relation ot land¬ 
lord and tenant existed between the parties, but plaintill tould have sued 
on different allegations in a Civil Court referred the case to the Chief 
Court under this section, it was held that the reierence did not properly 
fall within this section, the suit as framed being exclusively cogmizahle 
by the Revenue Court where it was instituted, and that d, as hel l b> 
the Appellate Court the relation of landlord and tenant chd not exist, as 
Eilleged, between the parties, tlic only correct order to pass was ont cis 
missing the suit on the merits, leaving plaintill to sue m a Civil Cour , 

3n different allegations if so advised.® _ . 


3. 

4. 

5. 

6 . 

7. 

8 . 


Mulianiniad r. Mirdacl=73 V. R. 1888. 

Fakiria r. Dham Natli = 24 P. E. 1907 = 26 !’■ 

Akbar Hussain v, Kaiain Dad=90 P. R- 1^1 
Mii’za r. Kansliia=1927 L. L. T. 16. 

Sher Singh F.iqivia etc =1932 L. L. T. 163. 

Kalu Patra Mal=46 P. K. 1907 = 202 P. L. R. 1908. 
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Other cases in which reference is not competent—sub-section ( 2 )- 
‘>artfes have not been prejudiced by the mistake as to ,ur.sd.ct.on 

— scope. 

Sub-sc-lion (.) of tins scCion five's the 
i.Korf.'rc onlv wluTc it t.ppcars Hint the pt.rtics have not been prcjutl ecd 

bv a .n^stabo as tn junsdiSon but d Utey Sef 

is iiridinissible A party is eertainlv prejudiced il it loses some upl- 
The Slowi are of .be instates in wbicb the party was held 

prejudiced :— 

1,1 The obiinliir sued in a Revenue Court to recover Ks. K.o as 

Rs. Ho a \e.ii. u ■ s, ^ . decide The Collector on appeal 

the matter was one lor a ( nd Couit <'Y' Kevenue Court 

deereed the elaim. 1 he th'e'Chief Court to have the decree 

,;::;e;:\dT'VXuoi'''w;ndd 

r depilviiiK .Imm of all further remcYv tind the t hief C ourt cotild not. 

dieri'I ore, itUerveiie under tliis M*c(ion. 

When a suit eoenixahle bv a Revenue Court oiiK has been insti- 

imetl m ami deeided bv t? Civil C ourt, the jiresidini, ttlheer 

invested with revenue powers which did not -iw iliis \et 

be Chief Court should not take a. tiou nivler section "’ ' be Fo stur- 

llH- suit, held that, as a matter of principle, the decree . ouUl not Ik u.i.ltt 

ed as the rleeree of a Revenue C ourt."' 

It) When a suit triable bv a Revenue Court has been tried bv ^^1 
fause ('■ourt, the de. r. e passed in the suit cannot be reoistt red undei th.s 

( 4 ) Where a person is prejudiced bv the mistake as to junsd.cUon- 
the Chief Cotirt should not take acti. n under section 100 ( 4 ) ol this .\i . 

(r| Wluae a 2nd class munsif decreetl a suit which was triable by a 
RcM iite Court and the parlies als.) contended to its beiny iKYistered in a 

limits of the nuinsifs ix.wers, held, that the Chid (.ourt was unab.r to 
exeia-ise its powers under section too ol the Act. 

10) In a suit for itosscssion on the oaound that the delendanl was 
•1 iresDisser the C ivil Court IouihI that he w.is not a trespasser but a 
'lenanl-at-will. Hut the ttial Court held that as the plainnas 
lliis suit acainst the delendtints who were describeil as ircspasscis ‘''Y,.. 
Courts had jurisdiction to entertain the suit and tlecided the suit 
u Wtis held that the suit was tiiahle by a Revenue C ourt only ''Y ' 
miiant was prejudiced by the mistake as to jurisdiction and it would be 

a Nawid. Kliiiii i.r'Famii, C liiuid. 56 P. R. 1914=255 P. L, U. 1914) See «Uo 

1 . TiOb. 

llaniias r. llala V.H. V.-O'.*- Tit IM.U. UW. 

11. 95 V. H. 1907 -120 I’. L. U. 1908. 

12 . I'ainian r. t'.lianlu -lb 1 . 1 *. 811=14 W W . U. 1918 . 

15 . r>:iliJKUu- M\ i\ Niliala -104 I'. U. 1890 . 
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inequitable in these cireunislances to rt-isicr ilic :!e-. ree ol the Civil Court 
as a decicc of the Revenue Court, as a definite proeedure is piv-rribed 
for the ejectment of tenants under sections 41, 42 and 4:; of the Punjab 

Tenancy Actd^ 

Power of the High Court to deal with part of decree. 

W Iiere a plaintiff brings in a Civil Court a single suit whit'h comprise-, 
(wo claims on ditferent causes of action, one of whii'h is cogni/able by a 
Revenue Court while the other is cognizab'e i)v a Civil Court' and the dec¬ 
ree of the Civil Court deals with both claims on the merits, such a decree 
cannot be registered as the decree of a Revenue Court, the ITgh Coun 
having no power under section 100 to deal with part of a decree but onlv 
power to deal with the decree as a whole. 

Power of the High Court under this section is discretionary -when 
should it be exercised. 

Under the Ibinjab Tenancy .Act the question of jurisdiction is fre(|ucn!lv 
of a very complicated nature and no possible harm is done bv trying a suit 
of doubtful jurisdiction unless the parties raise the Cjuestion of the juris¬ 
diction and unless the point is absoluteb- settled bv rulings of the High 
Court, because under this section the High Court "can always order the 

decree to he recorded as a decree of whatever Court was. in its opinion 
competent to trv it.^*^ 

A\ here a suit cogni/able by a Revenue Court is properh tried bv a 
Ci\'il Court in good faith and no prejudice is caused b\- sucli trial, such 

decree may be registered as that of the Revenue Court under this section, 
and vice vei'sa.^' 


AVhcrc the mistake as to jurisdiction did not prejudice the parlies and 
the suit was determined by the Civil Courts in good faith, held, that it was 
a fit case in which the decree of the Ci\il Court be registered as (hat of 
the corresponding lower Court.''' 


By “good faith” 
it can try the case. 


it appears to be meant that 


th(“ Court belic^■e.s that 


'J'he jurisdiction vested in the High Court under this section is, how¬ 
ever, discretionary,, and it will not register the decree of the Revenue Court 
as a decree of the Civil Court when it has, without going into the merits of 
the dispute, dismissed the suit on the ground of multifariousness. 

Held, that there is no general rule of practice uniformlv adopted by the 
Chief Court which prohibits the registration of a decree, where the matter 
is before the Court under section 100 on the sole ground that it has not 
been upheld on the merits by a superior Court. 


14. Mohd. and others r. Allah Ditta and others=1934 P. L. R. 411. 

15. Buta f. Faiija Siiigh=p8 P. R. 1894; Alani Khan v, Sher Dil —78 P. R. 
1900 = 30 P. L. R. 1900 supp. 

16. Diwan Singli r. Ralla = 1928 Lali. 895 = 110 I. C. 538; Mst. Cliinti v. Nathu 
= 1928 Lah. 908 = 110 I. C. 510. 

17. Basakhi Ram r. Jatta. iMaI = A. I. R. 1928 Nute.s 86 (c) ; See alsj 119 I. C. 
721; 1923 Lah. 405. 

18. Wazir Khan r. Rallia, Ram = 68 P. R. 1891. 

19. Buta V, Muhammad Hussain=1929 Lah. 128 = 112 I. C. 464. 

20. Aflatoon v, Jai Ram = 53 P. R. 1893. 
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A case submitted to the High Court under section 100-what order can 
be passed? 

Wlicrc ;i case has been submitted to the High Court under this section, 
it can set aside the whole proceedings as without jurisdiction and can 
direct the plaint to be returned to be presented to the Court having jurisdic¬ 
tion to hear it.'‘ 

Siniilarlv, it has been held in Ganf^a Ram v. Ram Suhh--^ that where a 
Court of first instance or of appeal wrongly exercises^ its jurisdiction in 
respect of a suit cognizable bv a Revenue Court, the High Court is compe¬ 
tent under this section In <jaash ihc orders of such Courf or in direct that 

anv such decree he ref^islereil in a Revenue ( ourl. 

% 


Registration of Appellate decrees. 


W'ltcrc- M suit and the appeal were enlertained and determined by the 
Coiirls helow in uond laiili and llie defeel in jurisdiction had not prejudiced 
either ol tlie parties, it was lield that ihe Hi|,di Court nUfjht in its direc- 
(ion direi t llial the decree passed by the .\ddilional ,Iude;e be registered as 
a decree ol' llie Colleelor, and the trial Court’s decree as that of the 

.\ssistant Colleelor.“ 

Where a suit cogni/alile bv a Revenue Court only, had been instituted 
in and dei ided hv :i Civil Court, the decree of which had been affirmed by 
a Civil Appellate Court, it was held that inamiieb :is the parties did not 
appear to have lieen prejudiced bv the mistake as to jurisdiction, the 
pmper course to adopt was to order that the decree of the Civil .Appellate 

Court be re,gistered in the Revenue .\ppellate Court.- 

In Clnihii v. I.Mr', however Srott-Smilh and Harrison, Jj bolding 
that having re.gard to the proviso to section 77 the trial Court (CiviR am 
the Dislric'l ludge on appeal had no jiirisdietion to hear the case, directed 
that Ihe decree of the trial Court be registered as that ol an .Assistant Col¬ 
lector 1 I the first grade, and that the nistrict ,|udge should return the 
appeal filed in bis Court to the appellants in order that they may 
h in the Conn of the Collector. I'his was also a case where the decree 

of the trial Court had been confirmed on appeal. 

As to the discretion to he exercised by the Cb'ef Court m ordering 
that a decree be registered in the Court which bad jurisdiction under this 
section when the decree of the first Court has been reversed in appeal or 
otherwise Mr justice Rivaz observed in Aflalooii v. Jtii Ram.- 

•■I do not think that there is anv general rule of practice uniformly 
adopted in this Court (Chief Courf), which prohibits the registration o a 
dc( ree, when the matter is before the Court under secticrn too ol the 
'l enanev .\ct, on the sole ground that it has not been upheld on the merits 
bv a superior Court. Nor do 1 think that there is anything in the above 
sect ion which suggests the apidication of any .such general and invariahie 
rule. I his Court, before ordering that a decree in a suit heard and deter¬ 
mined by a Court without jurisdiction be registered in the Court w hich had 


21 . 

22 . 

23. 

24, 
23, 
26 


4,3 1 '. W. ft. 1913 . 

.\, I, If. 1927 laili, 761 .100 1. C. 165. 

Ifinnji bill r. Aiiiiiv Single 119 1. C. 721. 

Rao e. llar(lial = 34 P. R. 1901=92 P. L. R. 1901 
I. R. 1922 l.ali. 33_3 ball. 84-.65 1, C. 520, 

53 P. R. 1893. page 249. 
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jurisdiction, i^^ speriallv required hv llu* se{'ti()n to ((^iisidcr oniv, wlieilicr 
llie suit was so determined in i,»-ood faith, and whctluM' the parlies have 
been prejudiced l)v tlio mistake as to jurisdiction. If the Court finds tlic 
lirsl question in the alfirmative and the sei'ond in the negative it nuiv order 
llial the decree be registered”. 

In Ihniiiim. dc. v. Azinr' the Chief Court directed the first Court’s 
decree to be reo-islered althout^h the decree had been set aside upon the 
merits by the Appellate C'ourl. In BhrAa \,ilh v. Dtnui, c/c.,""* the fact tliat 
the Appellate C'ourt had reversed the first Court’s dec'ee was one of the 
grounds relied upon for the refusal to register original Court’s decree 
Both these rulini^s we a* ('onsidered in the above rulinj^'. The Court sjiould 
eonsKler all relevant ('ircumstaiKcs and then pass the order accordingly. 

It was remarked iti Mst. Rnknunt Devi v. Sain Das~^ “Where an 

■•ippcllale^ Court finds that a suit cocrnizable In a Revenue Court has been 
detided by a Civi Court bavuin- no Revenue powers at till it cannot proceed 
to hear the appeal on the merits and then submit its decree to be ret^istered 
as that of a Revenue Court under section too of the Punjab Tenanw \-t 
In such a case the proper course for .an Appellate Court is to return tlic 
plaint to be presented to the Revenue Court h.avin- jurisdiction therein" 

I bus where a stiit is decided by a Munsif who li.as no ixnvers on the 
revenue side, ;ind the defendant objected to the Civil Court’s jurisdietion. 
the decree of the MiuisilT cannot be rep:islered as a de.aa'e of Revenue Court 
under section loo of the 'i'enanct- Act of 1887. 

In C'hoklni ,iiid others v. h'atch Moluinuiuul^" also it was remark¬ 
ed—” Where the Financial Commissioner decides on re\is|o'ii that ' the 
rehitionship of landlord and tenant has not been created between the'mori- 
S:a^me and the morltttttfror and conse(|uently dismisses the ejectment suit 
and the Chiel Court also disallows the morl.t^til^ee’s chilm lor possession 
it is both impracticable and illegal to proceed under the provisions of stt- 
tion too of the Punjab Tenancy Act, 1887. I'he onlv remedy left to the 

inortgagee in such a case is to move the Financial Commissioner to re- 
view his order”. 


Trial Revenue Court's order unprejudicial—defect of jurisdiction 
discovered in second appeal—Trial and not first appellate Court’s 
order should be registered as that of trial Civil Court. 

Where a suit has been tried very fully by the Assistant Collector and 
ne.ther party is prejudiced by Ihe trial in his Court owing- to defect of juris¬ 
diction but the case went up in appeal and the trial Court’s order is modi¬ 
fied in appeal and the defect in jurisdiction is found in second appeal, it is 
better toi register 'the decree of the trial Court as one of second class sub¬ 
judge rather than as one of the District Judge. 

When limitation for appeal against a decree registered under this 
section begins to run. 

The time for appealing against a decree registered under this section 
seems to run from the date when the decree is registered in pursuance of 


27. 162 P. R. 1890. 

28. 19 P. R. 1891. 

29. 45 P. W. R. 1912. 

30. 150 P. L. R. 1910=110 P. W. R. 1910=7 I. C. 1001. 

51. Rachpal Singh r. Lai Singh and others = A. I. R. 1933 Lali. 730 = 143 I. t'. 7l9. 
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tlie order ol tlic High Couri. Sir Meredylh Plowtlen remarked 
on page 331 of ]Vazir, Khan v. Kallia Ram ^-—“It is not for us to construe 
on this occasion, sub-section (5) of section 100 of the Punjab Tenancy Act, 
1887. Under sub-section (3) we can order a decree to be registered, but 
sub-section 5 prescribes the effect of a decree ordered to be registered. We 
may say, however, that it seems difhcull to understand how time begins 
U) run on appeal to a higher Revenue C'ourl against a decree of a lower 
Revenue Court until that decree has come into existence as the decree of 
a Revenue Court, or how a decree orderetl to be registered as a Revenue 
decree t an come into existenc e as a decree* at any time l)efore the order that 
it be registered, is made. It may be that the later date is the real time, 
i'/c., the date when tlie decree is regisleretl in pursuance of the Court’s 
order. Wc make these observations, but give n{> decision on the points 
in\()lved.'’ 

Rules framed by the High Court for procedure under this section. 

.Sec mulrr sccrmi ()<). 


Miscellaneous. 

S. 101. (/) All Assistant Collector may exercise his powers 
, under this Act at any place within the limits of 

J’iace of sittinL^ , 1 • . • 1 . • i • 1 * i • i j 

the district 111 which he is employed. 

(2) Any other Revenue Officer or Revenue Court may 
only exercise his or its powers under this Act within the local 
limits of his or its jurisdiction. 

Cases taken on tour. 

It is essential that Revenue Courts should give notice to the parties of 
the date and place of trial of cases, d'hc Presiding Officer should be care¬ 
ful to see tliai the record shows tliat due notice of date and place is giveiiA^ 

Where no notice of time and place of hearing of an appeal was given 
and the appeal was dismissed for default, hcld^ on revision, that iii matter 
of fixing dales and places of hearing suits and appeals, Revenue Couits 
are bound to the same extent as Civil Courts and the appeal be remanded to 
the Colkator to rehear the appeal after fixing the date and place and dul\ 
warning tlie parties/'' 

-According to the instructions of the Financial Commissioner Revenue 
appeal cases tried by Collectors must be heard either at the headquarters 
ol the district or at tlie spot where the land, which is the subject of the 
appeal is situated, or at some place which is nearer to the spot than dis¬ 
trict headquarters. These instructions apply also to the trial of original 
cases by Revenue Court. 

1 hese, however, do not affect appeals in the Courts of Commissioners. 


32. 68 I’. H. 1891. 

33. r. iMst. t’orsmun- 8 1*. K. 1902 (Uoy.) 12 I’, b. B. 1905. 

34. Bliola c. Mainraj and otlior.s^? 1*. K. 1892 (Hov.). 
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S. 102. (/) The Financial Commissioner, with the approval 

of the Local Government, shall publish in the 
Holidays official Gazette before the commencement 

of each calendar year a list of days to be observed in that year 
as holidays by all or anj Revenue Officers and Revenue Courts. 

(2) A proceeding held before a Revenue Officer or 
Revenue Court on a day specified in the list as a day to be 
observed by the Officer or Court as a holiday shall not be inva¬ 
lid by reason only of its having been held on that day. 

September Vacation—Section 5 of the Indian Limitation Act. 

The combined effect of the notifications issued by the High Court 
under section 47 of the Punjab Courts .\ct, and the Financial Commissioner 
under section 102, Punjab Tenancv Act, is that of making the whole of 
September a holiday for Revenue Courts, and although a Revenue Court 
taking advantage of section 102 (2) of the Tenancy Act may open for work 
during September, this cannot deprive parties of the benefit of section 5 

of the Limitation Act.^'* 


S. 103. When a Collector dies or is disabled from performing 

his duties, the officer who succeeds temporarily 

dalie-ofColiecto!- to the chief executive administration of the 
dying ov beina' district under any orders wnicn niay be gener* 
(Psabled. ^Yly or Specially issued by the Local Government 

in this behalf shall be deemed to be Collector under this Act. 

S 104 When a Revenue Officer of any class who, either as 

such or as a Revenue Court, has under the fore- 
Reteution of provisions of this Act any powers to be 

nur'offiLrs on ^erased in any local area is transferred from 
transfer. to another as a Revenue Officer 

or Revenue Court of the same or a higher class, he shall con¬ 
tinue to exercise those powers in that other local area, unless the 
Local Government otherwise directs or has otherwise directed. 

S. 105. (/) The Local Gevernment may by 

Confennent of ^igcation confer on any person— 
powers ol xte\e- 

nue Officer or 

Revenue Court. 


(a) all or any of the powers of a Financial Com¬ 
missioner, Commissioner or Collector under 

this Act, or a • 

(b) all or any of the powers with which an Assis- 

^ tant Collector of either grade is, or may be, 
invested thererunder, 

and may by notificationwithd^ any p owers so conferred. 

sTTp. W. R. 1908 (Rev.). 
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{2) A person on whom powers are conferred under sub¬ 
section fl) shall exercise those powers within such local limits 
and in such classes of cases as the Local Government may 
direct, and, except as otherwise directed by the Local Govern¬ 
ment, shall for all purposes connected with the exercise thereof 
be deemed a Financial Commissioner, Commissioner, Collecter, 
or Assistant Collector, as the case may be. 

(3) Before conferring powers on the Judge of a Civil 
Court under sub-section (/), the Local Government shall consult 
the High Court. 

{4) If aii}^ of the powers of a Collector under section 78, 
section 79, section 80 or section 82 are conferred on an Assis¬ 
tant Collector, they shall, unless the Local Government by 
special order otherwise directs, be exercised by him subject to 
the control of the Collector. 

S. 106. (/) The Financial Commissioner may, in addition to 

Power for Ti- the Other rules which may be made by him 
iiunriui Coininis- uiider this Act, make rules consistent with 
aioner to make Other,enactment for the time 

being in force—• 

(a) determining notwithstanding anything in any 
record-of-right, the number and amount of the 
instalments and the time by and at which rent 
is to be paid ; 

ih) for the guidance of Revenue Officers in deter¬ 
mining, for the purposes of this Act, the 
amount of the land revenue of any land ; 

ic) prescribing for all or any of the territories to 

which this Act extends, the periods during 

which, in proceedings held under this Act, a 

Revenue officer or Revenue Court is not except 

for reasons of urgency to be recorded, to issue 

any process of arrest against a tenant or 

against a landowner who cultivates his own 
land ; 

[d) regulating the procedure in cases where 
persons are entitled to inspect records of 
Revenue Officer or Revenue Courts, or to 
obtain copies of the same and prescribing the 
fees payable for searches and copies ; 
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(e) prescribing forms for such books, entries, statis- 
tics and accounts as the Financial Commissioner 
thinks necessary to oe kept made or compiled 
in Revenue Offices or Revenue Courts or sub¬ 
mitted to any authority; 

(/) declaring what shall be the language of any of 
those offices and Courts, and determining in 
what cases persons practising in those offices 
and Courts shall be permitted to address the 
presiding officers thereof in English ; and 

( g0i;i0i'3.11y for the guidance of Revenue Officers 
and other persons in matters connected with 
the enforcement of this Act. 

(2) Until rules are made under clause (a) of sub-section 
{1), rent shall be payable by the instalments and at the time 

by and at which it is now payable. 

(3) Rules made by the Financial Commissioner under 
this or any other section of this Act, shall be made subject to 
the control of the Local Government. 

RULES. 


CLAUSE I (c) 

Processes of arrest not to he issued between certain dates. 

Revenue Oflicer or Revenue Court shall not, except for reason.s 

of urgency .. be -corrM^ J--■;LT"bX'"lC,'rS " 
Apr'il and y'let day of May. nor beirvecn lire lylli day ol .September and llie 
15th day of November. 

CLAUSE I (/). 

taoooa”. o?"cv"ne SE^m.d Com., si,all be lingllsb. 
in eases in which ESglish in the mother-tongue of hoth the p.rt.es to a 

Revenue proccedinj^; and 

(h\ Urdu in all other cases. • i- 1. 1 

• t/thP Revenue Officer's mother-tongue is English, the memo- 

randunS'kfirreS to in rule 7 nhall be written in Enghsh. In other eases 

it shall be written in Urdu. 

Language of orders. reasons for it shaU— 

(a) if thfRevenue Officer’s mother tongue is English, be written by 

him in English; mother-tongue is not English, be 

written by' him in English or in Urdu._ 

- 'yyT'fiU 7f! dated 1st March 1888; (Tenancy Rule 14. Appendix.! 

36. P. G. Not No. , Notification No. 145 dated 1311-1909 Tenancy Rule 

37. Financial Commissioner s 

12 Appendix 



fSs. 107 & loS. 


3‘^> 


I'HK PUNJAB I KNANCV ACT 


**Provided that when an order and the reasons for it are written in 
I'.n^'hsh, if any parly or his pleader is unacquainted with English a transla¬ 
tion into Urfhi shall, at his request be supplied to him, and the officer shall 
make such order as he thinks fit in respect of the payment of the costs of 
such translation. 

I’sc of English by parlies or legal practitioners. 

"'W party to a prrK'ceding to which clause {h) of the last foregoing 
rule applies, or his legal practitioner, may make an application and plead 
in the lAiglish language if both the parlies or their legal practitioners 
understand l-higlish and the presiding officer consents to the use of English. 

( LAl Sfi I ig) AND .SECTION .|b. 

Cnnienls of application for issue of notices of ejectment. 

’ "E\cry applic ation for the issue of a notice of relinquishment, or of in¬ 
tended transfer of a tenancy, or for the issue of notice of ejectment from 
a tenancy, shall be accompanied bv a true copy of the entries in the last 
(kaailed janiahamli relating to the khata khalani in which the fields to 
which the application relates are included. 

(h) W'here, however, such copy would be irrelevant owing to changes 
in tenanc y subsecjuent to the date of preparation of the januibamli, true 
copies of the entries in the last lihasra giriia'u'uri relating to the particular 
fields to which the application shall be substituted therefor. 

Copies filed under {cij or [b) shall be certified as correct under his own 
signature bv the pat'ieari or any other otlicial acting under section 7b of 
the Evidence Act, 1 of 1872, or section 151 (2) of the Punjab Land Revenue 
Act, XVll of 1887. 

Rules for the supply of copies. 

Sec- Standing Order No. (>2. Ihtras. 23 to >>. I.\ppc‘iulix). 

Rules for the inspection of records. 

Si-e Standing Ordc-r No. 5 (.Appendixb 


Rules tube: made 
alter previous 
piiblicuitivin. 


Rowers exco'cus- 
alde hv Finaiie.ial 

j 1 * * 

I -omnnssioner 
from I'iiiie to t inu'. 


S. 107. The power make any rules under 
this Act is subject to the condition of the rules 
being made after previous publication. 

S. 108. All powers conferred by this Act on 
the Financial Commissioner may be exercised 
from time to time as occasion requires. 


38. Runjali Rovorniiient Notfn. No. 77, dated 1st MaiX'h. 1888. 

39. Finaiu'ial (’oln^u^sio^ 0 l■; notification No. 202, dated 18th August 1915, 
(Tenancy Rule 13 Appendix.) 

40. Tenanev Pule 15. 
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EFFECT OF THIS AC'I' ON RECORDS-OF-RIHH'I S AND 

AGREEMENTS. 

Introductory. 

Section 2 of the old Punjab 'I'enancy Act (Act XWill of iSbS) pi 
vided that— 

“Nothing contained in this Act shall alTect the operation of any decree 
of Court under which a tenant holds or of any agreement between a landlord 
and a tenant, when such agreement is in writing or recorded by the proper 
officer in the record of a regular settlement sanctioned by the Local Govern¬ 
ment. 

All entries in such record, in respect of matters comprised in chapters 
III, IV, V and VT of this Act shall, when atteste<l by lihe proper officer, 
be deemed 10 be agreements within the meaning of this section.’’ 


The Chapters HI, H , V and Vi related to Rent, Ejectment, Relin- 
(luishmem, Leases and I’nder-leases, Alienation and Siu'cession, and 
Improvements and Compensation for tenants. 

'Ihe first Punjab Land Revenue .Vet came into force on i8th Novem¬ 
ber, 1871, and section 21 of that Act deprived the entries afie^ that date 
of the force of agreement, but upheld those made before that date. .\nd 
section 112 of the present Act has further curtailed that force of agreement 
arising out of the entries in the records by enacting that— 

‘'An entry with respect to . , • 

(a) the enhancement or abatement of the rent of a tenant haying 

a rio-ht of occupancy, or the commutation of rent in kind into 

rent’in money or of rent in money into rent m kind, or the 

taking of rent in kind by division or appraisement of the pro¬ 
duce or other procedure of a lik^ nature or . . f 

(b) the lettinsr or under-letting of /nd m which there is a right o 
occupancy bv the tenant having that right or the alienation ol 
or succession to land in whky such a right subsists, shall be 

/ipprnpH to be <in sffrGcmcnt* ^ 

Thus no other entry before t8th November. 1871 even in the record 

Ihus no otn '„«Ptinnpd bv the Local Government has the torce 

of a regular settlement sanctioned d\ me 

of an agreement. 

And no. only .hfe- Secuor, .o, of .1,= Ac, now declare, .ha. 

.-A/'ord-of-riffbts providing (a) that a landlord ma> 
“an entry in any him for making, such improve- 

prevent a tenant from maki ^^der this Act, or (b) that 

ments on his tenancy a entitled to compensation for 

a tenant ejected from his tenancy 

improvements or for distur an that a landlord may eject 

Act be entitled to ' dance with the provisions of this Act, shall 

a tenant otherwise than m acco 

be void to that certain agreements contrary 

Section no of ^^t i aereements are saved by the provisions 
to the Act null and void- Other ag 

of section in of the Act. 
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“Il remains only to explain tlic effect of section 3 of the Bill on the 
orclinarv operation of its provisions; that is to say. the extent to which 
unrler the Hill as now framed those provisions mav be set aside by contract 
in the Bill as introduced this difficult subject was left in some ambiguity’ 
Ihii 111,' -encrai intention of the Iramers of the Hill was that contracts and 
usa^M s except on ilic subj.-ct of suh-lcases. rights of alienation and rights 

"I sucri ssion. slumld nnl |)rcvail agaiiiM the provisions of the law. This 

course was m opposition to the provisions of section 2 of the existing Act. 
lhat sr. lKm saves all wriilcn agreements between !an Ilords and tenants 
and lurlhcr gives the force of agreements to all t ntries in settlement re¬ 
cords made and sanctioned prior to the year 1871 other than entries relating 
to rights of (MMipaiH-v. 'Fhe opinions received in the Select Commiucc 
on lliis Mihjc.l were of a conllicting character, and in d/afling section of 
the Hill in the lorm in uliich it now sUiiv.ls nr have not liiought it expedient 
to accept the entire change at first proposed. 


“We have provided that if a tenant is entitled under the Bill to make 
an iinprovemeni, or il he lias made an improvement with the permission 
of his landlord, any contract or entry in a record of rights which would 
opciale subject him to a penalty or to ejectment in consequence thereof 

" deprive him ol his claim to i-ompcnsation in the event of ejectment of 

rent, sliall be void to that extent. We liavc also provided that in respect 

ot the cj(.-ilinrni ol a icitani, and ot his claim to leduclion. remission or 

suspension of rent the provisions of the Act shall override any contract 
made after the date of its passing. We have further extended a similar 
protection to rights nl oecupanev arising uiuler the express provisions of 
ihc Bill, and to (he favourable rale of rent provided for siu'h lenaix'ies iiv 

ibougii probably this particular provision will onlv 
a<’!iially operate in a vt-ry few cases. To the abovi- extent we have accept¬ 
ed the proposal embodied in the Bill as first referred to us. as they appeai- 
‘■d 1" us lo he in at'cordaie e with the polii v approved hv the ('.overnmenl 
ol India an -,1 necessary to the due prolei'tion ol tenants. But in ia*spect 
ol olhei mailers \v(' do not liiink it necessary to provide that the provisions 
of law sii.ill overiide contracts; and we have also continued the validity 
given by the existing law to agreements entered in settlement records of 
(Tier (laie than 1S71. \\ ^ have lieen assureil that these agreements have 

lunv in all but a few cases ceased to operate. This may be the case; and 
It may also he the case that by omitting any reference to them in the new 
law we shoul.i cut off some litigation of a d'iffeull and uncertain character. 
But. having regard to the express recognition that these entries received 
in i.lu‘ l.iw ol i.S('8 and 1S71, u appears to be the safer course to leave it 
to the C ourt to dreide in any tasc which mav come before them whether 

the operation of anv particular entry has or has not expired*’. [Col. Wace's 
s-pccch in Council). 

Summary of the provisions of this Chapter. 

1 he cunnilatiy ellect ol tlie provisions ot law pertaining to a‘^*^ree- 
menls embodied in tills chapter may be conveniently summarised' as 

I ollows :— 

1 Acquisition of a right of occupancy. 

Anv a^uenienl m;ul.- hvtxvvvn a landloid and a tenant after ist 
Xoveinlier, iSS-, cannot override any of tlie provisions of the Act with 
respci to the acquisition of a rip-ht of occupancy. |S. no (i) Any 
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agreement before that date either in writing or recorded in a record-of- 
rights before that date is binding. [S. iii]. No entry in ^tny re('ord, 
whether made before or after iSth November, 1871, has the statutory force 
of an agreement. [S. 112]. 


2. Rent. 

The provisions of tliis Act with respect to reduction, remission or 
suspension of rent, or the enhancement of the rent of a tenant having a 
right of occupancy under section 5 or section 6, cannot be overridden bv 
any agreement made between a landlord and a tenant after ist November, 
1887, fS. no (i) (n)!. But an agreement by which a tenant binds him¬ 
self to pay an enhanced rent in consideration of an improvement which 
has been, or is to be, made in respect of his tenancy by, or at the expense 
of his landolrd, and to the benefit of which the tenant is not otherwise 
entitled, is excepted. fS. no (2)]. Agreements made before that date 
either in writing or recorded in a record-of-rights are binding. Other 
matters relating to rent are also overriden by agreements. fS. Ill], 
An entry with respect to the enhancement or abatement of the rent of 
? tenant having a right of occupancy, or -the commutation of rent in kind 
into rent in money or of rent in money into rent in kind, or the 
taking of rent in kind by division or appraisement of the produce or 
other procedure of a like nature, before the i8th November, 1871, and 
attested bv the proper officer, in the record of a regular settlement sanc¬ 
tioned by the Local Government, has the statutory force of an 
agreement. fS. 112 (a)]. 


3 Ejectment. 

Any agreement made between a landlord and a tenant after ist 
November, 1887, cannot entitle a landlord to eject a tenant otherwise 
than in accordance with the provisions of this Act. fS. 110 (i) (c)]. Any 
agreement before that dale in writing is binding. fS. ml- An entry m 
any record-of-rights providing that a landlord may eiect a tenant other¬ 
wise than in accordance with the proyisions of this Act, is void to that 
extent fS loo fc)l. No entry in any record-of-nghts pertaining to 

rnrhas te .latulor ' force of .n aKreemenf. (S. r.al^ 

w 

4. Succession and alienation. 

All agreements either in writing or recorded in a record-of-rights 

before ist November, 1887, or entered by order of ? ^‘r 

a record-of-rights or annual record under t e pmvisi resoect 

Land Revenue Act, 1887, override the provisions of ,'^^t jvith respec^ 

to succession and alienation. [S. ” iTo^rifrht of occuoancy by 

letting or under-letting 9^ of or succession to land in 

the tenant having ,8th day of November, 1871, and 

which such a right subsists, befo ^ regular settlement sanc- 

attested by the proper officer, m the record or a K 

tioned by the Local Government, has .he 

agreement. [S. its (fj)l- 

5. Improvements and compensation. 

Any agreement made between a^landbrd and^a jna 

ember, 1887, cannot take away . nd claim compensation therefor, 

mined b, this Act .« make be S.imed Ende, this Act, .o 

or, where compensation for dist 
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claim such compensation. fS. no (i) (b)]. Any agreement before that 
(late in writing is binding. | S. iii|. Any enlry in an\' record-of- rifflns 
providing (n) that a landlord may prevent a tenant from making or eject 
him for making sut'li improvL'menls on liis lenanev as he is entitled to 
mak(* under this Act, or (h) that a tenant ejected from his tenancy shall 
not be entitled to compensation for improvements or for disturbance in 
an\ case in which he would under tliis A('t be (mlitled to t'oinpH-nsation 
therefor, shall be void to that extent. |S. 109 (u) and (/')!• No entry in 
any 1 ecord-of-rights lias the staiutor_\ force of an agreement. | S. 112]. 

4 

6. Other matters 


In all other matters falling under this Act agreements either recorded 
in writing or recorded in a record-of-rights before ist ^November, 1887, or 
entered bv order of a Revenue OfTtcer in a record-of-rights or annual re- 
(ord uiivier the provisions of the Punjab Land Ri'venue .Net, 1887, do 
o\ Cl ride all tlie provisions but no other entry in anv r(‘('ord-of-rights has 
the statutory force of an agreement. [S. iia"!. 


Note. 

1st day of November. 1HH7, is the date of the passing of the 
Punjab l.and Revenue Act, 1887, and the Punjab 'I'cnancy Act, 1887. 


1 ‘iigliteenth day of November, 1887 is the dale of the passing of the 
lAinjab Land Revenue Act, 1871 which was repealed by the Punjab Land 
Rt'vcnue Act, 1887. 


Nullitv of cer- 
% 

tain entries in re* 
(Sirdi-oi- riglits. 



S. 109 . An entry in any record-of-rights 
providing— 

that a landlord may prevent a tenant from 
making, or eject him for making, such improve¬ 
ments on his tenancy as he is entitled to make 
under this Act, or 


(h) that a tenant ejected from his tenanc}^ shall not 
be entitled to compensation for improvements 
or for distrubance in any case in which he 
would under this Act be entitled to compensa¬ 
tion therefor, or 

( c) that a landlord may eject a tenant otherwise 

than in accordance with the provisions of this 
Act, 

shall be void to that extent. 


Section 109 simply declares that certain entries 
shall lie void to that extent, tlial is, in other words, 
utilised to infer any agreement. 


in record-of-rights 
those cannot be 


I his section seems {o refer to anv rccord-of-righls prepared at 
summary or regular or revised setilemeni whether before or alter the pass¬ 
ing ol the Act. This is clear from the following words of the Hon*Wc 
colonel W'aco while presenting the Report of the Select Committee — *‘We 
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S. no. 

have provided that if a tenant is entitled under the Bill to make an im¬ 
provement, or if he has made a?i improvement with the permission of his 
landlord, any contract or entry in a record-of-rights which would operate 
to subject him to a penalty or to ejectment in consequence thereof or 
deprive him of his claim to compensation in the event of ejectment or 
enhancement of rent, shall be void to that extent. 


] 


Nullity of cer¬ 
tain agreements 
contrarj’’ to the 
Act. 


S. no. (/) Nothing in any agreement made 
between a landlord and a tenant after the pass¬ 
ing of this Act shall — 


(a) override any of the provisions of this Act with 
respect to the acquisition of a right of occu¬ 
pancy, or the reduction remission or suspension 
of rent, or the enhancement of the rent of a 
tenant having a right of occupancy under section 

5 or section 6, or 

(b) take away or limit the right of a tenant as 
determined by this Act to make improvements 
and claim compensation therefor, or, where 
compensation for disturbance can be claimed 
under this Act, to claim such compensation, or 

(c) entitle a landlord to eject a tenant otherwise 

than in accordance with the provisions of this 

Act. 


Nni-liincr ill clause (a) of sub-section (1) shall apply to 

-Wch » tenant binds himself to pay an on- 

SLcS rent in consideration ',t SpenTe 

S, his iord. and toV benefit of which the tenant .snot 

otherwise entitled. 

Scope of section 110-does not apply where there is no reiati.n of 
landlord and tenant. 

1 landlord and tenant between the parties 

Where there is no relati ^ laJntiffs leased out a land by a written 

lease to defendants for - years on that date, claiming 

1923. The defendants refused to vac^e tne ^ 

that they should be 40 thousands. One of the clauses of 

reclaiming land to the exten -vnuld be entitled to claim compensa- 

the lease laid down that the ^rtr^es planted by them, except 

tion of not more than 3 annas p p .planting of trees was obvi- 

certain trees. The lower courts JJI Hie lease could limit 

r^ight ^laim conipe^l^^^- ^in^vei^Us 

miS^n^ tClic^V-^aSled only to agreements between landlord 
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.ind ennnt and that this could not be held to be an agreement between a 
l-indli id and a tenant because at the time that airreement was sie-ned 
no surh relation existed between plaintiffs and defendants and that the 
ino pa ties were on an equal footing and they were dealine with each 
ofhf!' without any special relation between tJiem.V 

Section 1 10 has got no retrospective effect. 

fncler section 2 of the Tenancy Act of 1868, the temmts were com¬ 
petent by an agreement with the landlords to divest themselves of their 
oiiupancy rights. But such an agreement if made after ist November 
would he void under sub-section (i| clause la| above. 

This section, however, rannot be given relrospectixe efteet and 
<locs not invalidate agreements under which tenants divested themselves 
ol their occupanev rights executed before the passing of the present Act,« 

Thus the present section 6 of the Act though it declares that a tenant 

who lulfills certain conditions shall he deemed lo have a right of occupanev 

unless the contrary has been established by a decree of a competent court 

in suit instituted before the passing of the Act, cannot lx; construed to 

confer a status which had been validly surrendered before this Act came 
into force/* vumc 




(•<’ cf^nmcnlary under section 6, page 59. 


Section 110 End doctrine of fes jtidicata, 

This section cannot be construed as to supersede the doctrine of 
rr.v ym/uv//u or the usual consequences of dismissal in default, and the 
proMMons ol the Act relating- to agreements are not to be extended to 
decrees passed by consent of parties/* In January ,888 certain tenants 
brought suit for occupancy rights which were cither withdrawn or dis¬ 
missed m default m June 1889. The landlords got the notices of eject¬ 
ment issued m 1900 and tenants brought again suits t(. contest notices of 
cjeetnient on the ground that they were settled by the founder and other¬ 
wise lu filled the conditions of S. 5 (1) (e) of the ’ Act. It was pleaded by 

'n^ II ^ barred by preyious suits brought in 1880 

he Collector on appeal treated the previous litigation as ineffectual on 

le ground that the withdrawals of 1889 were merely agreements such as 

arc barred hy S. , 10 (i) of the Act. The Financial Commissioner on 

revision rcm<irked Doubtless if there had been mere agreements 

between the landlords and the tenants in Uiesc cases to the etfect that the 

tenants ad no oteupaney rights, it would have been in accordance with 

aw to treat them as wholly voitl. But there is an obvious distinction 

between agreements out of ex>urt and the ckvrees of court founded on the 
action or paitics taken before them.”** 


41. 

42. 

43. 

44. 

45. 

46. 


Jawala Sahni r. (hiranilitta ^ 1927 h. L. T. 12 

10 I-. 1!. 1901 (Kev ) : 1 1 '. K, 1904 (pp,.,) ; 51 P. L. K. 1904. 

Ibid. 

10 I’. li. 1901 thoY.) ; Ram Ditta r. Uluda SinijIi-^51 1\ h. R. 1904. 

6 P. R. 1904 (Rev.); Sukli Rani r, Mnl CbamKTM P L R 1904 

Ibid. 
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S. 111. Save expressly provided in this Act. iiotliing in 
Savin'^ of oMior this Act shall affect the operation of any agree- 
agieements wlien ment between a landlord and a tenant, when the 

in writing. -.i - • 

agreement either is in writing or lias been 
recorded in a record-of-rights before the passsing of the Puniab 
Land Revenue Act, 1887, or been entered by order of a Revenue 
Officer in a record-of-rights or annual record under the provi- 
sitions of that Act. 


S. 112. An 

Efiect of certain 
entries made in 

records-of-rielits 
before Nov.,^ 1871 . 


eiitn^ made with respect to ati}^ of the following 
matters before the eighteenth da}^ of Novem¬ 
ber, 1871, and attested b}^ the proper officer, 
in the record of a regular settlement sanc¬ 
tioned by the Local Government, namely— 


{a) the enhancement or abatement of the rent of a 
tenant having a right of occupancy, or the 
commutation of rent in kind into rent in money 
or of rent in money into rent in kind, cr the tak¬ 
ing of rent in kind b}^ division or appraisement 
of the produce or other procedure of a like 
nature, or 

(6) the letting or under-letting of land in which 
there is a right of occupancy by the tenant 
having that right, or the alienation of or suc¬ 
cession to land in which such a right subsists, 


shall be deemed to be an agreement within the meaning of the 
last foregoing section. 


Scope of section 111.—Meaning of “ save as expressly provided.” 

This section provides that ‘save as expressly provided in this Act’, 
nothing in this Act shall affect the operation of any agreement between 
a landlord and a tenant, when the agreement :s either in writing or has 
been recorded in a record-of-rights before the passing of the Punjab 
Land Revenue Act 1887, or been entered by order of ^ a Revenue Officer 
in a record-of-rights or annual record under the provisions of that Act. 

The expression ‘save as expressly provided’ governs both the parts. 
Read along with first part T refers to section 109 wffiich declares certain 
entries in the records-of-rights to be void and from which therefore no 
inference of agreement can be drawn, while read along with second part 
it refers to section no and means that agreements made after ist 
November, 1887 and not forbidden by S. no are va 1 


How agreements can be proved. 

It is clear from the above provisions that 

proved in one of the follow.ng ways; 

(i) A document which contains tic teims 

produced; 


an agreement can 
agreed upon may 


be 

lx; 
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(2) Where it has got the force of agreement, | See section 112I an 
entry matle before the i8th November, 1871, and attested by the proper 
officer in the record of a regular settlement sandtioned by the Local 

(iovernment. mav be produced; 

(3) An entry in a record-of-rights recorded before the passing of the 
Punjab Land Revenue Act, 18S7 (1st November, 1887) or entered by order 
of a Revenue Officer in a record-of-rights or annual record under the 
Punjab Land Revenue Act, 1887, may be relied upon. 

'Ihe (liilerence between (2) and (3) above is that an entry which 
comes under (2) is deemed to be an agreement and nothing beyond its 
mere production is rcc|Uired, while the entry produced under (3) does not 
pro ptio c’/g' ^c amounts to an agreement but it has to be proved that the 
entry embodies the terms of an agreement arrived at between the parties. 

Moreover, with respect to (3) the record-of-rights referred thereto 
may be of Summary or of Regular Settlement, while with respect to (2) it 
is necessary that the entry should be one made in the record ot regular 
settlement, sanctioned bv the Local Government. 

Sec Ilirn ' MohaniaJi- 16 P. R. 19 * 5 - 

Agreements to be proved from records-of-rights. 

It has alreadv been mentioned in the iniroJitclitry note, to this Chap- 
t(‘r how far the entries in the re<'ords-of-rights have the statutory force of 
*in agrc-emenl. We shall study now in more details with relerence to 
the various records-of-rights existing in the Punjab. 

Records-of-rights in the Punjab. 

The contents of a record-of-righls nexording to Mr. Ihomason’s 
Directions,'^" which wore followed with more or less exactness by the 

earliest Settlement Officers in the Punjab, were: — 

1. h'aiishii ihnkhasi or skclcli map ol the houiularv with a record 

sliovving how each boundary was laid down. 

2. Shajta or field map. 

3. KJiasra or rc'gister ol fields. 

4. KlKtltiHiii or Minilokhih Asttnihi'ar .—.\ statement of proprietors 
and tenant's holdings with a detail ol fields and a note of the rent paid by 
each tenant. 

3. I'nhrij Astinthiuir .—An abstract of the Klmiduiu' showing tenants 
lioklings witli tbclr areas and rents but without any details of fields. 

6. Dtirkhii'i^'tisf imili^Kcon'. or engagement ol landowners accepting 

the assessment. 

7. Khewat showing the area and revenue ol each proprietor's hold¬ 
ing. riiis was not a separate doininient, but formed part of the next 
paper No. (8). 

8. Iki'itniiniiii or ';ei///h-a/-(u;, that is the village administration pa¬ 
per, which Mr. 1 homason regarded as ‘’the most important ot all the 
papers for it s intended to show the whole of tlic constitution of 

the village.” 

9. Ihe Jannihaudi, 

10. 1 hr ov brief abstrael ol the settlement pro¬ 

ceedings. 


47. Dircft ion.'? tnr Suttlomnit Kdition .'f 18r)0. )»ara. 167; See also 

270 the i’nnjal» Settlement. ^Innuid. 
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lilt* prfparalion ol a shtifrii-iiiish or ‘^(.■iu'aloj^ical lice t)] ilu* prop¬ 
rietors was not as a rule ('Oiisidi-rcd necessarx-. 

We have already noted on pn^e 221 some ol the iinperfect'ons of 
the early records-of-rij^hts, and reference may be made to para. 271 of tin- 
Ihmjab Settlement Manual in this t'onnection. Mw Prinsep. whose object 
was to simplify the work and yet to remedy those defects, reduced liis 
Settlement record to (a> the g;cneral Index, (?>) Shajra kishfwar, (c) 
khasra, (cl) slitjjrii-)iiish, (c) khc-ieai khiiftni}ti, f/) }uiksh(i cliahnf. 
(^) darkhawast malgiisnri, (h) rohakar-rakhir. 


While he made very full enquiries into villao-e customs he ^ot rid of 
the separate administration paper {'ivajih-ul-aro) in which these had 
hitherto been recorded, substituting- for them general records of customs 
drawn up lor tribes or groups of villages. 

prescribed bv the rules under S. 15 of Act 
^1 (the first Punjab Land Revenue Act) consisted of the 

same documents with the addition of a list of revenue assignees and their 
holdings {naksha lakhirnj), and of a wajih-u{-arz. Mr. Prinsep’s plea 
of distributing among the other parts of the record-of-rights entries 
which had hitherto been grouped under appropriate heads ri the wnjih- 
nharz xvas considered inconvenient. 


Records-of rights under the Punjab Land Revenue Act. 1887. 

It is provided in the Punjab Land Revenue Act, 1887 that there shall be 
a recoid-of-rights for each estate fS. 33 (i)] or in exceptional cases for a 
group of neighbouring estates. [S. 47 (i)]. Any records framed before 
the passing of the Act are, so far as may be, deemed to have been 
framed under the Act fS. 2 (2)]. If the Local Government finds that there 
is no record-of-rights for an estate, or that an existing record requires 
special revision, it may by notification, direct the making or special revi¬ 
sion of such record. |S. 32 (i)]. A notification of the sort may apply 
to all the estates in a district or other local area. fS. 32 (2)]. .A spe¬ 
cially revised record-of-rights supersedes the former record but the entries 
in it do not affect any presumption in favour of Government which has 
already arisen from any previous record-of-rights. [S. 32 (3)]. 

Standing records and annual records. 

A record framed at a settlement made before the Punjab Land 
Revenue Act, 1887, was passed, or in pursuance of a notification issued 
under S. 32 of the Act, is known as a standing record as a convenient wav 
of distinguishing it from the annual record, an amended edition of the 
record-V-rights prepared for each estate yearly or at such intervals as 
the Fir.'ancial Commissioner may prescribe. [S. 33]. The present rule 
is to draw up a complete jamabandi for each estate or part of an estate 
once in four years (Charsala Jamabandd). 

The annual record consists usually of (u) the jamabaiuli, (b) a list 
of revenue assignments and pensions; and (c) such maps as are required 
to show the changes in the map of the estate that have occurred since 
the previous record was prepared. Under existing orders a fresh jama- 
handi of each estate is only prepared once in four years, so that the legal 
description of the record as the “annual record” has become a misnomer. 

A standing record contains the following documents :— 

(1) A preliminary proceeding. 

(2) A shajra hishtwar or field map. 
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(3) A shajra nash or g^cnealogical tree. 

(4) A j(i)ii(ibandi. 

.\ list of revenue assignments and petision.^. 

(6) A slatement of rights in wells. 

(7) A statement of rights n irrigation, if any, from other sources. 

(8) A 'ii'ajih-itl-arci. 

(9) The order of the Settlement Ofheer determining the assessment. 

(10) The order of the Settlement Officer distributing the assessment 

over hold'ngs. 

.See (lisn .litilioy's commciiidry oit Ihe Putijuh J.tnid Revenue Aci, 
1887, ('hdptrr IV. 

Wajib-ul-arz. 

is bv far the most important document for the subject ol 

agreements and needs careful study. Wc have to note— 

(a) how far cnires in ■nmjib-ul-nrz arc ••a^rroenicnts'’ within the 

meaning of this chapter ; 

(/>) on whom these entries are bind ng; and 

(c) for what period of time these entries arc binding. 

U is necessary, for understanding how far entries in 7eniiVid-arc 
are "agreements'’ w thin the meaning of this chapter, to study 
first what 'uuijih-ul-drz is, what it contains, and how it is prepared. 

Append X \’ 1!1 —P of the Punjab Settlement Manual contains the 

followings :— 

E _ ll'djih-uEdrz or e/i/uge ddini}iisirdiidn pdper. 

1. The statement of customs respecting rights and liabilities on 
the estate .shall he n narrative form; it shall he 

the subject a<lmits, and shall not be argumentative, but shaU he ^<^onfmed 
lo (I simple sidtement of the customs 'ivhich are ascertained to exiif. In 
statement sliall he divided into paiagraphs numbered consecutively, each 
paragraph ilcM'ribing as nearly as may be, separate custom. 

2. The statemem shall not contain entries relating to matters regu¬ 
lated” hv law; nor shall cuMonw contrary to justice, etjuity, or g<X)d 
conscience, or whicli hnvc been declared to be void bv any competen 
authoritv, be entered in it. Subject to tliese restrictions, the statemen 
should eontuin inlorniation on as many of the lollowin^^ matters as are 
])ertinent to the estate : — 

(a) Common land, its cultivation and manasjement, :ind the enjoy- 

ment of the proceeds ihereol ; 

(h) Rights of grazing on common land. 

(c) Rights to the enjovment of saycr proiluco. 

((/) Images ridating to irrigation of land. 

(r^ Customs relatdig to irrigation of land. ^ 

If) Customs reliitin.s;- to mills, tanks, streams, or natural drainage. 

(g) Customs of alluvion and diUivion. - i 1 r 

(h) Vhr rights of < iilti\ ators of all classes not expressly provided lor 

by law (for instance, rlgiits to trees or manure, and right to 
plant trees) an<l their eustomary li.diilltics other than rent, 
('ustomary dues payable to village servants and the cuslomar> 

service to be rendered bv them. 
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(;) riie riglUs of Ciovernnient to any tiacul property, {oresls, un¬ 
claimed, unoccupied, deserted, or waste lands, quarries, ruins oi 
obiects of antiquarian interest, spontaneous products, and other 
accessorv nterest in land included within the boundaries of the 
estate. 

{k) 'I'he right of (iovernnient in respect of fish and fisheries in 
streams, rivers, etc. 

( 1 ) Anv other important usaga^ afTecting the rights of land owners, 
('ultivators or other persons interested in the estate, not be ng 
a usage relating to succession and transfer of landed property. 

3. Where the record-of-rights is being made for the first time, if 
the persons interested are not agreed as to the existence of any al!e<ged 
customs the Collector, or an Assistant Collector of the ist g-rade shall 
decide the dispute in the manner provided in section 36 of the I.an(' 
Revenue Act. Where the record-of-rights is being revised, the Collector 
or Assistant Collector of the ist ' grade shall similarly decide disputed 
entries; but in doing so he shall have regard to the provisions of section 
37 of the Land Revenue Act. 

V* t .1. .A. 


4. When the statement is complete, the Revenue Officer aforesaid 
shall fix a date for its final approval and shall summon the persons in¬ 
terested to appear on that date at a place in or in the Immediate vicinity 
of the estate to which the statement relates. .And on the date and at the 
place appointed the statement shall be read over in the presence of such 
of the persons as are in attendance, and after such further correction as 
mav be then found necessary, the Revenue Officer aforesaid shall sign 
the’ statement and shall add at its foot an order declaring that it has 
been dulv attested.” 

Rules 32 10 framed under section 15 of the Punjab Lan-d Reveiuw 
Act, 1871, contained similar provisions. The rules before that period have 
been tloscribed in Harkley’s Directions for Revenue Officers in the Punjab 

(pages 65-66). 

It is, therefore, clear that is more or less a record of 

villaf^-e customs rather than a record of agreements between the village. 
ButAt is a document prepared by a public officer in the discharge of his 
public duties, and being a part of record-of-rights, presumption of truth is 
attached to it under section 44 of the Punjab Land Revenue Act, 1887. 
Section in above does not require that an entry in the record-of-rights 
should necessarily be in the form of an agreement. It is certainly ques¬ 
tionable if anv entries in icajih-ul-arc pertaining to the right of alienation 
bv occupanev' tenants, their right to make improvements and claim com¬ 
pensation on ejectment or enhancement of rent, etc., are relevant 
n view of the instructions quoted above, but the question is where these 
do exist in wajib-tcl-ars^, whether these have the force of agreement under 
section III of the Punjab Tenancy Act? The wording of section iii shows 
that these are in the nature of agreements. We shall study now on 
whom such entries are binding. 

On whom are the entries binding? , . , , 

A land-owner, seek ng to bind his tenants by the settlement proceed¬ 
ings, should show distinctly that they were parties to the cnqu.rv held 
by the Collector at the time when the wajih-ul-ars was prepared. 


48. See S. W. R. Vol. XXIII, p. 430. 
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An entry in the 'ivajib-ul-urz which professed only to be an aj^ree- 
nient by the proprietors, and d d not profess to embody an agreement by 
the tenants by whom it was not in any instame signed, was held not to 
amount to “an agreement between a landlord and tenant recorded by the 
proper onicer’’ within the meaning of section _> of the Punjab Tenancy 

Act, 1868. 

The on the part of the proprietors <leelared that as long 

as the hereditary cultivators paid the rent fixed they should not be ousted, 
and that their lineal male heirs should succeed on the samo condition. 

[ here was another paper signed by the hereditary cultivators to the same 
etb-ct. But this paper and the 'iKUijih-ii!-n>'Z formed part of tlie record of 
the summary settlement. It was held that there was an agreement “in 
writing” between the proprietors and tenants, and that the former could 
not eject the latter except upon non-payment of the rent.'^^ 

'Ihe 'imjih-iil-uro of a village contained an entry providing that 
leiiatUs who cultivate lor 20 to 2^ y(‘ars shall he I’nlltled to occupanc) 
rights. it was lieUl lliat if the entry was signed hv both the landlords 
;ind l('nant it was in the nature ol an agreement and was binding 
(ut them <ind their suceess(jrs.''" 

\ii entry in the 'liuiiih-iil-nrc ])rofessed to be an agreement by the 
proprietors, i)Ut <lid not profess to embody an agreement by the tenants hv 
whom it was not signed. It was ludd lliai an entry of that nature could 
net be regardi- 1 “an agreement between landlord and tenant recorded 
b\ tlie proper otheer. aiul that all that it profi-ssed to he was a one 
sided (le('laration by tbe proprietors of the supposed rights of the tenants' 

ma\ be that the agreement be not -signed h\ the occupancy tenants 
lull if llic\- have all along at'cepled it as binding, it is nc>t necessary that 


4 

it should he signed." 

\n entry iit the leu; of 1852 which was verified by a Revoinu' 

OlVucr slating delinitely that oecupan<-y tenants were not entitled to sink 
.1 well is an agreement binding on the landowners and occupancy 

tenants concerned, and this is not afiVeted by anv such consideration th:it 
it is not signed by cither tbe one party or the other.* 

Difference between an entrv falling under section 112 and an entry 
falling under section 111—scope of section 112. 

Sc<tlon 2 of tin* Punjab renancy Act. 180S. was held not to rclei 
only to special agreements between any particular landlord and bis tenant, 
but to include entries in (he 

rhe efiect of S. 2 of the renancy Act (uS(vS) is to save the operation 
of the Kuijih-nl-iirz. in respect of all recorded agreements and admitted 
usages when propcilv attested, from being controlled by tlio Fenanev Act, 
although sui h rei ords mav be shown to be erri>iUHvus it grants exist for 
so i;onsl(lering lliem.’ 


•19 
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Section 112 of the present Act is only a counterpart of sect on 2 of 
the old Punjab Tenancy Act, 1868, limited to a smaller number of matters, 
and so all entries falling^ under that section are necessarily to be deemed 
as agreements. 

But entries other than those specified in sect on 112 mav or may 
not be agreements according to their tenor and to the circumstances 
under which they were recorded.® 

Thus an entry which comes under section 112 of the Act is by law 
deemed to be an agreement and nothing beyond its mere production is 
required. On the other hand, any other entry in any record-of-rights 
does not proprio vigore amount to an agreement, but the party relying 
upon it has to proye that it embodies the terms of an agreement arriyed 

at between the parties.' 

Where an agreement between landlords and occupancy tenants was 
Incorporated in a uuijib-ul-arc extending oyer the years 1869-73 and was 
not finally attested by the settlement tahsildar till March 1873, 
held, that'as it did not fulfil the condition of S. 112 in regard to time, it 

was not binding on the Court.® 

'I hc sanction which the Act contemplates is clearly the final sanction 
by which the settlement operations are confirmed by the local goyernment. 
The statements in the cotirse of settlement proceedings were to the cllect 
that both parties agreed to abide by the decision ol assessors, who vyere 
appointed to settle the rent payable by hereditary tenants generally. 1 he 
statement was sealed by the tenant and signed by the agent of the pio- 
prietor. Held, that the statement contained all the elements of an agree¬ 
ment in writing.® 

(c) For what period of time the entries are binding—duration of 
agreements made at the time of settlement. 

In o-eneral, agreements made at the time of settlement ought to he 
considered prinia facie as intended to subsist only for the term of se i 

mentA® 

Where agreement is made in the course of settlement , 

must be presumed in the absence of an express contrary intention that the 

;” L inS"cl .ha. i.. .pera.io„s ahould b. con.rohed by .he perK«l 

from which the settlement might eventually be sanctioned. 

The new settlement comes into operation not from the date of an- 

nouncement of assessment but fro handed over to the Depute 

Government the heirbv a Full Bench of 

Commissioner of enhancement oi rent which would ordi- 

^ ,r uj T 3 t P R 1919 (Rev.) =110 P. L. R. 1920 = 54 I. 

6. Jiwan f. Mohd. Hayat = 3 1. R. ' followed 

18 P. R- 1882, 24 P. R- 1883 referred to; 10 1. R. 1901 followe . 

7 Hira v. Muhammadi = 16 P. E- 191^ 

8. Mst. Narain Devi v. 

9 Kirpa Devi v. Bahim Baksh = 50 P. B-. 1883. 

S'V. Hi,h court BeporU Vol. II, P- 108. 
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the ni’w assessment had been anni>une('(i, bnl helnrc the tccords-of-rig^hts 
had w itli (!ir san<'tion of (lOvcM'nment. been liand(“d ov('r to the Oeputv 
('ommi^vionei of the nistrirt.’* 

It \\ :\^ provided in the \dniini''i rat ion i)aper ''f a Ree tihir Settlement 
that tile oe( npaiiev tenants named therein should jtax at revenue rates 
onl\'. \ ^iiit for etilintirement o! rent wa'^ brou;L;hl alU-r l!i(' new re\'enue 
assesvnienl had l)(‘en announred, but the i-e-anal-id-ni^hl'' <'f the present 
‘'eltlement was not madt* over to the l)epni\ C i»mm-ssi<»iier. JTcJiJ. that 
the suit wa'' premaUiie as llio agreement m the pri'vioiis administration 
paper was still in forced^ 

It was provided in the wnjjh-itl-nrc in a settlement that as lono^ as the 
settlement lasted, the rates of rent were to remain fixed. Jlchl, that it was 
rlearU' within llie seoj^e of S. 2 ol the li'iianex- \''l of iSbS and therefore 
had the force of an aq^reement 

An ('iilrv in <1 'li'njih-nl-arz pro\i<led that if an oeeiiiianev tenant died, 
his son and. in his absence, a brother or hnrnhnti. whoever has the ri^ht. 
would snreeed. Ifchl. that the agreement in the aboxa' entrv was limited 
to the frst set(lem<‘nl and tlial it could not per-'i''! lhroui:^h a later set¬ 
tlement in whirh the renewed.' ' 

In the ahsf'nee of an express intimtion lo tlu' vonirarx, aci'ecments in 
a Settlement Record arc not intended to tahi' ('fleet after the expiry of 
ihe settlement.^® 

I'ntri(‘s in '^('1 •lement records ar(' ordinarib- binding;' onlv duririi;' the 

( itrn'r*cv of l!ie settlement in wbieb ihev are made. 1 be\‘ ennnot be con- 
# 

strned to ('onsiitutc an aerreoment to dt'bar tbe lamhor ls from cnbaiielnQ 
their h'nnnts’ rent for all time.'" 

rin' ([Ue-'llon wlu'thcr an ai;re<'menl In Admmi'^l ration papers would 
op('rate for tbe term of the sotllemont onlv. is (^nc of intention and if any- 

ihiiiLT in an Administration paper appeart'd to be intended to remain in 

foiv'e bevond llu' settlement for wbieb it was m:id('. it would continue to 
opei'ate as an airreement. after a new ^etth'menl had lal en ]ihace. unless 
it was set aside hv anvthin^ done at that settlement. There is certainly 
nothini^' in law to make an entrv in the Settlement Rt'cord operatlniT as an 
aLjreemcnt under S. 2 of the Punjab 1 'enancy Ai t (iS''S'i Irrevocable.'* 

There is no fixed rule on the petint whether a particular acfrcement 
was intended lo enure onlv for thi' term of the st'ttleTuent in the course 
of which it was rc<'ordcd. In ('ai'h case it is a (piesllon c>f fact whether 

a particular acfrecment was Intendi'd lo enure for the term of the settle¬ 

ment or for all time.'” 

d he o{ 1^52 provided :— 

Jn hnninrr c'l/m/ nmi nincdrin}} waunts: hnshi hnrfc /ten. unhon ue 
siimndf sJiiiriiil harll Diatintsiat nuiurdsi rnlnic ha fa wiaad 
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riinhnr r. lT:ildin -9 P. li. ia% iV. IV). 
ll.T/ni;i r. Knnli.'iiv:i- 21 P. li. 1881. 

This;nnnllii r. I Inmirr-161 P. li. 1884. 

F.'iteli I’silv.'tli r. Lohn:i -:'97 P. K. 1909 . 

Knniln ;nul dtlnrR r, M;iuln PnUsli - 1932 P C. 
flecidrd on 16 2 32: Sro iilso Him r. MiihjunmU: 

Minnrtij r. S;nY;in-5 P. li. 1895 (liov.). 

Sniiusif Sintdi r. Punjnh Sincli - 121 P. li. 1883 
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nkrar Izia. Baad inarjaiic kissi nnnizariti kc hcta ns ka si'a (/on sura! aa 
hn}}c hctc hn hhni rn qnrahat] uska kiisht harcga. 

The li'ajih-nl-arc of 18^4 provided that ^Is Jtnmiohasf aicu 
uiiiGarian mauriisi' fuilnit Jiiii. ]o niu~iiria)i iinia luiu uakc kJic'y'af kha- 
fanmi men Ukhae gae...Baad marne muzzarian maurusi he, nska beta ya 

!*liai V(i qaraJ^ti kasht karcf^^a.'’ Held. I he wordint^ ot the previous 
clause of rS:;-' ('U-arl\' shows that an aGrreenient was come to between the 
cecupanev tenanis and their landlords re^^ardin^ the rule of succession to 
occupancy land, but the agreement was expressly limited to the terms 
of settlement, d'he clause in the Settlement of *884 did not amount to 
an asj-reement at all. and could not therefore confer on the qurahaiis ol a 
deceased occupanc\ tenant any ri^-ht of siuaession to the land in suit under 

Section 111 , Tenamy Act.-^ 

;\ny ag'reement relati\(' to the u('cupation, rent, proftfs, or piodiua- 
of any land"" which has been entered into for the term of the currency of 
assessment shall, unless a contrary intention (dearly appears in the 
aj.;'reemenl, or the ag'recment is terminated by ca^nsent of parties or course 
of law, ('ontimu' in force until a revised assessment takes eff(^ct.-^ T'or 
'irvrecments relalinj;^ to succession, the <'ase is cc'inverse. 

Wajih-Kl-arz prepared at a subsequent settlement which to be relied 
upon?-entries repeated or repudiated. 

As a scpai-nte ivnph-ul-nrz is proparo-'t at evorv selflomcnt the qiieslion 
arises whirh wajih-nl-nrc should be relied upon to decide the dispute. 

If it Is expressly laid down that the terms of the ivaph-vl-ars refer 
only to the period of settlement, the matter ends and the next 7varh-id-nrc 
is to be looked into. For inference of asrreemenis if the latter 7i'ajih-„l-arz 
repudiates or cancels the entry of the former 7^<njih-i,l-arz the entries m 
the latter one should be considered only. It is a natural prcsumntion from 
,he omission of an entry that it has been done deliberately and witb due 
cause. When a new -waph-ul-arz is prepared tt supersedes the old wapb- 
iil-ayc and it is the new one which must not be altered under S. 3, of th< 

Land Revenue Act without due cause. ^ ...7 n 

We have alreadv noticed that entries in a 7va]ih-ul-arz are preneralU 

a record of custom.' though these entries have sornetimes force of an 
ne-reement in the circumstances enumerated above. This is a very im- 

distinction - a record of custom is a record of something binding 
o^the parties concerned ; and the ruling that it endures only for tire period 
of settlement does not apply to it. But an agreement ts something en¬ 
ured into by parties of tbeir free will and eM m the absence of 

TxPress proviso only for the period of setnement.^ 

^ Fven if the preyious entry is renewed, but ts a mere repetition of tbe 

nrevious entry and the persons concerned are not questioned as to whe- 
^ they consented to accept it as a binding agreement it cannot satisfy 

the requirements of S. in of the Punjab Ten ancy Act._ 

'To.''Labi;u et^r. Oaiida S;n7h=T9l7Lal,V^^^^^ P. L. R. 1014=185 P. W. R 
1913=20 I. C. 528. 

p. c. l. 3 ,^...,.1932 l,l,t 

'Stl“tp” “«l=^ .233 P. C. L. 3 IP.,.,, 

24. Ibid; See also Mamvaj f. Ranpat = 3 V. R. 1889 (Rev.). 
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This applies even to an entry falllnj^ uiuler S. 112. ]\'ajih-ul-itrz pre- 
parrd in the settlement of 1852 provided that on the death of an ocen- 
panr\- ic-nan-, his son, and in llic abscise of a son, his brother or a 
(janihnil. "uiio may bc entitled,” would eullivale the land. This entry 
of the tirsf M llleineni was repeated exa( lly in the same words in the 
selllemetil ni 1. but it was added at the end of that entry that no 
in\-estiL;'ation as lo the rlj^hts <*f thi- oeeiipaney tenant bad been made in 
that sHtlement. In 1014 a similar entry was repeated, presumably with¬ 
out any investioaiion a^onn. On behalf of the appellants it was eontend- 

t‘d llial ae. ordintr tf’ 

inent oi iS:,j amounted to an agreement between the landlords and ten¬ 
ants and that the subsequent entries, thouj^h not made after any investi- 
--alion of ibv ri.i^hts of oreupaney tenants, must also be held to be eonli- 
riiaiion of tin- same arr'*eement, espeeially because they related to a 
(|iicstion of sne ession. ' On behalf of the respondents it was eonlcndcd 
that the enirx of assuming it to be an a^-reement bet ween landlords 

and tenant, under S. 112 of tbe Art. was exim-ssly limited to that seltle- 
menl, and dial the subse(|uenl entries lia\lni^‘ been made alter 1871 did 
noi amount to agreements unless it was expressly shown that they bad 
that ebararter. and wore understood in that li^bl by tbe parlies thereto. 

It was foun<l that it was elearlv staled that the operation of these eondi- 
lions was limited to that settlement. Following L.ihhu v. (innJa Sw^lr' 
Hul riln, v Muhnwnntdr^' it was held in L.ihhn mui oihers v. f fOm nml 
nihcr^-‘ that under the above-mentioned circumstances the entries in 
,SS, and 1014. had not the elTe<l of a-nvments between landlords and 
U-nanls in the villa-e in (luestion; nor rould the entry of 1852. be re- 
trarded ns an ag-rcement which was still operative, as the terms of le 
enfrv expresslv limited it to that particular M-ttlemmit. The view ex- 
n-i-sed hv the Flnanelal Commissioner in h\nu Sinf:h. cic. v- Kishan 

Chmun that the af^reement of the settlement of 1857 (in that case), was 
nru in force onlv for the term of that settlement, hut subsisted e\en af e. 
the expire of that setthunent. in matters (T succession, was disapproved. 

The decision of the question, therefore, rests on the intention of the 
,y,flies expressed in such -.vajih-uUnre. In the absence of an express m- 
„.nlion K. tlv <-..ntrn,y, nnreomonts n-corriccl in a 

not int.-n-UMl to tal«- rfTrrt aftor tlic cxpirv of the period '' ® 

Rut ^vhen■ U ran bo inferred that tbe parties intended to bind 

,|,,niselvrs for ever the dispute shall be derided arrordnir- to sueb agree- 
ment or entry. 

Nn a.-r,..nirnt in tbe .^njih-ul-arz provided that 
, ..arden bad no right to sell or mortgage tbe trees and be 

to tbr owner when tbr tenant would leave the village or <1-0^- 
oul issue. Alter tbe period of settlement, a ‘'poree-bolder agamst^^^^^ te^^ 
ant songbt to sell tbe trees in eNeeulion o f bis decret . ll_ ■ - 

25. 2 r. T, Tt. 1914 = 185 V. W. H. 1913 = 20 1. C. 528 

26. 16 1>. b. 1915. 

27 . A. T F. 1931 Lnh. 371 . 

oQ 0 V R 1919 iRt v.) ^'3 1. t*. 300 . ^ 

29. 16 v. F. 1915: See nUo 141 F. L. F. 1915: 97 V. F. 1909; 1929 T^h. 232: 

A.'l'. b.' 1929 Lull. 232=118 I. C. 442: 1929 Ltili. 237: See also A. I. B- 1928 
Tall, page 150: 121 F. F. 1883 
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the agreement was intended to enure beyond the period of settlement, 
that the tenant had no right to alienate the trees but the decree-holder 
could step into the tenant’s shoesA^ In ithis case it was asserted b)- the 
decree-holder’s counsel that the heading of tlie document slated that it 
was to last for the period of settlement only, but the whole doc'ument was 
not on the record. 

By an agreement in the wajih-ul-arz the succession to an occupancy 
holding was provided to be according to the custom of the tribe. I he 
wording of the agreement showed that the condition regarding succession 
was to enure bevond the period of settlement, and the (ondition was 
acted on until quite recently. I'he agreement was not repeated in the 
subsequent settlements but there was no subsequent Xi.'a]ib-ul-(ir-z, It was 
neld that the agreement was to enure beyond settlement. 

Even where there is material to infer that an agreement in the ivajib- 
nl-arz would continue to operate even after the term of settlement, it can 
be set aside by anything done at the new’ settlement. For instance, the 
old wajih-iil-arz may provide for succession of collaterals to an occupancy 
tenant while of the new settlement may only declare that occupancy tenant 
will be dealt w’ith according to iaw.'*'^ 

Ordinarily agreements in respect of rent arc intended b>' parties to 
operate for the period of settlement only,^** and agreements about succes¬ 
sion, occupation and alienation of occupancy rights are generally intended 
to operate permanently.^'' 

An agreement in a 'ivajib-ut-arz that tenants-at-\vill can be ejected is 
no bar to the a('C|ulsiiion of occupancy rights by a K-nant if he fulfills the 
ref|uirements of Un\'. An agreement recorded in a 'liuijih-ul-ino between 
landlords and tenants regarding their respective rights does not hold goofl 
after the period of settlement.’’® 

An entry in xvajib id-arz cannot override express contract. 

But 'ivujib-ul-ai'z cannot override express <'ontract Wajib-ui-ayz 
now is a part of record-of-rights and, therefore, presumption of truth is 
attached to the entries embodied in it under section 44 of the Ihmjah Land 
Revenue .Act, and being a public record prepared by a public servant in 
the discharge of his public duties entries in it are presumed to be correct in 
the absence of any real proof to the contrary.’’® Though an entry as to title 
in a 7vajib-iil-(nz or record-of-rights does not create title, it gives rise to 
a presumption in its support.®® 

Naksha mudakhilat or misl tankih hukttk muzaraan. 

In some settlements a file embody’ng the decision as to the status of 


31. A. I. R. 1929 Lah. 232. 

32. A. I. R. 1929 Lah. 237 = 117 I. C. 894. 

33. See Dara tT. Matu = l P. R. 1913 (Rev.) =148 P. L. R. 1913 = 18 I. C. 598; 
Wazira v, Harjalu=160 P. R. 1890; Havjalu Wazira=87 P. R. 1891. 

34. See 1, 34 P. R. 1880; 36 and 37 P. R. 1880; 42 P. R. 1881; 138 P. R. 1882; 
32 P. R. 1882, 73 and 110 P. R. 1887; 9 P. R. 1888 (Rev.) : 3 P. R. 1889 ; 5 P.R. 1895 
(Rav.) ; 1932 L. L. T. 44; 1932 L. L. T. 56. 

35. 20 P. R. 1878: 121 P. R. 1883; 78 P. R. 1884. 

56. 1932 L. L. T. 51. 

37. 51 I. C. 8. 

38. 68 P. W. R. 1917 = 139 P. L. R. 1917=41 I. C. 283. 

39. 48 I. C. 473. 
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;ill h-nants \\a^ drawn up for cverv estate. I his is known as naksha nindti- 
iih.iUil or ntisf hmkHi httknU miizarann. and is ol i^'Tcal vahk* in rases of 
dispuies. I he procedure adopted was somewhai as follows :— 


The tenant in cultivating; occupation was asked the following questions 
by the other olhcer appointed to make the inquiry :— 


1. Since how long have you been cultivating this land* and has 
your cultiv.ition been continuous? 

2. Is the landlord entitled to eject you of his own free will accord¬ 
ing to the custom of the country? 

3. What have you been paving to the (nvner in the form of land- 
revenue and mnlihana? 

4. What will you pay in future as land-revenue and malikinui? 

5. By what name are you termed according- to the custom of the 
country ? 

Their answers were recorded scridtuni. The landlonl was put the 
('ounter Cjuestions as follows :— 

I. Since what time this tenant has been cidtivating your land and 
has there been anv change in the cultivation? 

Are vou entitled to eject the ti-nant of vour own free will accord¬ 
ing to the custom of the country, and. if so, diil you eject him on any oc¬ 
casion? Did the cultivator ever make any improxonunl on the land, and 
will he continue as your tenant? 

3. Wdiat rent is he paving to you in the form of land-revenue and 
niiilikini.'.i and what will be vour terms fi>r the lutviie? 


rile o])inion of the assessors was taki'ii and then the entries attested 
bv the ollicer conducting the inquiry. 

A statement made by a tenant at settlement to the ollicer appiiinled 
to eiifiuire into the rights ol tenants, m regard to the terms on which such 
tenant holds his land troni the landlord; and the counterpart statement 
made at the same time hv the landlord that wlial the tenant had stated was 
true, was htld to amount, when reeorded in the nitqshti nuidnkhilat before 
itie passing ol the Land Revenue Act, iSyi, and duly attested by the proper 
t)irKer, to an agieemeiil within the meaning o{ section 2 of the Punjab 
'r('nain\ Art, rSdS. (rorrc.T/xnn/ing iu pint io srcfioti 112 of Ihc present 

Arl)."^ ' 


In the naijslio niminklnlal the landlord’s slatemeiu was to the elYiX't 
that lie ga\e the land 20 \ears previously to the tenant and had received 
from him rent in cash and that it was not competent to evict the tenant. 

I he tenant l^ad slated that he wouUl not relliKiuish the land and that he 
would pav }}hn)i!<i ai the same rate as proprietors. The statements were 
duly allestetl hy ilu- proper srttlemont oiVtcial. Held that they amounted 
to an agrei ineni within the meaning of first para, of section 2 of the 
Tenanev Act (of iSo8).'" 


Parcha Tasdiq. 


St)met!mis a corresponding document prepared at a settlement was 
called l\irilni IHsiHif. Ihe enlriv's in Pnrckii I'asdiq are also to be 
similaiiv treated. 


•10. K;Ml;n- Bin r. Nur li-l V. K. 1883. 
41. Uha/i c. Juiiia Klian —18 1*. H. 1882. 


Ihrar-i-vialkan portion of the xoajib-til-arz. 

It has been held that the ikrar<-malikun portion of the wajih-iihnrz 
is an agreement within the meaning- of section 112 of the Punjab Tenanev 

Act/2 


All agreements falling under this chapter stand on ths same footing as 
other agreements known to law—application of the principles of 
the Contract Act. 

Agreements recorded in a record-of-rights stand on the same footing 
as other agreements known to the law, and are, therefore, subject to the 
ordinary rules applicable to contracts.The conditions laid down in the 
Contract Act chieflv are as follows :— 

It must be made by the free consent of the parties, competent to con¬ 
tract, for a lawful consideration and with a lawful object. | Section 10]. 
Two or more persons are said to consent when they agree upon the same 
thing in the same sense. [Section 13]. Consent is said to be free when 
it is not caused by co-ercion, undue iniluence, fraud, misrepresentation, or 
mistake [Section 14]. Every person is competent to contract who is of 
the age of majority and who is of sound mind and is not disqualified from 
contracting by any law. [Section ii]. The consideration or object of 
an agreement is lawful, unless it is forbidden, is of such a nature that if 
permitted it would defeat the provisions of any law, fraudulent or in¬ 
volves or implies injury to the person or property of another, or the Court 
regards it as immoral or opposed to public policy. [Section 23]. An 
agreement made without consideration is void. 


Agreements must be with consideration. 

Certain tenants were settled by the founders and in possession on 
October 21st, 1868, and had held since continuously. In 1885, notices 
of ejec'lmenl were issued and the cases settled by compromise by which iUv 
tenants accepted a lease for a term of years and their liability to ejectment, 
without compensation, after that time. It was held that the agreement 
was not without consideration inasmuch as under the old law the tenants 
were really tenants-at-will, and they had benefitted by tlie ('oin'ession as 
to lease for a term of years, and the minor tenants \verc bound by the 
compromises for their benefit entered into by their guardians.'* 

Defendants were hereditary cultivators and during the settlement 
operations, being in doubt as to whether their status would be maintained 
signed a lease for ten years, in which payment of rent in kind was pro¬ 
vided for the lease being recorded by the settlement officer. They had 
paid in cash up to the execution of the said lease. Plaintiff sued for rent 
in kind due under this lease. The Deputy Commissioner dismissed the suit 
on the ground that there was no consideration for the lease under which 
defendants, who were entitled to hold in perpetuity, submitted to be eject¬ 
ed at the expiration of ten years. The Commissioner on appeal afiirmed 
this decision. It was held by the Chief Court that Plaintiffs’ suit was 
properly dismissed, there being no consideration for defendant’s promise 
to pay rent fn kind.'*^ 


42. Nathu v, Budha = 49 P. L. R. 1904. 

43. 81 P. E. 1876; See also I. L. R. XVII Bom. p. 407. 

44. 1 P. R. 1904 (Rev.). 

45. Khair Din v. IVIolian Lai = 16 P. R. 1872 
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Before 1867 the tenant was recorded hereditary and paid rent in cash, 
lie was then erroneously recorded a tenant without occupancy rights but 
protected lor a term of years and paid rent in kind until 1876 when the re¬ 
fold of his status was altered and he was again recorded hereditary tenant. 
It was liekl that the agreement in 1876 did not bind the tenant to pay rent 
:n kind as there was no consideration for the agreement and the entry 
made was due to an erroneous impression as to facts. 

It was held by the Financial Commissioner that an entry recorded at 
sf ttlement that an occupancy tenant shall hold at U)rdlord’s rates paying 
only cesses and revenue was a valid ag-reement between landlord and tenant 
under section 2 of the d'enancy Act, i8fi8, and was not void for want of 
(onsideration or uncertainty. Where, after a dispute touching the 
landlord’is right to eject, the landlords and tenants concurred more than 
twetity years back in a particular entry of which the tenants must have 
had laiowledge and which they never contested till date of suit, to enquire 
into the consideration would be merely to invite the fabrication of evidence, 
;in(l consideration in such a case must be presumed. Such agreements 
would not overrule any of the provisions of the .Act with respect to acqui¬ 
sition of oc('upancy rights. 

Agreement must be certain. 

An eiilr\ in a record-of-righls cannot be supported ;is an agreement 
d ihcii* IS uncertainty m it.’^ \\ lu*n il is soiiglu to bring in tigVeonienls 

iimler this section to override the provisions of ibis .\ci. the language of 
those agreements must be clear and the intention unmistakable/*” 'Dnis 
uhere the entry in the was that on the ilealh of an occupancy 

iriiaiu h.s son, and in the absiuice a son, his bri>lhcr <.)r a quruhuli ‘who 
may he entitled’ woukl ( ult vate the land, it was held that it could reason¬ 
ably he Interpreted to confine the right to tliose entitled under the law.-'” 

In a suit lor enhancement of rent, where it appeared that in a former 
Mill hclwccii the same parties, in which the defendants churned to be pro¬ 
prietors, a compromise was arrivei! at by whicli it was agreed that the de* 
Icndants should have the status of occupancy tenants pnying at a llxcd 
rale, it was held that the agreement was not void for want of certaintyA 
An ciilrv in settlement record declaring that the tenants should go on to 

pay rent a^ before was held to be agreement which was void for un- 
eeriaintV." 


Erroneous admissions. 

A iiHic entry in the record-of-rlghts does not necessarily amount to 

an agreement. Ihus an erroneous admission by a tenant that he is not 

Of f upanc y tenant even though recorded in tlie record-of-rights will not 
opei-ale to deprive him of his ripht.*'* 

46. 67 1’. H. 1876. 

47. Ihilti r. Miiwasi--! IV K. 1880 (Uev.). 

48. H.iliiin \Uksh r. Ikihim Uaksh. 10 IV H. 1901 (Rev.). 44 I* h R 1901 

49. 81 IV R. 1876. 

60. kal.lin r. tlt,tam = 1931 Lidi. 371. 

1. .his Ram r. lUmp Rain . 2 IV U. 1380 (Rev.); Kiipa IVvi r. Rahim Rak.sh-. 
50 IV R. 1883: See also 3 IV R. 1880 (Rev,). 

2. 81 iV R. 1876. 

5. 1. L. R. 3 Lilli, 1922 


Raksh-= 
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W'licrc ihc (xin'lfd fasdiq forming- a part of the rccord-of-rights at a 
previous settlement, and containing^ statement as to the status of a tenant 
indicated an apparent misunderstanding- of the law contained in section 
5.(3) XXVIII of 1868, and on the facts then stated bv the tenant and 

admitted by the landlord, the former was entitled to occupancy rights in the 
land occupied whether from the time of the first settlement or from a later 
date, the statement of the tenant that he was a non-occupancy tenant in a 
portion of that land, did not constitute an “agreement” waiving the occu¬ 
pancy rights. The entries mav or mav not be agreements according to 
their terms and to the circumstances under which they were recorded.* 

Status of occupancy tenant surrendered before the present Tenancy 
Act - effect of admissions by the tenants. 

See Cinnmcuiarv under scctio}i 6, paf^es 59 io 6t. 

INTERPRETATION OF AGREEMENTS RECORDED IN 

RECORDS-OF-RIGHTS. 

Succession. 

It has already been noticed on page 206 that all agreements override 
the rule of succession embodied in section 59 of the Act. Rut the onus 
of proving such an agreement overriding the statutory rules of succession 
contained in section 59 lies heavily on the person who rests his claim upon 
such an agreement, and he must show that the language of the agreement 
is clear and that the intention is unmistakable.'* 

Entries constituting an agreement in settlement records must be inter¬ 
preted in a reasonable manner and as a whole with due reference to all the 
provisions which 'they contain. The entry in the '7vcijib-ul-(ira was that on 
the death of an occupancy tenant, his son, and, in the absence of a son, 
his brother or a qurnhati ‘who may be entitled’ ijo miistuhiq hai)^ would 
cultivate the land, it was held that it could reasonably be interpreted to 

confine the riglv.s to those entitled under the law only.*^ 

(2) In the 'ivajib-ul-arij the occupancy tenants were recorded as 

stating that if one of them should die without sons, succession should go 
to hhai ya karnhati he netisiahiqq hofra. It was held that sucJi entiy 

viewed (i) as a record of custom, could not be used to override or extend 

the scope of section 50 (c) of the Punjab Tenancy Act, XVI ol 1887, and 
if viewed (2) as an agreement should be interpreted in a reasonable way 
and it was reasonable to suppose that the landlords, if they agreed at a , 
agreed to the succession of such brothers and karabati only as might be 
entitled under tenancy law and custom, and the idea of a right accruing 
only to descendants of a person who once held the land, was a fundamental 

idea in the minds of the peasantry. t - c- 7 /i c- " Tr,P 

h) But see Ranjha v. Chiihar^ and Jowahir Singh v Asa. 1 he 

provided that on the death of a tenant with right of occupancy, 
his son, in default of his son, his bhai, and in default of bhai, Iv.s karabfi 
might succeed. It was held that under it a karabii (near relation) was 
entftled to succeed; notwithstanding the proviso to section 36 which re¬ 
quired the common ancestor of the deceased tenant and the male collateral 

claiming to have occupied such land. __ __ 

= 54 I. C. 969. 


4. 

5. 

6 . 

7. 

8 . 
9. 


Jiwan r. Mohd. Ha.yat=3 P. R. 1919 (Rev.) =110 P. L. R. 1920 
19 P R. 1917=39 I. C. 257 = 70 P. L. R. 1913. 

Labhu V. Uttam=1931 Lab. 371 = 12 ^ah 652 = 32 P. R. 958 
Allah DitU v. Achebru Mai = 38 P. R. 1910-6 I. C. 

47 P. R. 1877. 

64 P. R. 1877. 


= 135 I. C. 46 
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( 4 ) \(ic(liki hh(u' in tlif 'li'njih-iiUnrc of Monza l^hawan Talisil Sirsa, 
llissar. taken in ronneefion with succession to 1 hc rig-hts of occu- 
paticy was lieki lo be taken to include onlv dest'endanfs of the first occu¬ 
pier nl the landA” It was rurilier bold that flic passage ''jo khud zaniin 
( hhtir jiiwf iiskii luicdUd hhni hitshmf kJinwahlsJi })iusfti]ni(} luisht zawirt ktt 
hop'll . did not loucli matter of Inberitance of nerupanev riMit at all. 

(M All (Mitiv in the nuijih-ul-or: of a \Illag(‘ was to ilu* effect that 
i( an licrctlilary l<-nant died witlnnit leax ing <tesc (‘lulants (tinhid). the ]>ro- 
jirielor should tie entitled to lake |)oss('vsion of his holding. It was licld 
that this entrv exebided the operation of section 46 of the old Tcnancv 

A<t.'‘ 

(b) Rut in a ease where tlie 7iHihjib-nl-(trz provided that xvhen an 
(Minpanev tenant died leaving no sons, his holding reverted to the pro- 
prietors, it was lield that in the alisence of clear words of exclusion, the 
document could not lie eonstruetl as excluding male collaterals descended 
from the same ancestor who was himself in possession of the landA- 

I 7 ) \\ here a 'iiutjih-ii}-arc provided for succession of sons of occu- 
paiK'v tenants but contained no words showing that other collateral rela¬ 
tives were excluded, it was held that in the absence of such words it could 
not be interpreted that the male collaterals were excude<l, as mere allusion 

to one class of heirs did not necessarily imply the exclusion of all other 
('lasses.^'"’ 

( 8 ) It was held that there was no reason to limit the meaning of 
the word harahti when used in a ':iuijih-ul-ara as relations entitled to sue- 
ee(‘d to occupanev rights left by the decciased occupanev tenant merely to 

such near kinsmen as were resident in the village in wiiich the deceased 
held 0 ('cupancv rightsA* 

fo) An entry in a 'ivnjih-uhnrz providcil that if an occupancy tenant 
dietl his son and, in his absence, a brother or karobfi w'hoever has the 
right, w-oul<l succeed. It w-as held that the agreement in the above entry 
was limited to the first settlement and that it could not persist through a 
later setllemtiit in which the agreement was not renewed.*' 

( 10 ) Where the entry in a 'H'ajib-ul-nrz of a regular settlement gave 
tlu' right of siKHcssion to collaterals without the reservation that they must 
ha\c been descended from common ancestor, it was held that the entry 
operated as an agreement within the meaning of section \ \2 of the Tenancy 
Act an<l that it was not one intended to terminate with the settlement.*® 

(ii) Where the plaintllls had acepiircd rights under the agreement 
in an oUl 'li'ifjiif-uhiif'Z, held they could next he efiecteel l)v anything in the 
new 'liUijib-id-itrz whicii did not eveui purpoi't \o (Operate retrospectively and 

uhieli was drawn up at a l.me when plaintifis were minors and altogether 
ignorant o it ; contents.’" 

( 12 ) A (lanse in a iKUijtb-ul-nro of former settlement provided a 
O’l tain I ule e)! siux'ession. W {tjilf-til-urz ot tlie new settlement declared 
siu rcssion to 01 ciipaiK v tenant to he dealt witli according to law. It was 
held that the rule ot siux'ession to he applied was that ileelared bv the new 


10 . 

11 . 

12 . 

13. 

14. 
16. 
16. 
17. 


S.diih Diltn r. Khandn.=:70 P. L. R. 1913 
108 P. Ik 1881. 

Ciianga r. Nabi Baksli = 145 P. R, 1890. 
Kadu r. Dulo Khan = 116 P. R. 1882. 

128 P. L. R. 1906. 

Pattli Baksh r. Lehna=97 P. R. 1909. 
Natliii V. r>udhn = 49 P. L. R. 1904. 
llarjalu r. Wnzira = 87 P. R. 1891. 


=39 P. W, R. 1913. 
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'ivajih-itl-ar-:^ as il liad superseded the former one and uIno heranst- tlie suit 
was brought after tlie new settlement ha<1 rome In force. 

(13) Where an enlr\- in the .\dmini^tiatlon \rd\x-\- of llu' first re^'ular 
settlement excluded the surression of collaterals in the male line to tenants 
having rights of oe('ui)anc\-, but such entry was omitted in the' second 
sc'ttlement, it was lie!d that to decide whether the omiNsi(.n did not ojieratc 
as a revision, if was necessarv to determine wlu'ther the orii^inal entr\ 
was intended to be in force only until a new settlement was made or so lono- 
as the tenanev continued. It was further held that if the latter was the 
intention, it would apparently have the force of an ai^reement under sec¬ 
tion 2 of the Punjab Tenancy Act, 1868A® 

(14) Succession to occupancy tenure is o-overned by set'tion 3d o! 
the Tenancy Act of 1868 (corresponding^ to section 50 of the 'I'enancy Act of 
1887) and in the absence of an a^Teement between landlord and tenant. whi('h 
under section 2 of the Act (of 1868I would allow the tenant to rec:ulate the 
succession, a tenant cannot by will postpone the succession of his sons 10 
a portion of his occupancy tenure until after the death of his widow, i^ivin;^- 

her a life-estate in the land so held A'' 

(13) Where the 'li.'ajih-uUara of the villai^e provirU'd that on the 

death of an occupancy tenant his son should succeed hehl. that the entry 
could not be literallv construed as meaninjr that collaterals 
descended from the same ancestor who was himself in possession of the 
lands should not succeed in the deceased tenant’s ri^dn of occupancy. 'I'lie 
entry is formal one and only states part of ihe law in the tenancy Act.-^ 

(16) The entry in the 'wajih-itj-arz 'ivgs —‘On the dciith of an occupancy 
tenancy his son shall succeed. In the absence of a son his brother or hi'-, 
nephew or sharik nazdiki shall suucceedh It was held—“A person who 
rests his case upon an agreement overriding the statutory rules of suc¬ 
cession contained in section 59, Tenanev Act, must show that the agree¬ 
ment is clear and the intention is unmistakable, vide 19 *" T‘di- 487 sec¬ 
tion 59 (c) was not an invention of dhe legislature. It was intended to 
meet more or less the sentiments and habits of the people. It is rcasoiiablc to 
suppose that the landlords agreed to the succession of such collaterals as 
would be entitled to succeed under the Tenancy law and custom. The 
idea of a right accruing only to descendants of a person who once held the 
land is a fundamental idea in the minds of the peasantry vide 38 P. R 
1910 = 6 I.C. 774. It is admitted that in the present case the defendants are 
not entitled to succeed under section 59 (c). Tenancy Act’*. It was further 
observed—“It is admitted that the settlement in the course of which this 
wajib-nl-arz was prepared was not sanctioned by the Government. It was 
therefore contended by the learned Counsel for the appellant that the entry 
would not be said to have been made in a record-of-rights before the passing 
of the Punjab Land Revenue Act, 1887. This contention seems to have 
no force. The ^mjih-id-arz was apparently a part of the record-of-rights 
prepared under the instructions of the Local Government. Prior to 1887 
there was no Land Revenue Act but it is a matter of common knowledge 
that a wajib-td-arz was prepared in the course of practically every settle¬ 
ment undertaken before that year. The mere fact that the settlement was 


18. 

19. 

20 . 
? 1 . 


Wazira r. Harjalu=160 P. R. 1890. 

Gurdit Singh v, Mst. Sobhi=8 P. P. 1-1^4. 
Mst. Kariman r. Khuda Baksh = 137 P. R. 
1 P. R. 1882 (Rev.). 
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not cNC’nlu.'jlU s;Micli(')ncd docs'not 
roiirsc of il”. *“ 


nullify ihc records prepared in the 


Agreements regarding enhancement of rent. 

ft) An entry in a 'tvajih-iil-nro declared that its terms would be 
bindin.*,-- for the period of settlement. It provided that hereditary tenants 
had all the [:ri\ ilej^es of proprietors except the power of sale and that they 
were to pay rents at re\'eniie rates only like proprietors. It was held that 
it would be repuj^-nant to the spirit, if not to the letter, of the Administra¬ 
tion paper of this villai^^e to hold that the rent of a hereditary tenant in 
respect ol land held by him as such was subject to enhancement. 

( 2 ) All enlry in a 'ivajih-ul-aro stated that its provisions were to be 
ai led on for the term of the settlement. It related in express terms to the 
payment by tenant of Coverninent revenue and cesses only but there was 
no refereiK in Ihc settlement papers to wnlikana. It was held that 
iiiuler these < in umslanccs the wbf>le spirit of the provisions in the U'ay.h- 

nl-jrz was opposed to the lew bv the proprietors of anvlhintr in the shaoc 
ol rent.,-* ' ' ' ‘ 

I he -Administration paper of a village provided that occu- 
paney tenants were to pay as proprietors. The proprietors brought a suit 
Jor enhancement of rent hvjnrc ///c term o/ the nciv scHlcmcui iuui hcf^iin. 
It was held that the suit lor enhancement was barred bv the clause in the 
Ad mini St ration paper.-* 

( 4 ) W'liere ok npani y tenants were allowed under the terms of a 
':eiij}h-uJ-{irc of the old settlement to hold land for the term of that scttlc- 
mcnl at the propririnr s rates, it was lii'ld that it' was a valid ai^rcement 
;m<l w;is not xoid for want of consideration and that it enured for the 
lenn of the settlement.-*^ 

( 5 ) \\ here terms to the cITeot that etu tain papers were to hold the 

land for ever as culti\alors, and to f:;ive a certain share of the protluce to 
llie landlord, was embodit'd in a il was held that the case 

lanie under S. 2 ol the Punjab I'enaiK'y Act, iS(i 8 , and, therefore, suit 
for enhancement ol rent was not maintainable.-^ 

(b) An a<lminislration paper of the villajrc set out bv declaring- that 
Its prox isions weic to l)e acted upon until the completion of a new set¬ 
tlement. riure was no provision in regard to the enhancement of rent 

but in Cl. 4 it was provided that the tenants entered in the khatauni 
as paying (ash rates according to huchh at owner’s rates will continue 
[hdihislnr) to pay for the land vmder their cultivation at the rate at which 
the revenue fell as to owners as entered in Cl. i of the Administration 
paper. It was held that the provision was sutVicient to indicate an in¬ 
tention fixed iliat the rent payable by the tenants there described \\’Ould 
remain fixed and unaltered for the term of the settlement.-*^ 

22. Court of Wards Annndpiir v. Jiwan Singh and anothcr=A. I. R, 1935 Lah. 
20 ^36 P. L. R. 31. 

23. Riiga Singh r. Dewa Singh = 37 P. H. 1880. 

24. Kliozjina r. Oolab Sing]i = 36 P. R. 1880; See also 183 P. R. 1882 ; 32 P. R. 

1882: 73 P. II. 1887; 110 P. R. 1887; 9 P. R. 1888 (Rev.) . 

25. Reria r. Ranjit=4 P. R, 1880 (Rev.). 

26. llntti r. Maxvasi-1 P. R. 1880 (Rev.); 2 P. R. 1880 (Rev.), 

27. Sodhi Indar Singh v. Rhanga=50 P. R. 1878. 

28. Mahtab Singli r. Kala Singh=42 P, R. 1881. 
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( 7 ) A clause in the Administration paper empowered culli\ators ol 
the hereditary class to sub-leaise their lands and to take the profits and 
from heredilarv cultivators paNinj^- cash the revenue and nialhti were to 
be realized badastui'. It was held that the entry constituted ag-reement 
between the parties that the rents of the defendants should not be llaljle 
to enhancement during- the term of settlement.-^ 

( 8 ) In a suit for enhancement of rent, where it appeare.l that in a 
former suit between the same parlies, in which the present defendants 
claimed to be proprietors, a compromise was arrived at by which it was 
ag-reed that the defendants should have the status of occupancy leciants 
paying at a fixed rate it was held that this agreement could not be pre¬ 
sumed in the absence of anv stipulation to that elVect to be for the term 

of settlement onl\, and that, therefore, the plaintilf's <'lalm for enhaiv'c- 

ment must be dismissedA*^ 

( 9 ) It was provided in the Administration paper of a Regular settle¬ 
ment that the occupanev tenants namevd therein should pay at Revenue 
rates only. A suit for enhancement of rent was brought after the new 
revenue assessment had been announced, but the record-o!-rights of the 
present settlement was not made over to the Deputy Commlssion(*r. It 
was held that the suit was premature as the agreement in the previous 
Administration paper was still in force. 

:\n agreement between landlord and tenant was in 
relating to distribution of revenue, as it slated the rate of nmlikdiia to be 
rb per t'ent. 'I'his agreement was given elfect to in the Adminislration 

paper. Held, that the claim to enhancement was not hana'd by an 

agreement under S. 2 of the Tenancy Act (of i 8 b 8 ), but nevertlu-less the 
agreement and u'djib-ul-arc- were sullicient to bar the maintenance ol the 
suit for enhancement under circumstances before the Court. 

It was provided in clause 4 Administration paper that 

tenants recorded as paying cash rents at the revenue rales as paid 
the proprietor would pay the rent of these holdings according to 
revenue rate as stated in clause 4 * Held, that in the absence ol an 
press provision for enhancement it implied that they were not liable 
be called upon to pay rent at any higher rate.^'** 

Agreements as to alienation of occupancy rights. 

(i) The 'leajib-dhdrz of a village provided that “hereditary tenants 
shall not lease their holdings on an enhanced rate of rent to any one; they 
may give their land to their sons, they shall not give any piirtion of it 
to a s('n-ln-law, nor to near .elaliws. It was held that the intention of 
the parties to the agreement was that no hereditary tenant should have 
the power to alienate his rights and interests except to his lineal descen¬ 
dants. 

f'’) It was held that an entrv in the ’leajib-id-drz to the elTect that 
an occupancy tenant had the po\ver of sale {ihhUyar farokht niaiimsiydt 
ha /mi), did not enable the widow of a deceased tenant to mortgage Imr 

29. Gulab Singh u. Sahib Singh=45 P. R. 1881. 

30. 3 P. R. 1880 (Rev.). 

31. Hazura v. Kanhaiya=21 P. R. 1884. 

32. Dhian Singh v, Devi Ditta=110 P. R. 1887. 

33. Jowahii’ v. Bela = 183 P. R- 1882. 

34. Gollab v, Nawab Mohd. Ali Khan = 20 P. R- 1873. 
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rigln oi ()(<iipancy, allhoui^Ii in the rase of the orcupancy tenant himself 
such power ol sale would include tlie lesser power of mortgag'c.'*'’ 

Acquisition of occupancy rights in shamilat by agreement bv n 
proprietor. ^ 

See conuncntiirx o)i page 8o. 

Settlementsbetween Summary Settlements and Regular 

VXXin"n'"'‘n In the first LnntI Revenue Act, 

XXX II of >Sri. a provisional settlement made pendinfj a first reeu 

I.U- se tlenunt . I.eo-ally the chief dilTerence between the ttvo lies inX 
!'r • a , P^"'"’Mttion of truth such. ;,s is attached to entries in records- 
V; "r" n‘"ular scltlrincnts (section i6 of Act XXXIII of 

;S 7 . ). I..; on,.s similar entries made at a summarv settWnt An 
11(1 m,i , np a ierord-of-rig-hts :it a first refjular settlement could alter 
any ,nlrv made at a summary settlement simple on the frround that he 

\ \ \' Vf' ' I a re-setllemcnt under Act 

\.\ II ol i.Syi had no such power with reference to the entries in 

AAA 11 i). In sonic ol the summarv settlements tlicre was not 

e\en (he roiioheM sort of khcwul to show how the revenue was distri! 

ineni "s','m "If"’ l‘? •'"‘‘'"’P* ''d ^ field measure- 

111(11. Some ol Ilie later summary settlements on the other hand were 

much more elabor.ite proceedings. There was, for example, little to dis- 

o'f’fr I ‘^'••P'<''io Hector Mackenzie made 

if lh( I.ei.di and Khakkar tahsils m 1S62 from a reeular settlement 

(S(‘lf!t'nic}it ^ puyn. 4.4). 

SVe A 1,11,nr’s Cn.nmrnfary on Ihc Pu„j„h [.ami Revenue Act. 
ISS, , /■'Ugc.s .ys.S l« .ffio. ' 

Meaning of ‘subsists’ in section 112. 

'Suhsisis’ relers to siihsisting at the time of making the entry and 
docs not rcicr lo land ,n which occupancy rights arc snh.scmuentiv aenuirf 

ind siilisisis at ili,- imic of the suit.''f' (HW"ii\ acquired 


nil': S(-iii;i)iii,i-: 

..S„ ,X„ . 85 .). , 8 . 


2 (t) and 



. 1918 . 



8ur;il) r. 

I’liiiin r. 


Cliiragh^S P. P. 1897 (Rev.). 
Mnnnun 1,^0 P. ly 1907 75 |> 


B. R. 1908: Rut soo als^i 22 P, R 


Msl. Nfirain Devi v, IIira = 22 P. 


R. 1914 = 339 P. D. R. 1913=21 I, C. 84i 


APPENDIX I. 


THE PUNJAB TENANCY ACT, 1887, AS APPLICABLE TO 

THE NORTH-WEST FRONTIER PROVINCE. 


[North West Frontier Province Law and Justice Regulation, 1901.] 

A REGUJ.ATTOy TO ALTER ('ERTAIX OE THE LIH’.S f\ 
FORCE IN THE XORTll-U'EST FRONTIER RR()]'I\CE, TO 
DECLARE THAT CERTAIN ENACTMENTS ARE IN FORCE 
THEREIN, AND TO BAR TOE APPLICATIOX OF ('ERTAfN 
OTHERS THERETO. 


W'herOMS tlic (i()\'n'ni)r-( with ihc ‘‘aiHi xm a.r ' '.iO- 

probation of the Secretary of State for India has, by proclamation undei 
section ^ of tlic f'loyerntneni of India Act. 1 H 54 . taken under hi^ imme¬ 
diate authority and manai^ennan of certain parts of tin* territories hereto¬ 
fore administered l)y the I.ieiilenar't (lovi'rnor of iIk^ I’unjal). and ha' 
proyided for the administration thereof by a Chief Commissioner as a 
separate* ProN’imx* to l)e known as “the Xorth-\\'(*st f'ronti(‘r Pro\inee;” 

And wlien-as it is pro\idi‘d l)y tlie said section ol the said Siaiuie 

tlial, when any portion of territory is so dealt w'itli as aforesaid, no law 
or regulation in for<'e at an\ ^uch titne as regards any such portion of 
territory shall be altered or repealed excejM by law or regulation made 
b\' the (ioyernor-<ieneral in Council; 

And whereas it is t*\pedieni: to alter ('erlain ol the laws in loree in 
the said Noith'W'esi Frontier Proyince. to declare that certain enati- 

rnents are in foix'e thi'rein, and to bar the application of certain otheis 

thereto; 

It is liereby ('nn<'ted as follows : — 

• Preliminary. 


Short title, e.xient iviil commeucemoit. 

1. (i) This Regulation may be called the North-West P'roniier 

Province Law and justice Regulation, 1901. (2) Kxcept in so far as It 

expressly refers to the High Court of Judicature at Lahore and saves Hu* 
jurisdiction of that court, and except in so far as it relates to the Settle¬ 
ment Commissioner of the Punjab and alters the provisions of section 31 
of the Prisoners Act, 1900, as to the removal of prisoners, it extends 
only to the North-West Frontier Province. 

Definitions and appointment of }itdic:al Commissioners. 

2. (i) In this Regulation, unless there is anything repugnant m 

the subject or context,— 

(a) Judicial Commissioner means the Judicial Commissioner of the 
North-West Frontier Province. 

(b) “Land-suit” means a suit relating to land as defined in section 

4, caluse (i), of the Punjab Tenancy Act, 1887, or to any right or inter¬ 
est in such land : , ■ - 1 

(c) “North-West Frontier Province means the territories tor the 

time being administered by the Chief Commissioner of the North-AX'est 
Frontier Provmce : 
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id) “Revenue Commissioner” means the Revenue Commissioner of 
the North-West Frontier Province 

(e) “Small Cause*’ means a suit of the nature cognizable by a Court 

of Small Causes under the Provincial Small Cause Courts Act, 1887 : 

(/) “Unclassed suit” means a suit which is neither a land-suit nor a 

small cause ; and 

(^) “Value,” used with reference to a suit means the amount or 
value of the subject-matter of the suit. 

(2) . 

Part 1. General. 

('eriain cnacftnents lo he construed subject to iilteratio)is, 

3. The enactments set forth in the first schedule, and all appoint¬ 
ment's, orders, schemes, rules, bye-laws, notifications or forms made or 
issued, thereunder, shall, in their application to the North-West Frontier 
Province, be construetl subject to the alterations indicated in the fourth 
(olumn of the said schedule. 

Schedule I. 


1 

2 

3 

4 


Year. 

1 

No. 

1 

1 

1 

Short Title. 

1 k 

1 

Alterations. 


1887 

XVI 

'I'he Punjab Ten¬ 
ancy Act, 1887 . 

! 

In section 4 , clause ( 16 ), for 

1 “ within the meaning of the Legal 
' Practitioners Act, 1879 , except a 
' mnkhtar *’ read “ having authority 
from the judicial Commissioner to 


! appear and practise as such.’* 

! In section 75, .s\tb-section (2), for 
'expression “Collector" ^and 
' “Financial Commissioner have** 
reatf expression “Collector has.** 

In section 78, omit sub-section (2) 
atid iti sub-section (3), for as 
aforesaid and to the control of the ** 
read “ to the control of the Reve- 
nue." 

In section 80, omif clause (c'. 

In section 81, o»iif clause (c). 

To section 84 add :— 

(7) The court-fees payable on ap¬ 
plications to the Revenue Commis¬ 
sioner for the exercise of his revi- 
sional jurisdiction under this 
section shall I e the same as those 
payable under No. 13 of the first 
schedule to the Court* lees Act, 

I 1870, or the ike applications to 
' the Court of tl e Financial Commis¬ 
sioner of the Punjab. 
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ACT AS APPLICABLK TO N.-W.F.P. 




Construction of certain references iti enactments ifi force. 

(i) Save as otherwise expressly provided by this Reg-ulation or by 

an\ other enactment for the time being in force, in every enaclmenl 

passed before the commencement of this Regulation and continuing in 

force, or hereby declared to be in lorce in the North-West Frontier Pio- 

vince or in anv part thereof, and in every appointment, order, scheme, 

form heretofore made or issued thereunder, 

application of such enactment, appointment 

notification or form to the said Province.— 


rule, bye-law, notification or 
and for the purposes of the 
order, scheme, rule, bye-law, 


a Financial 


(a) all references lo the Punjab, or to the territories under the ad¬ 
ministration (or for the time bein^ under the administration) of the 
Lieutenant Governor of the Punjab shall, save as regards the provisions 
of the Punjab University Act, 1882. be construed as referring to the 

North-West Frontier Province.; , t • * 

(h) all references to the Local Government or to the Lieu^iiant- 

Governor of the Punjab shall, save as regards the provisions of the Punjab 
University A.ct, 1882, be construed as referring to the Chief Commis¬ 
sioner of' the North-West Frontier Province. . ... 

(c) all references to the High Court or to the High Court ( f Judi¬ 
cature at Lahore shall be construed as referring to the Court of the 

Judicial Commissioner save controlling Revenue authoritv or to 

,ho ChiS Revenue authoritv shall be construed as referring to the Reve- 

references to the Financial Commissioner or „ 

Commissioner of the Punjab shall be construed as referring to the Reve- 

nue Comrnis^onen Commissioner or to the Commissioner of a divi- 

I/) reit.cu tn thp Rcvcnue Commissioner and 

,0 ,hf Pljab Government Omtette shall be construed as refer,mg to 

the North-West Frontier Gazette. 

(.J For the purposes of the aPPlK:atmn^ -o^ the Nort^^^^^^^^^^^^^ 

Province of the provisions of the J ° appointment, order, scheme, 
Punjab Land o mLe or issued thereunder. 

dt'fu'isrs' 

conrbintd and vested In, and 

discharged b, the Revenue confer a 

Provided that nothing lu revision upon, the Revenue 

right of appeal to, or a power passed by him m 

Commissioner in respect of any order or 

exercise of a power conferred by or 

the Commissioner of a division. 

Legal practitioners. entitled to appear and practice as a legal 

q. (,) No person shaU be entitled ‘o^^PP^^ before any 

practitioner in any ^wil, Crim 1 Province, unless he has 

“ iSleilrSSsloner so ,o appear and praettee, 
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Provided that no authority so to appear and practise in any Revenue 
Court or before any Revenue Oiheer shall be concedetl without the con- 
( nrreiu e ol the Revenue Commissioner. 

I ro\ ided lurther that any order by the Judicial Commissioner con¬ 
ceding'- or relusin^ to concede aulliorily so to appear and practise shall 
be subject to revision by the Local Covernment. 

( 2 ) I'he local Government may, bv notification in the local ollicial 
(ia/eite, from time to lime, make' rules as to the ciuaafications to be pos¬ 
sessed by, and the conditions to be imposed on, persons applying for 
.lUlhonty to appe^ar and practise as legal practitioners in the North-W'^est 
Frontier Province and as to the lees |if any) to be paid for the concession 
of such authoritv. 

( 3 ) W'hoever appears and practises as a legal practitioner in the 
NorlliA\'est I'rcMitier Province otherwise than in accordance with the 
provisions ol this section and of any -rules made thereunder, shall be 
punishable with fine which may extend to fiftv rupees, and, if he has ob- 
lained authority to practice as a legal practitioner, shall also be liable to 
))<■ suspended or removed from practice by the Judicial Commissioner. 

expiession jdeade." , used with I'eferenec.- to any proccedin*'- 

in any Civil, ( rimlnal or Rexenue Court, or before- anv Revenue OiTicet 

shall be c:onsIrued as nieaning a legal practitioner liaving authoritv from 

Ihe Judicial CcMninissIoner under this section lo appear and practise as 
-iirh. ^ 





APPENDIX II. 

THE PUNJAB TENANCY ACT, 1887, AS APPLICABLE TO 

HAZARA DISTRICT. 

THE H.AZ.'XRA TEN.ANCV REGUL.-VITON, 18S7. 

.1 Regitliifwii lo iuiiciitl ihe law rclafiiig to the tenancy of land in 
the Hazara district. 

Whereas it is expedient to amend the law relating to the lenaiwv 
of land in the Hazara District; It is hereby enacted as follows 
I'itle, extent and commencement. 


1. (i) This 
lalion, 1887. 

(2) Tt extends to the Hazara d strict; and 

(3) It shall come into force on the same day as the Punjab l enancv 
Act, 1887, *^'011165 into force in the rest of the territories administered bv 
the Lieutenant Governor of the Punjab. 

Repeal. 

2. 'I'he Hazara 'I'enancy Regulation Ill of 1873, and the flazara 
I'enancy Regulation Amendment Regulation III of 1874, are hereby re¬ 
pealed, and the Punjab 'renancy Act, 186S, shall, as regards tlie Hazara 
district, be deemed to have been repealed bv the Hazara Tenancy Regu¬ 
lation, III of 1S73, with effect on and from the tenth day of April, 1873. 

Exte}ision of the Punjab Tenancy Act, 1887 to Hazara sithjcct to certain 
modificatio)is. 


Regulation may be called the Hazara I'enancy Regu- 


3. The whole of the Punjab Fenancy Act, 1887, ex<'epl so much of 
section 3 thereof as rebates to the Punjab Tenancy Act, 1868, shall ex¬ 
tend to the Hazara District, subject to tlie following modifications hi its 
application thereto, namely: 

(i) for section 5 of that A<'( the following shall be substituted:— 

3. (i) A tenant— 

Tenants having right of occupa}icy. 

fn) who had before the tenth day of April, 1873, occupied land 
for more than two generations in the male line of descent 
through a grandfather or granduncle, and paid no rent in res¬ 
pect of the land beyond the amount of land revenue thereof 
and the rates and cesses for the time being chargeable thereon, 
and has since that date continuouslv occupied the land and 

paid no rent in respect thereof beyond such amount as afore¬ 

said, or 

ih) who having owned land, and having ceased to be landowner 
thereof otherwise than by forfeiture to the Government or 
thereby any voluntary act, has, since he ceased to be land- 
owner, continuously occupied the land, or 
(c^ who, in a village or estate in which he settled along with or 

was settled by, the founders thereof, occupied land on the 

tenth day of April, 1873, and has continuously occupied the 

land since that date> or 
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id) who is or has been jagirdar of the estate or any part of the 
estate in which the land occupied by him is situate and who, 
f/) being- such jagirdar, has continuously occupied the land 
for not less than twenty years, or 
(ii) having been such jagirdar occupied the land while he was 
jagirddr and has continuous'jy occupied it for not less than 
t\v(‘nty years, or 

(c) wlio occupied land before the summary settlement of 1847 and 
has continuously occupied it since that year, or 
(f) who has continuously occupied land from a time within the 
currency of the first summary settlement and paid no rent in 
respect of the land beyond the amount of the land revenue 
thereof and the rates and cesses for the time being 
< Iiargeable thereon, shall be deemed to have a right of occu¬ 
pancy in the land so occupied. 

(2) The words in clause («) of sub-section (i) denoting natural 

relations incli (h* relations by adoption. 

(,3) Oc<'Upancy which was interrupted during the rule of the Sikh 
OoNornment but was restored before the completion of the second sum- 
maiy seltlcnu'nt and lias since continued shall notwithstanding the 
interruption be <Iecmcd for the purposes of sub-section (i) to have been 
continuous. 

(4) d'hc word “T.aiur’ in that sub-section docs not include either 
land occupied by gardens or groves of fruit bearing or other trees which 
were originally planted by the landlord or the land held by a village- 
servant on condition of his rendering service in return therefor. 

(2) 'I'o section 10 of the said Act the following shall be added : — 

“A tribesman who has not been excluded bv the rules of his tribe 

from being one of the owners of land owned by the tribe shall not acquire 
a right of occupancy under tlic Chapter in any part of such land.’* 

(3) For the tabic In S. ii of the said .Act the following shall be 
substituted :— 


FIRST COIAJMN. 


SECOND COLUMN. 


Hazara Tenancy Regu¬ 
lation III of 1873 . 

Punjab Tenaiicv Act, 1887 , as applied—to 
Hazara bv the Hazara Tenancy Regvilation, 

1887 . 

Section. 

Clause. 

Section. 

Sub-section. 

% 

Clause. 

5 


5 

(1) 

(a) 

5 

(b) 

5 

(1) 

(b) 

5 

(c) 

1 5 

] 

(1) 

(c) 

5 

(</) 

5 

(1) 

(rf) 

5 

ie) 

j 1 

5 

(1) 

{«) 

6 

8 

(/) 

« • • 

5 

1 

6 

(I) 

• » • 

w 

« « • 

r 

» 

1 

• • « 

8 

i 

• • • 

S 
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(4) For S. 22 of the said Act the following shall be substituted 


Enhancement of cash rents of occupancy tenants. 

22. (i) Where a tenant having a right of occupancy pays his rent 

entirely by a cash rale on a recognized measure of area or by a cash-rent 
in gross on his tenancy, the rent may be enhanced on the ground that, 
after deduction theretrom of the land-revenue of, and the rate and cesses 
chargeable on, the tenancy, it is— 

(fl) if the tenant belongs to the class specified in clause (ft) of sub¬ 
section (i) of S. 5, less than two annas per rupee of the 
amount of the land revenue; 

(b) if he belongs to any of the classes specified in clauses (/»), (c) 
and id) of that sub-section, or if he belongs to the class specifi¬ 
ed in clause (e) of that sub-section and has within the meaning 
of this A('i continuously occupied the tenancy from a time pre¬ 
vious to the famine of 17S3, less than six annas per rupee of 
the amount of the land revenue. 

(c) if he belongs to the class specified in clause fc'l of that sub¬ 

section and has not within the meaning- of this Act continu¬ 
ously oet'upied the tenancy from a time previous to the 
famine of 1783 or if he belongs to the ('lass specified in clause 
(/■) of that sub-section or if his right of occupain'v is established 
under S. 8 and his rent is not regulated by contract, less than 
twelve annas per rupee of the amount of the land revenue. 

(2) In a case to which sub-section (ij applies, the rein may be en¬ 
hanced to an amount not exceeding two, six or twelve annas per rupee of 
the amount of the land revenue as the case may be, in addition to the 
amount of the land revenue of the tenancy and the rates and cesses 

chargeable thereon. 

(5) In S. 24, sub-section (2) of the said Act, for the words and 
figures “Punjab Tenancy Act, 1868“, the words and figures “Hazara 
Tenancy Regulation, 1873” shall be substituted. 

The Hazara Tenancy (Amendment) Regulation, 1904 (III of 1904). 

This regulation amends the Punjab Tenancy Act, 1887, and not the 
Hazara Tenancy Regulation, 1887. 


1 he following S. 27-A was added for the Hazara District, by 
Hazara Tenancy (Amendment) Regulation, 1904 (111 of 1904)* 


the 


Adjustment of cash rents. 

27 A (i) Where a tenant having a right of occupancy pays his 
rent entirely by a cash-rate on a recognized measure of area or by a cash- 
rent in groL on his tenancy, an<l the land revenue of the holdmg in which 

the tenancy is situate is altered, 

a Revenue Officer having authority under S. 56 of ‘h" ^ Revc- 
nnp Af't 1887 to determine the land revenue payable m respect or tn 

Je" ™l hoWiS's compromised io .he es.a.e 1„ which the ,s ....ah, 

may, by written order, 
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subjeci lo the proviMoiis ni' ibis ;ind other sections of this Act, and 
either upon the application of such Icnam or his lanclloni or of his'own 
motion, 


enhai>-e or rcdiu'c the rent payable 
as may seem to such Peveniu* ()n-eer to 
without makinjLj' an\‘ alteration thiiein. 


by such tenant, to siudi (“xtent 
1 k‘ ((juitable or <'orifirm siudi rent 


(2) When a Rexcnue Otheer makes any order under sub-section (i), 
he sliall unless he eonstdors inexpt'dient to <lo so, slate in order,_ 

frf) that the rent determitu'd or confirmed under that sub-s<*('lion 
<-onsists of tie- lollowinp- items, namelv : — 

hi the land-nwenue ol the tenancy, 

(//) tile rate.s atid cesses <'har|L;‘eable on the tenancy, and 

b’/M an addition fixed in proposition to tin* land-reyenue of the 

tenancy ; and 

(h) th.- amount (»r i*a(di studi item. 


(}] I le‘ rent determined or confirmed as 
payable in respect of the tenancy until then- is 
land-re\ ciuie thereof or of the rati s or ( Csses 
the rent is enhan('(‘d by a suit under this Act. 


aforesaid 
a^ain an 
chaiifeabh* 


shad be the rent 
alteration of the 
iluueon, or until 


(4) A suit instituted lor the cuihanccment of the rent of any tenant to 
whom any order made under sub-s(clion (1) applies shall not be entertain¬ 
ed unless the land or some part of the land <'omprlsed in his tenancy has 
become irri^»^ated or flooded since the date of such order. 


2. d'he following tdause {na) 
after clause (a) by the Hazara 
(III ol iqo4), S. 2 :— 


was Inserted for the 
d enancy (Amendment) 


Hazara District 
Regulation, 1904 


proceedings under S. 27-A lor the adjustment of cash rent.** 


Note. Ss. 4 (20): 22 (4I: 24 (4): 27 (5); 27-A; 38 (2>; 39 (2); 

32-.\ ; Clause (uu) of 7(1 (1); were inserted for the Punjab only, bv the 
I'lmjab I (‘nancy {Amendmenll Art, 1925 (XI of 1925). 
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The Punjab Tenancy Act, 1887, as applicable to the Province of 

Delhi. 

(a) Section 3 of the Delhi Laws Act, \II 1 of 1912. provides: — 

“All enactments made b\ an\- aulhoritv in British India and all noti- 
ncations, orders, schemes, rules, forms and hyc-laws issued, made or 
prescribed under such enactments which immediatelv before the com¬ 
mencement of this Act were in force n. or prescribed for, an\' of the ter¬ 
ritory mentioned in schedule A, shall in their application to that terri¬ 
tory be construed as if references therein to the author ties or Gazette 
mentioned in column I of schedule B were references to the authorities, or 
Gazette respectively mentioned or leferred io opposite tliereto in column 
2 of that schedule : 

Provided etc. 


SCHEDULE A. 

The Province of Delhi. 

'I'hat portion of the District of Delhi eomprisinq^ the 'lah.-il of Delhi 
and the Police Station of Mahrauli. 

SCHEDULE B 


Reference. 


Construction 


1 . T.ocal Government 

I 

2 . The Lieutenant Ciovenior of the 

Punjal). 

3 . The Chief Controlling Revenue 

Authoritv. 

4. The Chief Revenue Authority... 

I 

5 . The Chief Customs Authority... The Chief ComiuisBioner of Dellii. 

• I 

6 . The Financial Cou missioner... 

7 . The Commissioner of Revenues 

8 . The Commissioner of the ; 

Division. I 
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Reference. 


Construction. 


9. Coniniissioner 

10. Tile Chief Secretary to Oovern- 

nient. 

11. A Sccietarv to (K)vernnienl or 

to the Local (roverninent. 


12. All officers and official bodies 
not mentioned in the foregoing 
clauses except the Treasurer 
of Charitable Itndowmeiils 
whose authority extended 
iiiiinediately before the coin- 
nienceinent of this Act over 
the territory mentioned in 
Schedule A. 


Such officials or official 
bodies respectively as 
the Tyocal Government 
ma\\ by notification in 
the Gazette of India, 
ilirect. 


\3. 


riie local Official (la/elte of the 
Punjab. 




1 he Gazette of India, 



(h) By notirH'atiou 
tcrrilorv mentioned in 

w 

Delhi Ironi the Lhiilcd 


No. () 84 -C . daied jjnd ol I''cl)ruary, 1915 , the 
st'licdulc I below was added lo the Province of 
Ih'o\inccs of At;ra and Oudb. 


Aci'ordinp; lo 
jal) Tenancy Act, 


sc<lion 2 of the Delhi I.aws .Nil, \‘n 
1 S.S 7 , is not applicable to ibat area. 




the Pm^ 


SCHEDULE 1. 


Revenue estates of :— 

1. Subclipiiv. 

2. Jap^Upur. 

3. Ibuiiabad. 

4. Heliaripur. 

5. S.iadatpur Mahal Guiraii. 

6 . Saadati ur Musahnnnaii. 

7. Saadatpur Amad Delhi. 

8 . Wazirabad. 

9. Khajuari Paranind. 

lo. Khajuri Khas. 

1 1. ('.arhi Mendu. 

12. Timari'Ui. 

13. Chnudrawal. 

14. Usmanpur. 

15. (iliouda Patti Gujiaii Khadar. 
13. C'.houda Patti Cihauhan 

Khadar. 

17. Aiulhavli. 

18. Kaithwara. 


19. Silainpur Amad Delhi. 

*-^ 0 . (ihondli Khadar. 

^I. Jalwara Khurd. 

22. Mubarakpur Reti. 

‘23. Shakuri ur Khadar. 

24. Xaj^la Manchi. 

25. v'^hainspur. 

23, G1 araunda Ximka Khadar. 

27. Xagli Ra/at'ur. 

28. Ch.lla Sarauda Khadar, 

29. Qarrawalna^ar nrf Dharauli 

Kalan. 

3b. Jivaupur Johripur. 

31. Miistafabnd. 

32. Mirpur Turk. 

33. /iauddinpur. 

34. Khantutr Dhani. 

30. Manipur. 

(ihonda Patti (fujrau Hangar. 
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37. 

Ghonda Patti Chauhan Ban- 

51. 

Kakardninan. 


Rar- 

52. 

Khnreji Khas. 

38. 

Jafrahad. 

53. 

Khiireji Baramad. 

39. 

Uldanpur. 

54. 

vShakarpiir Khas Bangar. 

40. 

Ba])arinir. 

55. 

Mandavli Fa/.ilpiir. 

41. 

Siqdarpur. 

53. 

Hasenpur Bhnapnr. 

42. 

Gokalpnr. 

57. 

Gha/.ipur. 

43. 

Sahaiili. 

58. 

Khichripur, 

44. 

Mandauli. 

59. 

C'lharatinda Xiinka Bangar 

45. 

Taharpur 


(Patr»arganj). 

4(S. 

Jhilinila. 

(SO. 

vSaktirpur Baramad. 

47. 

Chandavli urf Shadra. 

(SI. 

Kotla. 

48. 

vSilainpiir Bangar. 

(S2. 

Chi 11a Saroda Bangar. 

49. 

Silampnr Khadar. 

(S3. 

Dalupura. 

50. 

Ghondli Bangar. 

34. 

Kiuidli. 



35. 

Gharauli. 

Note. 





lo ihis area llie Agra I'enancy Act 1901 applies vide sec¬ 
tion 3 ot the Delhi Law Act, \'II of 1915 ,—witli the following proviso: 

Provided that in the enactments so continued and in all notifications, 
orders, schemes, rules, forms, and hye-Iaws issued, made or prescribed 
thereunder, rclerences lo a Local Government, the Lieutenant-Governor 
ol the United Ihovince ol Agra and Oudh, or the Board of Revenue for 
the Lnited Provinces shall be read as referring to the Chief Commis¬ 
sioner of Dcllii, references to a High Court or the High Court of Judica¬ 
ture for the North W estern Provinces as referring to the Chief Court of 
the Punjab, and references to the official gazette for the United Provinces 
as referring ic the GaceUe of Iiuiia. 
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S. 77 (4). 

Kimifalion of jurisdiction of Assistant Collectors of the 2 nd grade. 
Umitafiou of pozvers of Naib-TaJisildar, 

“J. (?) A Naih-Tahsildar invested with the powers of an Assistant 
( ollerior of i 1 h‘ 2 nd grade shall not hear anti determine a suit of anv 
deM iipiion tnentioned in the ^rd group of sui)-seclon ( 3 ) of S. 77 in 
'lii( h I he rent or sum claimed exceeds Ks. 100 in amount. 

Liniihiiloii (,f /)e:ecr of olher Assisimil Collectors of second grade. 

(ii) Otlier Assistant-Collectors ol tlie Jiul grade shall not hear and 
(leleiinine a suit of any description mentioned in the "^rd group of sub¬ 
station f^) ol S. 77 In which the rent or sum claimed exceeds Rs. 500 in 
amount. 


S. 83. 


Procedure of Pevenne Officers 


>^f<ilenii‘nls and pleiidi}jgs io he in Inief. 

■' 2 . (/) 'J'hc statements and pleading made by or on behalf of par- 
lies to a revenue proceeding', wht'lher oral or written, shall be as brief as 
the nature of the case admits; and shall not be argumentative, but shall 
he 1 (uifined as nnu h as possible to a simp'c and concise narrative of the 
fa('ls which the part\' by w'hom or on whose behalf the statement of 
])lcading is made believes to be material to the case, and wdiieh he eithei 
admits or believes that he will be able to prove. 

Venficalion of applications. 

(ii) I'.vcry written application or statement filed by a party to a 
rc\enuc proceeding shall be drawn up and verified in the manner provided 
by the Civil Procedure Code; for written statements in suits. 

proceeding tiot to alxitc on death or tnarriage of parties. 

3 . I he death of one of the parties to a revenue proceedings, or, in 
a proceeding to which a female is a party, her marriage, shall not cause 
the proceeding to abate. And the Revenue Officer before w'hom the pro¬ 
ceeding is held shall have power to make the successor-in-interest of the 
deceased person or of the married female a party thereto. 

In fixing dates etc., Revoiue Officer io follow proccedure of Revenue 
Court. 

4 . In fixing dates for the hearing* of parties and their witnesses in 
adjourning proceedings, and in dismissing applications for default or for 
other sunicient reason, a Revenue Oflicer shal', so far as the nature of 


1. Punjnh Lniid Atlministration Acts, Vol. II. 

2. Financial Commissioner’s notification No. 145, dated 13-11-1909, 

3 . P. 0. Notin. Xo. 77. datoil 1st March, 1888. 
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the case requires or permits, be g-uidecl by principles of the procedure for 
the time beingf in force in Revenue Court. 


Commissioners, 

5- riie provisions of Ss. 75—78 of the 'Civil Procedure Code (XI^ 
of 1882) and of Sch. 1 , O. XXVI, annexed Schedule i order to the said 
Code in respect of commissions shall apply in the case of proceed n^s be- 
for a Revenue Officer. 


Expejises of witnesses. 

6. (i) A Revenue Officer may at his discretion award to a witness 
attending" on summons a sum on account of his expenses not exceeding 
the sum to which the witness woud have been entitled for a like attendance 
into Civil Court 

(u) The sum so awarded shall be costs in the proceeding-s. 

Record of other proceedings under Tenancy Act. 

7. In proceeding's before a Revenue Officer under the Punjab lenancy 
Act, the Revenue Officer shall make with his own hand a brief memorandum 
of the statement of parties and witnesses at the time when such statement 

is made. 


Contents of order. 

8. In every proceeding" in which an order is passed on merits alter 
inquiry, the Revenue Officer making the order shall also record a brief 
statement of the reasons on which it is lounded. 


Apportionment and recovery of costs. 

g. (i) In proceedings in which costs have been incurred the final 
order shall apportion tlie costs between the parties to the proceedings. 

(n) Costs tlius apportioned shall be recoverable by the revenue 
officer by attachment and sale of the moveable property of the person habU 
for the same in the manner prescribed n section 70 of the Land Revenue 

Act. 


Execution of order of ejectment, etc. 

10. (i) Orders of ejectment from, and delivery of possession of, im¬ 
moveable property shall be enforced in the manner provided in the Code 
of Civil Procedure for the time being in force in respect of the execution 
of decree whereby a Civil Court had adjudged ejectment from, or delivery 

of possession of, such property. 

(it) And in the enforcing of these orders a -Revenue Officer shaH 
have all the powers in regard to competent resistance and the like which 
a Civil Court may exercise in the execution of a decree on the description 

mentioned in sub-section (i). 

Arbitration. 

11. The provisions of the Punjab Land Revenue Act, of 1887, with 
respect to arbitration shall apply to proceedings before a Revenue Officer 
in respect of any matter described in the ist and 2nd groups of section 

76 of the Punjab Tenancy Act, 1887. _ __ 

Act V of^908 and schedule I 0. V, annexed thereto. 


4 . Sec now section 27 of 
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S. 106- I anguage of Revenue Officers and Courts. 

nf Rct-ciihc Courts and offices. 

■‘ 12 . (i) I he lano-uage of Revenue Offices and Courts shall be_ 

fu) Ihigiish, in cases in which Englisli is the mothcr-tong-uc of 
b(Uh tile parlies to a revenue proceedings; and 
(h) Urdu iji all other cases. 

(//) If (lie Revenue Officer’s mother-tongue is I-nglish, the niemoran- 

diiin referred to in rule 7 shall be written in hmglish. In other cases it 
shall be written in Urdu. 

!Ani^uaf^c of orders. 

iut) In ( very case (he order and the reason for it shall_ 

(") il the Revenue Ofliccr’s mothei-tonoue is I'intjlish, he written 
hv him in English, and 

(h) 11 (he Revenue Officer’s mother-tongue is not English, be 
written b\ him in English or in Ihdu. 

M’lovirlecI that when an order and the reasons for it are written in 
l■.ng]Ish. if anv parly or his pleader is iinacquainted with h'nglish a transla¬ 
tion into I rdu shall, at his ref|uest, be supplied to him, and the officer 

sliall make such ortler as he thinks fit in respect of (he pavment of the costs 
of such translation. 

Use of Eiif^lisJi by parties of legal practitioners. 

"i.V A party to a proceeding to which clause {h) of the last foregoing 
rule applies, or his legal practitioner, may make an application and plead 
in the h-ngltsh language of both the parties of their legal practitioners 
uiKlerstand Ihiglish and the presiding officer consents to the use of English. 

Processes and notices issued under the Tenancy Act. 

Prnecssrs of orrcsl not fo he issued het'ieecn certain dates. 

i-|. A Rtwenue Officer or Revenue Court shall not, except for reasons 
of urgency to be recorded, issue any process of arrest against a tenant 
or against a land-owner who cultivates his own land between the Tst day 

of April an<l 31 st day of May nor between the 15 th day of September and 
the 15 th day of No\ember. 

('Ontents of appIicatio}i for issue of notices of ejectment. 

US- ('0 I'.very application for the issue of a notice of relinquishment, 
or ot intended transfer ol a tenancy, or for the issue of notice of ejectment 
Irom a tenancy, shall l)e accompanied by a true copv of the entries in the 
last detailed jtiniabatidi relating to the khata khatauni in which the fields 
to which the application relates arc included. 

[b) \\ here however such copy would be irrelevant owing to changes 
in Unancy subsequent to the date of preparation of the jamahandi. true 
(opics ot the entries in the last hhasra girda'ioari relating to the particular 
helds to wliieli the applu'ation relates shall be substituted therefor. 

Copies filed under (u) or (/>) shall be certified as correct under his own 
signature by tlic /'u/ieur/ or any other official acting under section 76 of 
tlu- I'.videiKc Act, 1 ol 1 H 72 , or section 131 (j) of the Punjab Land Revenue 
Act, XVI1 ol 1 S 87 . 


5. 

(j. 

7. 

0 . 


Financial Coinmissiouor’B notification No. 145, dated 13-11.1909, 
1‘. (1. NoLfii. Nu. 77, dated 1st Alarcli, 1888. 

Fiuaiuial CMiiimissioner’s Notfn. No. 102, dated 18-8-1915. 
raiaiicial Uummissionci's Notfn. No. 145, dated 13-11-1909. 
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Pleaders and Mukhtars. 

Appearances of Pleadcvs fnul MitliJihirs i}i proceciU)ii^s hefoi'e Ihc Fi}i(i}ici<il 
Commissioner. 

16 . \\'hcrcas by Schedule I, Order III, Cl ause 4 (i) annexed to ilie 
Code of Civil Procedure every Pleader is required to be appointed bv an ins¬ 
trument in writing', and by lAinjab (iovernment Notifications Nos. 728 and 
729 , dated 1st November 1887 , e\ery certified Mitkhlar is rcf|uircd to ludd 
a special power-oi-attorney, and no such Pleader or Miiklilar can be r('' 
cog'nised, in the absence of a written authoritv as aforesaid, as enij^owered 
to appear, plead, or act for any person in any proceeding- governecl b\' tin 
Punjab Tenancy Act, XVT of 1887 , and Land Revenue Act, X^’II of 1887 , 
and it is expedient to provide for ascertaining; that everv such Plcadta 
or Miikhtar is duly authorised to appear, plead, or act in anv such proceed¬ 
ing' before the Financial Commiss'oner, the following' rules are made by 
the Financial Commissioner 

Confoits of appointmoits. 

(a) Every appointment (T a Pleader and every power-of-attorney 
to a certificated Mitkhlar presented to the Court shaT. ('ontain in full the 
names of the person or Pleader or Mnkhiar to appt'ar or at'T on his belialf 
and shall be executed bv e\'erv such person. 

Proof of afj^ciiPs pou'cr to act oii behalf of his principal. 

(/>) W’licn such appointment or power is not executed l)y the princi¬ 
pal himself, but b\ some person claiming' to appoint or give authority on 
liis l)ehalf. Pleader <)r Mitkhlar will not be recognized Iw the Court 
without proof that such person was duly authorised by the ]')riticipa! to 
execute such appointment or power. 

Application for revision. 

17 . (/) An Application that the Financial Commissioner should 
Contenis of application for revision. 

exercise the powers conferred by section 84 of the Punjab lenamy Act, 
1887 , drawn or supported bv an Ad\ocate or Pleader, or by a Revenue 
Agent admitted to practise in the Financial Commissioner’s Court, shall 
specify the particular ground on which the aid of the Financial Commis¬ 
sioner’s Court is invoked— 

(n) if the o-round be that the Court which decided the case exercised 
a iiu-isdi.'lion not vcstocl in it by law, the application shall scl 
out clearly the particular exercise of jurisdiction complained ot, 
(/)) if it be that Court which decided the case faded to exercise a 
iuriscliclion so vested, the jurisdiction which oupht, in the app^ 
cant’s opinion to have, hut has not, been exercised, shall be 

(c) iMt'b'eThardie Court acted in the exercise of its jurisdiction 
with material irregularity, the particular irregulantv or irregu- 

laities complained of shall be similarly set out. 

(«y The clerk of Court is hereby authorised to return or amend¬ 
ment, tithin a time to be specified in an order ’J^or^ 

the application, any application not drawn up m conformity with the 

going directions. 
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STANDING ORDER NO. 2. 


Proceedings and suits between landlords and tenants. 


Notices of relinquishniefii h\> ten(ints-at^w.iU. 

1. 'Ihc procedure connected with issue of notices of relinquishment 

by Icnnnts-at-will under the provisions of section 36 (2) of the Ten.mu'v 
Act is described n paragraph 59 of the Land Administration Manual. 
'Fhe form of the notice is the following :— , 

For form see page 136. 

Notice of ejeclmoU of ietiatit-at^'ivilL 

2. 'I'hc procedure connected with the issue of notices of ejectment 

of tenants-at-will by landlords under section 45 (1) of the 'I'enancy Act is 
given in paragraphs 60-63 Land Administration Manual. 

I he form of notice to be used is here given. 

Care should be taken that the particulars reejuired arc correctly enter¬ 
ed as such notices are frequently set aside owing to defects of form. 

For form sec page 160. 


hjcch)icnl of occupujtcy louiiils failing to satisfy ilccrccs of rent. 

3. The ejectment of occupancy tenants wlu> have failed to satisfy 
decrees of arrears of rent is dealt with in paragraph (35 of the Land 
Administration Manual. I'lie form of notice retpiired in such cases is 
gi\(*n below. Sub-se('lion 2 of sei'lion 44 of the renancy Act enables a 
Revenue Ollker to order the attendance of both parties before and to take 
such action as may prevent the ac(iuisilion by the landlord of a valuable 
property for the often comparatively nominal amount of the unsatisfied 
arrear of rent wlien the arrear has not been paid and from poverty or other 
i-eason the retention of his holding by the occupancy tenant is not advisable 
it is probable that the landlord would reatlily accept a suggestion that his 
tenant’s rights iiuluvling the tenant’s claims to compeuisatioii under sec¬ 
tions 68 and 71 of the Act would be most quitably extinguished by a 
money payment to the tenant. .An arrangement of this sori» of course, 
depends on the consent of the landlord, but where it has been tried it is 
believed that, as a rule, he at once admits the fairness of the suggestion 
and allows the defaulting* tenant half or more of the value of the tenant 
right. 


Collectors sluiuld impress upon the Revenue Oificers of their d'si'-icts 
that unless the Punjab 'I'enancy Act is worked considerately it tends to 
help the strong against the weak and that wdien landlords seek to eject 
occupancy tenants because of an unsatisfied arrear of rent—a class of case 
in which the law is sometimes mechanically enforced—sub-section (2) of 
section 44 should be sympatheti<'ally applied. In all such cases the Revenue 
OlViccr cont'crnetl should before ejecting the defaulting occupancy tenant 
caus(' him to appear personally. On his appearance the tenant should be 
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clearly warned of this danger, and if the difference between the arrear of 
rent due and the value of the tenant’s right is great the Revenue-Offi<'cr 
should endeavour to effect some composition between the parties. 

For form of nobice see page 157. 

Notice of transfer of right of occupancy. 

4. The following form of notice of proposed transfer of right of occu¬ 
pancy required by section 53 (2) of the Tenancy Act has been presrnbed : - 

For form of notice see page 193. 

Eslahlishment of right of occupancy. 

5. In connection with suits to establish right of occupancy, para, 
graphs of 208-211 of the Settlement Manual and paragraph 800 of th. 
Land Administration Manual may be consulted. 

When a Revenue Court passes a iudgment giving a right ol occu¬ 
pancy the decree should invariably specify the section and clause whadi 

(UTine the ('lass of right affirmed. 

.Suits for and /a contest ejectment. 

6. Suits (<i) by landlords lor the ejeotniem notices, or (t) by tenants 
to recover rxissession or to obtain compens.ition in I'tises of wrongful ejO(;t- 
menl are dealt with in paraf,M-aphs 801-805 of the hand Administration 

Manual. 

Simumny of the provisions of the I'enancy .li/ reluling to ejectment of 
tenants-at‘WiU. 

'I'he following siimmarv of the provisions of the d'enancy Act, so ar 
as it deals with tlic ejectment of ordinary tenants-at-will, may prove ustfni 

(,i) A notice of ejectment can only be served by a Revenue 
the live months between .6th .june and ..sth November [Sections 4 * -'”^1 

\ suit n Revenue Court bv a tenant to contest his liabiliity to he 

ejected must be tile.l within two months from the date 

notice [section 45 ( 5 )]- The very latest date m any agricultural >eai 

which such a suit can be filed is therefore 15th January 

(c) If a tenant fails to institute such a suit, the landlord <an appl> 

n,. Rev.,.ue Office,- is .. 

"‘•’■(ef »f “c'io,, 47 , o*,- 

I'lTbe fLf .T.v?7-oTc"ioT;° 1 

menf of rent suits. 

The provisions of sec, ion 70 <■>,f jt^'^SSenTktbki.t., » 
Court is required to direct the tenant disturbance and of the 

“Ski: reT^^oS^:::fyr“ey 

h-s't’S:;'.“.‘?S'; rei2Si^n.V&ds .O .,0 .e„.n.s 
or enhance their rent. 
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Deci^ee m>t to he executed till contfyotsaiion has been paid. 

S. In suits to contest liability to ejectment the Court is bound, if the 
tenant fails to direct his ejectment by its decree. But, if a Court directs 
the ejectment of a tenant or the enhancement of his rent, it is further bound 
to determine tlie amount of compensation due to the tenant and to stay e.\e- 
culion of the decree until the lantllord pays into Court that amount less 
any arrears of rent or costs proved to the satisfaction of the Court to be 
due to him from the tenant. 

I he subject of compensation for improvements is dealt within oara- 
j^raphs 70, 74-78 of the Land Administration Manual. 

('ompensatiou for disturbance. 

f. overlook the question of compensation 

or disturbance that is due to a tenant (other than a joint owner of the land 

in suit), who has cleared and broutrht under cultivation waste land in which 
le ha.s not a n^ht of occupancy. I'his description of compensation is due 
in acldiiion to any compensation for improvements, but onlv if the tenant 
IS ejected from the land. The question of compensation for disturbance 
docs not arise in enhancement suits. I he law on the subject of compen¬ 
sation for disturbance is CNplaincd in paragpraph 79 of the Land Adminis¬ 
tration Manual, 

Scale of conipeusalioji for disturbance. 

10. In dealiiifr with the claims of tenants without riidu of occupanev 
tor compensation on disturbance, Revenue Officers and Courts should bear 
in mind that the scale of c<ympensation given in section 69 is a maximum 

scale, and that the sum to be actually awarded in each case is to be deter¬ 
mined according to the merits of the case. 

Sint to cancel alienation by occupancy tenants. 

11. I'he law as regards suits to cancel alienation made by occupancy 
tenants IS explained m paragraph Hob of the Land Administration Manual 
Ihe relief to which the plaintiff', if successful, is entitled is limited to (i) 
a declaration of the invalidity of the al'enatiun, and (2) a decree for the 
dispossession of the alienee if he happens to be in possession. It 
has been found, however, that some Courts, whether through inadvertence 
in dravv ng up the decree or otherwise liavc been in the habit of decreeing 
possession against “the defendants”, generally or against both alienee 
and occupancy tenant expressly. (Such a dtvree would involve a forfeiture 
ol the tenanCs right of occupanev and might operate to pre¬ 
vent his bringing a fresh action lor re-entry.) 

Decrees in saits for arrears of k^nd rent. 

12. In dealing with suits for arrears of rent payable in kind reference 
should be made to paragraphs 807, 808 of the Land Administration Manual. 
In such suits sufficient use is made of the documentary evidence contained 
m fatwans’ papers and village registers; als<» there is great uncertainty 
regarding the outturn on each class of land. In such suits it is necessar\' 
ihercioie to have u finding* on each of the following points;— 

(a) The area under each kind uf crop grown in the harvest for which 
the rent is claimed. 

{h) The approximate gross outturn. 

(r) I ho share of the produce, after deducting kamiaiia and reaper's 
dues, if any, to which the landlord is entitled. 

{d) The prices at which the landlord’s share should be 
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Information under head (o) can be obtained from the khasra girdwari. 

It will therefore be necessary that the Courts should insist on landlords, 
who sue for rent in kind filing with their plaints not only the usual extract 
from the jamahandi, but also one from the khasra girda-wari for the har¬ 
vests for which the rent is claimed, Patwaris should also be directed to note 
on the extract from the jamahaadi the amount of the demand payable for 
the land in dispute for each harvest, the land revenue and cesses being 
shown separately. The area to be as<-erlained 
of course, be that under matured crops, failed 

deducted. 

As to (c) the extracts from the jinwilmndi should show in the rent 
column the share of the produce due to the kindlord. 

Information concerning points ( 1 .) and (d) will be found in paragraph.s 
807 and 808 of the Land Administration Manual. 

Collectors should direct Tahsildars to send a copy of the harvest 
prices recorded for each assessment circle to each Revenue Court every 

months. 

Tabular statement to be given in judgment. 

m. Everv judgment in which a decree is passed for arrears of rent 
payable in kind should contain a statement in the following lorm^shoumg 
succinctly the process by which the decree has been arrived at . 

For the fof*m see page 327. 

There may. of course, be good reasons for departing ‘he amount 

broutrht out by a calculation made at the circle rate of outturn. The har¬ 
vest r^iay have been above or below a normal yield owing to excep lonally 
sSlTbarn,intall or irrigation. Such reasons “■ 

lirleration bcl'ore rlecicling on the amount to «btoh be 

The Financial Commissioner has no wish to bind the Courts to anc 

fast ru L or o insist that all rents should be decreed by mere rule of thumb. 

M tha ik wamS is that the Revenue Courts »"<>f .‘■'J™ 

data as are available for a right decision m suits of this kind, and 

they shall make an intelligent use of them. 

Responsibility of First Court of Appeal. • , fnrth 

in paragraphs ii and 12 above shall aiwajs uc 
of the Court of first instance. 

Court-fees in suits regarding transfer Tenancy Act, 

15. Suits brought under under ^ ^these sections fall under 

are frequently improperly stamped . buits unae 

three clauses :— . nowssion and the land- 

Tr? :er:;::ter,-r e=i-^ 5n;'ret:irb „.er 

?»u“it;g T“;an'’celia.'ir S rTlienation ,ue, -be a„e„ee_l- 

ErT^e in «b-.b the .iene. SlrSS 

sues both the alienor ancl ; of the land, 

of the alienation and the possess o . 
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Suits coniprised in class (/) should be stamped unaer Court Fees Act 
section 7 (l\ ) (c), as the cancellation of a bond is consequential relief. 

See Punjab Record 2 of 1886 and 109 of and compare section -jq 

with section 42 of Act i of 1877. 

Suits comprised in class (il) should be stamped under Court Fees Art 
section 7 (f). ^ ' 


Suits comprised in class {Hi) should 
section 7 (lA') (c). 


be stamped under Court Fees Act, 


Voiift hces iv. suits for enhancement of rent. 

i('>. When a landlord sues several distinct occupancy tenants for 
enhancement of rent it is not permissible to receive the suits on a sing-le 
Court hee stamp of one rupee. The law applicable to cases of this kino 
.s contained in section 7 (.v/) of the Court Fees Act (1870) the language of 
which IS explicit and renders compulsory the lew of a full Court Fee on 
the full amount of the rent of the whole land in'dispute. 

17. Cancelled. 


APPENDIX VL 

STANDING ORDER NO 3. 

General Procedure of Revenue Officers and Courts. 


Note _In connection with this Standing- Order Chapters \’l and XXIII 

of the Land Admini**tration Manual should be consulted, tnore espec'ially 
paragraphs 789-91. 

With reference to llu* jurisdiction of Civil and Revenue Courts respec¬ 
tively paragraphs 792-Kio of the Land Administration Manual may be 
consulted and also section \’ of X’olume II, High Court (/iiaulai- Orders, 


the 

so 


I. The procedure of Revenue Courts is at present governed by 
Civil Procedure Code, and the Judicial Circulars of the High Court in 
far as they arc applicable. 

I'he instructions contained in paragraphs i, 4, .25, 4t>, 5 '' 5-L 55 - 57 * 
58, 61, 62, 64-67, 70-76, 78, 81-87, 89, 91 g8, 99, 102, 103, 105, 107, 108 

.'iiul lOo of section II and sections XI and XII, of Chapter II. \A)lume i of 
High Court’s Instructions to Judicial Officers should be observed \vilh spe¬ 
cial care. The instructions with the necessary modifications making them 
applicable to Revenue Courts arc reproduced below :— 

Preseniation (md verificatio}i of plaint. 

(i) Upon a plaint being presented to a Court the presiding oIVkci 
should note, or cause to be noted, on the back thereof, the date of presenta 
tion, and whether it has been presented by the plaintifi in person. 01 bv 
his duly authorized agent or pleader. He shoul-:l then exatnine the plaint 
carefully to see that It complies with the requirements ol ()rder \ I, Rules i 
to 7; that it contains the particulars specified in Order \ II, Rules i to 8, 
of the Code of Civil Procedure; that it exhibits a clear and distinct cause 
of action, that it is not unnecessarily prolix; that there is no misjomder 
of plaintiffs, and that it is signed and verified m the manner directed in 
Order VI, Rule 13 of the Code. Should there appear to be any ambiguity 
in the specification of the relief claimed the plaintiff should be questionec 
as to his claim. The specific relief claimed must be stated simply or n 
the alternative; no other or general relief need be a^ed for, as t^e Court 
can always give it mofu (Order VH, Rule 7) ■ The paramount impor¬ 
tance of the Court ascertaining with exactitude the relief sought bv the 

plaintiff cannot be too strongly ins!<=^ed on. 

Joinder of parties and causes of action. 

the Court taking action under Order i, Rule 8 (i), Kuie » t ) 
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(2) of the Code of Civil Procedure. Attention is drawn to Rules 2, 7 and 
p of Order I regarding; the action which can be taken in case of misjoinder 

of parties. 

Documents relied on by the plaintiff to be referred to; list required; pro- 
ilucfioil of documents. 

(a) The plaintilV should at the same time he required to endorse on the 
plaint (if he hits not already done so), or annex thereto, a memorandum, m 
the form prescribed, of the'documents (if any) which he has produced along 
with it and also to furnish a list of any other documents on vvhtcE he relies 
as evidence in support of his claim. Documents on which the plamtiff 
sues must, vhen in his possession or power, he produced at the ‘'me of 
the presentation of the plaint, and the original, or a copy of translation, 
should be filed with the plaint. If the plaintiff relies on anv document not 
in his own iiossession or power, he must state if possible in 

whose possession or power it is. These points are of great importance 
as documents which ought to he produced 111 Court vsttli the plaint, or to 

be entered in the list required to he atlded or annexed thereto. ^'Ch 
a e not so produced or entered, are inathnissible afterwards except with the 
?cave of th!. Court and on cause shown. Ihe object of these provisions is 
to give the defendant notice of the documents relied on so as to enable him 

to roplv to the claim. 

Crcncnil ifisi(is io plcndinf^s. 

id) \t the first hearing of a suit, the Court should again look closelv 
,, wa (if »..>1 o( fl-c plainfift, f.».l ^«1; 

of the allegations made therein as are ^J’tr en 

action Then the Court should examine the defendant s written statement 

(if anv) or plea, in order to asecrt.iin whether the material allegations of 
fact made hv the plaintiff are atlinltted or ilenied hv 

whether the defendant h.as made tiny lurtlier allegations which the plaintm 
must be called upon to admit or denv. In dealing with pleadings generalh 
the provisions of Order \'l should be carefully observed. 

Record of admission and denials of allegations of fact. 

(r) The parties or their pleaders should then he j?® I"'''’!*'a 

ed bv Order \ Rule i of the Code, and their respective 
:^nbls of inateVial allegations of f ict c itego u allv -ouled W ^ 

This procedure is quite ilistinct from the oral examination of anv pan 
m the suit or other^rerson, able ,0 answer material questions under Order 

X, Rvilo 2 of the Coflo. 

Where fraud, custom or anv provision of the law, such as «tt>p^'- 
limitations or the like, is relied upon, the Court, should asi'crtain full) 
grounds upon which such allegation is made. 


Examination of parties. ^ 

(6) If the allegation in the written statements be in general 

and the admissions and denials made therein or in the 

be careful to awetain with precision what the parties, d, 

some persons deputed to give the information, or by requiring an aqu^f 

cd ^v^ttcn statement. 
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Notice of admission. 

adm.t documents, contained in Order \11 of \ct \- „[■ 
r.ally extends the law on the subject Is ,e:. rds n, " ' ' 

t.on IS drawn to the provisions in Order XI whiVh enahl,''ourl "i"'" 
unnecessary delays. <uat)l( lomls to prevent 

Drawing of issues. 

before’it lle'ol-.int exhaustetl t.nd the court has 

; £ x"r"|. '' 7 “'-'““-" »f P«ni-' record” 

\ ,1 ,i.c C ,k ; Ml ,made under Order 

- oi the Code, It U,ll be in a position to Iramc issues upon the ooinK 

-tclually ,n dispute between the parties. Kach issue should state in fitter 

rof,mttte form one point in dispute. Hverv issue should form a sino-lc 

ciuestion, and issues should never be put in alternative form. In other 

words each issue will conttim a definite proposition of fact or law which 
one party avers and the other denies. 

The Same. 


(9) 11 there are more defendants than one who make separate answers 
• the claim, the Court should note against each issue the defendant or 
defendants between whom and the plaintiff the issues a.-ises. 

h.sam,nation of parties if presented, or other persons aci,,minted with facts. 

nr X, Rule 2 of the Code empowers the Court at the first 

preseiV^i^CourroTr'"^ appearing in presented or 

11 ^ 1" T * ^ T * • ^ material question rela- 

ng to the suit. 1 his IS a most valuable provision of the law if properly 

used and call tor further notice. In order to use it properly it is neces^ 

.sar) thtit the Court should first begin, as required bv Order X, Rule i bv 

going through the plaint clause by clause and requiring the defendanl to 

admt or tleny each allegation of fact made in it.^ This should be doS 

whethei .a written statement is presented by the defendant or not When 

thrs has been done, the plaintiff should be similarlv called upon to reply to 

each contencon ratse.l by the defendant; and the process of alternately 

examining the parties should be continued until all the matters in conflict 

and specially matters of facts have been clearly broug-ht to a focus ^ 


In important case the court should call for written statements. 

f.nt cases and cases in which complicated questions of 

fact are involvec t is very desirable that the Court should exercise freely 
the power of calling upon the parties for written statements Such state 
ments should be clearly and concisely worded. Apart from the admis¬ 
sions and denials of allegations of fact, recorded under Order X Rule I 
of the Code, mere oral pleadings should be limited to simple cases or to 
supplement and explain the written pleadings filed by the parties them 
selves The parties may, in a large number of cases, both properly and 
usefully be required to reduce to writing, and duly verify the statements 
which they have to make. A Court when receiving a plaint, can often see 
the summons, for a written statement, and can pass an order at the same 
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time callin^r upon the plaintifl for a written statement; or the order can be 
passed at the first hearings under Order VUI, Rule 9, as regards cither 
party, as soon as the pleadings disclose the expediency of this course. The 
filing of written statements facilitates the examination of the parties and 
framing of issues, and reduces the chances of an objection being subsequ¬ 
ently taken to the form and matter of the pleas as reduced to writing by 
the Court. Where merely oral pleadings have been permitted it is not in¬ 
frequently urged on appeal that they have been wrongly or incompletelv 
recorded, and this is unsatisfactory. 

Much hardship to the people would be prevented if in cases between 
monev-lendcrs and agriculturists, the Revenue Courts of original jurisdic¬ 
tion were strictly to follow the pro\ ision of the law by examin’ng the parties 
1 l»(‘msrlves, whether they are reproented bv pleadiTs or not, and thoroughly 
• ifiing cases l)v personal elVort. 

Importance of framing proper issues. 

(12) In most lases the main thlliculiv of llie trial has been overcome 
when lh(^ right issues have been accurately framed. On the other hand 
an issue in the form, so often seen, of a group of confused ciuestions, is 
no issue at all. and is producti\i‘ of nothing but confusion at the trial. .\ 
double or allernalive issue generally '.ndieales that the Court does not sec 
clearly on which side ot in what manner the true issue arises, and an issue 
in general terms such as is the plalntilT entitled to a decree is mean¬ 
ingless. 

h'onns prescrihcil for rccmding pleiutin^s dint slittements of the parties iks 

to the (locuments to he proiiitceJ. 

(13) In order to ensure due compliance with these nstruelions. 
forms have been prescribed, for reeonfmg tin* pleadings of the ‘"V 

their statements as to <loeuments to be produced bv them under Order Mil, 
Rule 1 . of the Code and shouUl be used by all Courts. 

Where there are more defendants than one, and the defence of all the 
defendants is not identical each defendant having a distinct defence to put 
forward, must be separately dealt with in regard to his reply both to the 
plaint and to the written statements (if anyl of the plaintift and in regard 
to his examination under Order 10, Rule 2, of the Code. 

Sheet ifr the e.\(tniinuiio}i of t}:e ptirties ua' to doetiiuernfA to he produtcd 
l}y then} iti the //i\/ /na/rnig {Order XJJl, Rule (t) of the Code of Civil Pro¬ 
cedure. 

Questions put to the . (or his agent or pleader), 

O. I. Have vou brought anv document with vou for production. 

If so, produce them? 


2. Have you anv other documents to produce which are in your 
possession or power? If so, what? 


A. 

Q. 

A. 

O. 3, Do vou intend 10 relv upon anv other dtx'umenls? If so, 
what ? 

A. 


O. 4. Have vou already filed any <locumenls? If so, what? 

A. 






.'pp. \-l.l 
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Notice of Jay of trial and adjoarameuts. 


M' 


(14) ■ Notice of the day of trial, reasonably sufficient to enahl, il 
parties to attend with their witnesses, should be given belore hand It ^ 

in Orurt on the day fixed. Thf Court should;n‘aXt::;;r^''^i::;J 7 X 
requisite suntntons for them within proper time to secure their attendance 

'I*he same. 

(15) The day fixed for the trial should not be chano-ed excent (a- 

ffiteres”‘orboth '‘"'V'" "'k'' for adjournments the 

jnterest of both par les ought to be considered. When the day of trial is 

3",ik r;r p""™. ^SaiiLnolic; 

of the change should be given, as n the first instance. The Court should 
in every instance, at the time of granting an adjournment, recorTits rea¬ 
sons foi so doing, and make an o.'der as to the costs thereof. 

II ihicss should be e.xaniiiicd „u the day on -.etiich they attend. 

(16) Revenue Courts should endeavour to hear the evidence on the 
da c fixed much expense and inconvenience being cause ! bv postpone¬ 
ments ordered on msulficient grounds, before the witnesses in attendanci' 
have been '^card L nder Order X\TI, Rule ,, of the Code when the hear¬ 
ing ol the suit should be continued from day to dav until all the witnesses 
in attendance have been examined, unless the Court finds the adjournment 

ol the hearing to be necessary for reasons to be recorded by the ludee with 
his own hand. ^ 


Court to note udien each party has closed his case. 

(i/) It is freciuently urged in appeals that the party has had a witness 
m atteiuance whom the Tower Court has omitted to examine. It is oiti'.'i 
impossible to ascertain from the record whether this is the case and' it 
wouki be equally impossible to ascertain it bv a remand. It is there- 
lore, directed that as regards both plaintiffs and'defendants when the ex'i 
mination of the last witness produced in Court by either party is closed 
such party shall be distinctly asked if he has any more witness to produce 
hat the question, and reply shall be noted on the record, and that if niorc^ 
witnesses are named, the Court shall either examine them or record its 
reasons for not doing so. If either party states that he desires additiona< 
witnesses to bo summoned, the court should record the fact of the appli' 
cation and pass an order thereupon. ‘ 


Examinafio}! of wif)iesses ho-ii> to he coaducleiL 

(18) In examination of witnesses, question ought not to be put in a 
l,eading form, nor in such a form as to induce a witness, other than an 
expert, to state conclusion of his reasoning, and impression of fact or a 
matter of relief, in the place of describing what he actually observed. The 
question should be simple, should be put one by one, and should be fram¬ 
ed so as to elicit from the witness as nearly as may be in chronological 
order, all the material facts to which he can speak of his own personal 
knowledge. A general question to a witness to tell what he knows or to 
state the facts of the case should as a rule not be followed because it gives 
an opening for a prepared story. Where the party calling witnesses is not 
added by a Counsel, and is unable himself to properly examine his wit¬ 
ness, the examination should be conducted by the Court. 
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('r(tss extnuindlion. 

fiq) When the examlnation-in-cliief is conducted, the opposite side 
shouirl be allowed to cross-examine the witness, or, if unable to do so, to 
suq^^est questions to be put by the Court. In cross-examination loading 
question may be allowed. 

Rc-cxa.nitutfio}}. 

(20) Then should follow, if necessary, re-examination for the purpose 
f)f enablinjj the witness to explain answers which he may have imperfectlv 
,L;iven on cross-examination and to add such facts as may be su^g^ested and 
made admissible. 


Onrstiofis by the ('ourt. 

(21) When the examination, cross-examination anil rc-examlnation 
*ue conducted by the parties or by their pleaders, the presiding officer 
ought not, as a general rule, to interfere except when necessary for the 
purpose of causing questions to be put in a clear and proper shape of 
( becking improper questions and of making a witness give precise an¬ 
swers. At the end, however, if these hav'e been rasonably well-conducted, 
he ought to know fairly well the exact postion of the witness with regard 
to the material facts of tlic case, and he should then put any questions to 
the witness that he thinks necessary. The Court should ordinarily indicate, 
by a note on the margin of the record, which part of the examination is in 
answ’er to question put by the Court. 


List (if documents l^roduced at the first hcnr'ir:. 

(22) The list reciuircil bv Order XIII, Rule I, of the Code, to accom- 

pany the documents produced by each party at the first hearing of the suit 

should be prepared in the form prescribed. As the law now stands. O' ■ 

documents must actually be produced. It is not enough that they should 
merely be ready for production. 


List In he filed by each party. 

i„ f "'I '>v iliL' pbiiniff or plaimiffs am) oae 

! '"'rK"'!- "» '<'™ “<1 'lb e “ries i,' 

while in column ? parties producing the documents, 

rea rded I 1 »<^essarv particulars to be 

n 1 'l ‘ the Court should cause to be entered 

" c .1 the a.Imission of the document bv the opposite party, or if it be 
''»t a.Im.tted of the manner in which it is proveth 

J)oaimcnts produced at a later stage. 

<'.a.Irof receptiop by thr 

... .1.0 bra. laarioe, ool.a, c™’,’’Sf 

=rrr;.j:itr‘”a,or'*So ““aSrr; "'f 7 'V" *7 

.....il accompani.rl by „ |i„ proSrd "" 

I'he same. 



(24) When the plaintiff does not endorse 
<'t tlic dix'umcnts produced therewith, the 


upon his plaint a memoran- 
memnrandum to he annexed 
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thereto, iinder Order \’Ii. Rule c;, of the Code, must also be in tlie form 
prescribed: and the provisions of Order VII, Rule i8, should be carefully 
attended to in respect of documents not produced as required bv Oroci 
VII, Rule 14. 

Petitio}! 'ivt'iteys fo he iusintcied. 

(25) Revenue Officers are_ enjoined to instruct all petition writers prac¬ 
tising in their Courts accordingly, and documentarv evidence should not 
be received until the list in the prescribed form is presented therewith. 

Pdyfies should he formally called bi io produce doctimenis and lists. 

(26) The Courts should formallv call on the parties to produce their 
documents and lists and should make a note on the record that it 
has done so, and that the parties in replv produced the documents entered 
in a certain list or stated distinctly that he had nothing to produce. The 
list so furnished should be compared at the time with the documents pro¬ 
duced, which should be numbered in accordance with the list and be re¬ 
ceived by the Courts, that is, retained in safe custody, until thcv are form¬ 
ally tendered in evidence and either admitted or returned as rejected. A 
strong cover should be prepared for all documents admitted on behalf of 
the plaintiffs and a similar one for the defendants. If necessary, a third 
cover should be prepared. for documents called for and admitted by tlie 
Court itself. All documents admitted in evidence should be placed in one or 
other of these covers, and a list of documents of each cover endorsed thcri-'- 
on. Documents rejected should be returned to the parties with the prcscrib 
ed endorsements, a note of the rejection being made on the original list. 
1 'hese directions apply equally to documents allowed by the Court, for 
special reasons to be produced in evidence at a subsequent stage of the 
proceedings. 


Documents hou’ to be dealt ivith at the tnal. 

(27) Every document or writing, which a party intends to use as evi¬ 
dence against his opponent must be formally tendered by him in the course 
of proving his case. If a document has been placed on the record before 
the trial it can be referred to for this purpose. If it is not on the record 
it must be called for from, and produced by the^ person in whose custody 
it is. The fact of a document being in the possession of a servant or agent 
of the party on whose behalf it is tendered is not itself a sufficient r'cason 
for allowing it to be produced after the lime prescribed by O. X! 11. r. 1. 

Document admitted hv the opposite party to he endorsed and number,at. 

(28) If the opponent docs not object to the document bemR a<lmUlcd 

in evidence an endorsement to that effect must be made by 

Offker with his own hand and, if the document is not such as fo Mdcn 

'FC ""r £11 

is .0 mark .h. ,,la.n..ir s ^ 

JSfrabk * ,?,o“»rter of iell.is in (he ilph.bet beios limited. 
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Form of 

XIII, r. 
supplied 


rubber stamp to he supplied to each Revenue Court prescribed. 

In order to ensure the proper observance of the provisions of O. 
4 of the Code of Civil I*rocedurc» each Revenue Court, should be 
with a rubber stamp in the following" form :— 


Suit No. 


Title 


of 19 


Plaintiff versus defeiKX\nt 


Produced I'V 
On the day of 

Nature of document 
vStaint> dutv for Rs. 
Admitted as exhibit No. 


19 . 


as 


P. (is not) correct. 


Collector. 



I'l>o n,lri, s in the above form sh.nild I,e filled in :,i the time when the docu 
ments ,s admitiod m evtdence under the si-nature of the Revenue Officer 

//a-,-ae,V an,sal hy „cglal of f„rc<:nin-: ,lirccUo„s. 

pussiWeto^vu’" ?•' I'o'-e.troin- directions it is often im- 

eNtr ieis IV„\ "t i'" constitute the true record; copies of 

judiim.aii as ’■idmitle(r'in'’'^'' ‘7''' referred to in the 

Ihe record whetlier the nh-i s ^ '* •"‘sccrtained from 

•-> -locument, tha the pa,S had it^wh '''l' '' Production of 

-lied on to prolluie it? is tnre or not. " 

Pol h. he pWal .yill, record 

record, as forniin’^'’p;m?"of‘'thrvi!l?ne^^^ ='oy circumstances be placed on the 

ti- opposite parttM prmi;tVe;::-:;:arv\;\v 

nmlcs of nppellalc Courts in such ,nailers. 

(. 4 ^) Appellate Court*; i 

Jorc them on appe;,| with a vie\x 4 ?o"?aIisf' ‘-'online '>«- 

Courts have complied with the provision! of , subordinate 

ji.is lailed to do so. ^ ^'^hou it appears that anv Court 
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Examination of untnesses identifying documents 

which led to his hemg- present when .the document was Tigned^ ^nd'^Vr 

supposed signer's handwriting, he should'first "be m^-id 

who seek, p„„-e ,,c”tt J r“' '’e'' ‘|“ 

Signature by the pen of another. 
by .&L2Le!Ti;"e‘t“^vK 

until both the fact of the wrilino- nn l ' a>'Oll’tr is not proved 

■same on the document is ^rov f \n 1 t 

person who is exempt from oersnn\ ’ - ^i.knature „r „ 

also be given of the identity of such’perwn'with'fh'" ‘^';'‘''-'"ce must 

the signature can be considerecrslS t^ s 

document in evidence. JlisiiIn the admission of that 

Mo..i'\■;e'e^em:^;'r^;,fSl " ... "™'“' '«■ ™*". 

Old documenfs. 

proeluctiln and prooro/dd'd J',n,’)Vmr 

reasonable mean, tha, ,l,e doeonren, ,.,,1,. c ‘‘“'I 

hs_,„,q„„ eonunned in proper eus.ody ,st«;o„ « o',";; 

^"''&rr£.'Zed""'™"' '"""”'1 ”” be 

« ifi,ier"S",“S r'’S”,'I'etrrrf't S 

itselt, a, affordiiiB- mosi important evidence ^there'irnJ,‘'im'B’’f "" 
copy with the record of the entries refied on T ® extract or 

formal proof of such copy, but often, when 'there irlny copy'n" 

incomplete, or so carelessly written as to be unintH I w t t ’ “ 

necessary to call for orip-irials thn<; mne:i ritelJi^^ible. It becomes 

selves 7 nd delay and inSenien” to Ih’e^SpeT^o’ute'’' 'f"'!! '"T 

duty of the Appellate Court to see that the Courts subordinate to 

have proper extracts or copies of relevant entries in 

made, verified and placed in the record. Settlement records 

Revision of record before judgment, 

(37) It is the duty of the Court before nroppoHir, f • j 
o. XX, r. , of the Code of Civil Pre^^dure finf l"^^ judgment, under 

which is to form the basis of its judgment and to spp record 

that has been formally admitted in evidence and nothing else.' .4ny^pa"per''s” 
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still foun{l with the filc» which have not been adniiUcfl in eviticncc should 
be returned to the parties. 

Issue of commissions for local ifivesligation, elc. 

(38) Whenever it becomes necessary in the eourse t)f a suit to appoint 
Commissioner to make a local enquiry or to examine accounts (see O. 
XW'I), the Revenue Officer who makes the order lor such appointment 
should write the order with his own hand, and specifv therein :— 

(u) the precise matter of the incjuiry ; 

{h\ the reason why the evidence bearing on that matter could not 
reasonablv, have been taken in the usual way at the trial in 
Court. 


Diilics of ('onimissiouers so appointed. 

(4()) The Commissioner’s duties should be strictly limited by the order 
lo such matter as taking- accounts and depositions of witnesses, inspecting 
the lan<l or other subject of dispute, and reporting to the Court, either by 
means of a map or plan, or in writing, or both the existing physical fea¬ 
tures of the sul)jccl inspected, its boundaries and situation relative to 
otlu r subjec ts, and so on, as the case may be. 1 be functions of the Com- 
<ioner are tluis limited to procuring evidence and information for the pur- 
p(VM- ()r the trial; and this evidence, including the maps, reports, and re¬ 
cord of e\idence made by the Commissioner, must be adduced in the open 
(Ouit belore the parties, and plated on record like all other evidence. 1 he 
Count has no power to depute to the Commissioner the final determination 
of anv issue Irelween the parlies. 

Dealh. mnrriafce and insolvency of parties. 

(4t)) (>. XXH of the Code of Civil lVi>cedure relating to the death, 
marriage or insolvency of parties requires attention. There need i^ot. in 
the ma'jorilv of cases, be any interruption lo the suit by the death of a 
party : aiul 'il is left to the parlies themselves to move the Court to substi¬ 
tute the names of the heir or reprosentative for that ol a deceased party. 


77 /c .sunn-. 

(41) It may be luUed that under the Code the law relating lo abate¬ 
ment of suit, in default of application for joinder of legal representath^s is 

somewhat stricter titan was the case uiuler .\ct Xl\ ol iS8j. R. h contains 
ail important innovation, whereb\, in the case ot either parly dving be¬ 
tween the conclusion of the hearing and the pronouncing of the judgment, 
judgment may bo pronounced and >ball have the same elTect and foa'e as 
if it had been pronoiniced before the death t(.x>k place. In such cases the 

judgment should bear the date on which it was actuallv pronournred. 

Ciciicral insfruclio}is as lo the judf^ment. 

(4Jt When tlie trial in Court is over the Revenue Officer should pro- 
( ced at once, or as soon as ixissible, to the consideration of his judgment, 
h is I'ssentially necessary that he should do so while the demeanour of the 
witiu'sscs and their individual characteristics are Iresh in his memory. He 
sliould bear in mind that bis iirsl duty is lo arrive at a conscientious con- 
I'lusion as lo the true state of those facts of the case alxmi which the par¬ 
ties are not agrei-d. 1 be oral and documentary evidence adtluced upon each 
issue should be carefully reviewed and considered in the judgment. I be 
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judf^meiil should contain a concise statement of ilie pleadinos. the point. 

for determination, the decision thereon, and the reasons for ^such decision. 

1 he judgment should he <late-.l and sunned m open COuri at the lime <tl 

pronouncing- it, and should he pronounced in the open Court at a fiiiK* fix¬ 
ed for tlic purpose. 


Evidence nnd liiutl orilct' lo he rec<n'Jeil Icf^ihly, 

(43) Revenue Olhcer’s nKMiiorandum of evidema' and final jiid-^-- 

rnent should always he written in a leoihlc manner, if from ativ <'aus( 

they have been ille”-ihly or indistiiK tly recorded, ('opies should'he mad( 
and placed with the record. 


Prel>nyai{oii of recftrds. size luid ^fnnlUv of paper. 

(43-A) Instructions for the preparation of Revenue |udi( iai Records 
and the size and quality ol paper to he used in all Revenue Court and 
Ofhees are reproduced helow :— 

0 

(i) Petition paper to he used jor all copies, petitions and applications. 

The instructions conveyed in Chapter ih, Part .\, Rule i of the Rules 
and Orders of the Hi^h Court, \’olume 1\', ref.j;ardin^- the use of the sland- 
ard pattern water-ma.-ked petition paper supplied hy tlie Ceputv Controller 
m Stationery, Calctitla, should he strictly followed in Revenue Courts and 
Olhces. All copies of Revenue documents and all applications and petitions 
should be written on tins paper, and copyists and petition writers should 
be required to comply with this direction. 'I lie paper is to he used and 
Icept flat at its full size (13-^” x 8V’). 


(//) Official foolscap paper. 

1 he official foolscap halt sheet, which is verv nearlv the same size a- 
the petition paper alluded to in the last paraj^raph should ho used for all 
English portions of the Record, and should also he kept flat. 


(///) Unbleached double foolscap paper of ^4 Ib.^ should he used for 
the autograph records of officers, who do not write their records in haig- 
lish. For ordinary purposes paper of 20 lbs. should be used. The varieties 
of papers are obtainable from the Stationery Office, Calcutta, along with 
other articles of stationery. Rlank books can also be obtained from the 
office and should always be used for registers. 


(/V) ''B" qualify paper to he used for vernacular portion of record. 

The remainder of the vernacular portion of the record should be writ¬ 
ten on “B” quality paper as supplied by the Jail Department folded to 
quarter sheet. 


{v) Instructions to prevent waste. 

In order to prevent waste and injury and to improve the vernacular 
records, attention should be paid to the following matters :_ 

(fl) In all cases, deposition of witnesses should be written continu¬ 
ously instead of on separate sheet, a clear space of 3 or 4 
inches being left between the end of one and the beginning of 
the next deposition (if on the same sheet). 

(I)) The practice of writing orders and other matters across the top 
and along the sides of a page should be avoided. 
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fc) In all VLTiKicular proceeding's an eighth margin should be left 

on each side of the paper, so that writing should not be obliter¬ 
ated by fraying at the edges. 

(d) Files in use in Revenue Ollices should be placed between stitf 
wooden or card-board protectors^ of the size of the standard 
files, when tied together, so that the strain of cloth or other 
c()\ering or ol the string or tap does not fall on the papers 
within. It is not intended that the files of each case should be 
placed between stilT covers, all that is necessary is to tie each 
file w'ith hj'oad tap or tihvar instead of string, but each bundle 
of files should until packed away in the Record Room, be kept 
between -stilT covers to prevent fraying, folding, etc. 

(e) Knglish reconls and papers should be placed at their full size in 
envelopes of the size of the file. 

(/) h.Nhibits should he folded (o as nearlv a.s possible the same size 
and placed in envelopes of the size of the file. 



Decree. 

44 * lb'' d(-’(. I ei‘ should be franie-,1 by the Re\ enue ()ilicei* with the most 
carelul attention to its object. It must agree with the judgment, and be 
not only complete in itself but also precise and ilefinite in its terms. It 
should specif\ clearly, and distinctly the nature and extent of the relief 
granted and what each party affected by it, is ordered to do or to forbear 

Jrom doing. lAery declaration of right made bv it must be concise, vet 
accurate, every injunction, simple and plain. 

Drely(trulii>n of Decree. 

45- I he lollowing directions relate to the preparation of <lecrces :_ 

(U In decrees lor possession of agricultural land it should be slated 

w-^hether possession is to be given at once, or after the removal 
of any crop, 

(uf When the decree of a Court subordinate to the Financial Com¬ 
missioner IS drawn up in l-nglish, a translation shall invariably 
e piepared. In the case ol an .\pptTlaie Court subordinate to 
the Miiancial Commissioner, such translation shall be sent to 
t ic -owti Com I in addition to the certified copy required by 

(in) In Appellate C'ourts the language used in filing in the decretal 
Older shall eonlorm to the action recognized by the law, and 
sliall direct that ilie tlecrce of liie lower Court be either affirm¬ 
ed. ‘varied’ ‘set aside’, or ‘reversed’. In each case in which a 
decree is athrmed the terms thereof shall be recited, so as to 
make the .\ppellate decretal order complete in itself. In vary- 

ing a < ccree. the relief granted in lieu of that originallv grant- 
c^l shall be lidly and accurately set out. Where a decree is re- 
verset on appeal, the consequential relief granted to the suc- 
ecs.s ul party shall similarly be stated. IWerv decretal order 
shall be so worded as to be capable of execution without refer¬ 
ence to any other dtx'ument and so as to obviate misunder- 
siaiulmg on the part of the person concerned. 
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ATTEXDAXCE OF PATilWRlS J\ REJ EXFE COrETS. 


Pdli^uii'is Jioi l(} he iDuicccssmilv si{}i]iuo}}cJ. 

46. Officc-is prcsiclino- over Revenue Court shall be careful to .sec that 
atMns are not summoned unnecessarily to g-ive mcrclv formal evidence 
repai<!int,. enlrics to the villa-e records and annual papers, information as 

(■■om an inspection of the records in 
Di.strict Office. It should be remembered that Paiwins have import¬ 
ant duties to perform, and that the discharf^e of these duties should not be 
hindered bv makiiif^- them attend Cou.t except xvhen examination as wit- 
nesses is really necessary, h is of oreat importance that thev should not 
be called away at times appointed for harvest inspections. In view of -’' m* 
considerations the lollowino- instructions are ^iven :_ 

Patimns not to />c snmnioncJ thif'infr Glnlcrduini time, 

47 - Officers presidinjr over Revenue Courts should not summon P,it- 

Mins (except m case ol ^reat urf,rency) during- the time when the principal 

crop ^nnln-Mins are on, r'lc., 22nd September to 7th November, and --nd 
h>>bruary to yth ApnJK>^ 

Pntwans should be summoned only when their presence is abso- 

utel\ necessary in the opinion of the Court and the evidence of the 
l\a}iungo IS insufficient. 

The fiLieslion whether urs^encv exists will be decided by the Revenue 
^ou rt * 

% 

Patimns to be summoned tbroufrh the Tnhsihlars, Courts to furnish Pal- 
'tf'nn.9 with certificates showing aftendance. 

48. W hen a Revenue Court recpiircs the attendance of a Palwnri at 

a time other than that above referred to, such Court should forward the 

summons to the Tahsjldar as principal revenue authorit}' of the Tnhsil 

to which the Palu<ari belongs. The Tahsildar should serve the summoiis 

with as little delay as possible. .A certificate should be furnished bv the 

Court to every Patimri who attends in obedience to a summon, showing 

the date of his appearance before the Court and the date on which he was 
dismissed. 


During settlement, Pativaris to be examined by Commission. 

49. When a Settlement is in progress it is especially undesirable that 
/ atwaris should be summoned to attend in the Revenue Courts, and when 
they are required to give evidence which cannot be obtained in the manner 
indicated m paragraph i, this should usually be obtained by the 
issue of a commission. Such commissions should ordinarily be addressed 
to the Settlement Tahsildar of the Tahsil, but any wish expressed on this 
point by the Settlement Officer should be responded to, and the period to 
be ordinarily allowed for the execution of a commission should be arrang- 
ed in consultation with him. 

The Revenue Court issuing the commission should always note 
thereon the date to which the case has been adjourned, and the officer to 
whom the commission is sent should then be careful either to return the 
commission by that date, or to inform the Court, before such date, of the 
circumstances which will prevent the return of the commission within the 
time fixed, and what further time will be required. 
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50. All requisitions of Revenue Records at the District Headquarters 
lor the pro<liiction of orifflnal revenue records shall be addressed to the 
District hujiungo, who will take measures to have them complied with in 
a( (ordance with the orders issued bv the Financial Commissioner. 

RnfiiisHions of District Courts to he scut to District KtDiuugo. 

51. Requisitions by Commissioners 01 the Financial Commissioners 
of orif^-inal revenue records will be addressed to the Deputy Commissioner, 
who will take measures to transmit suc h records to the C'ourt calling- for 
them. Such Court will be responsible for the safe cuslotlv of the records, 
and if in any case a record is found to have been damaged in the Court of 
the Commissioner or Financial Commissioner, the Deputy C'ommissionet 
will report the fact to the C'ourt coiv'erned and to the Financial Commis- 
sioiua- within twenty four hours of its beinir returned. 

(Uigiuiil Rec<tnis u>>t to he ileluiuciL 

Original revenue records pro luceil in Courts of first instance in 
disirit is will not be detained by such C'ourts, and, if the necessary ins- 
[Jcction <annol be made at the time any such record is produc'c.,! by th? 
proper Reyenue OlVu ial the court will direct the ollicial to prtiduce it again 
j)n sucli date and at such time as may be conyenient to the court. 

/v'c.’cuac ofliciiil to router ussistinue. 

54. I lie Revenue ollicial producing the record will reiuK'r all ncces- 
.-ai\ assistatu'c in traiing out (‘iilries re<|uire l by the Court. 

(h:gimtl reconts 'leliot not to he .s'cn/ for. 

54 * Ke\eiiue Court sht^uld not hesitate to call lor the original reve¬ 
nue record wlune it is really luvessary to do so for the purposes of the 
iiu|uiry pending- betore it. Where, however, reference to various parts of 
the retort! is not necessary and the requisite evidence consists of entries 
ol which certified copies or extracts can coineniently Ix' obtained by the 
parlies, the original record should not be called for without goo<l reason. 
I he matter ts one (or the exercise of much discretion in each particular 

(ase. 

D'uty of (\}urls ju .flU'/i matters. 

Sa- In every case it is the duty of the Court to insist : — 

(u) On the plaintitY filing with the plaint the statement required bv 

mil oi the rules contained in volume 1, Rules and Order, 
No. IIL 

copies or extracts of all relevant 

entries on which they relv. 


U lK'i. tills has been done, and the reeord of evidence has been 
eonipleteil aceordini;ly, d the Court finds it neeessarv to eheck or verifv 
tbe eontents ot sueh eopies or extraets by the orijjinal records, ovvinfj to 
any doubt or ddheulty vvlneb mav arise, or to refer to other parts of the 
levenue records lor inlorniation wliieli may be indicated bv tlie parties or 
l.y tlie nature ol tile records tliemselves, or to refer to entries reirarding 



App. VI.] 


GENERAL PROCEDURE 


45 ' 


other parties which mav throw light on the inouirv 
may properly be called for. 


the original record 


Duties of Appellate ('ouri in calling for revenue record. 

56. AppeUate Court should refrain from callins- for original records 

unless It IS absolutely necessary for a determination of the case and if the 

necessity arises from the neglect of a Court of first instance to compU 

with the instructions here issued, such Court should be severely dealt wdth 

by the Appellate Court in exercise of the functions of administrative con- 
trol vested in it. 


Jnconvenience resulting fyon, a neglect of the order pointed out. 

S 7 - Where Revenue Courts neglect to make the parties supply pro¬ 
per copies or extracts of relevant entries, inconvenience is caused (i) to th. 
Revenue authorities 111 being required to produce original records unncces'- 
sarily , and (2) to Appellate Courts from the fact that all evidence neces 
sary for a proper decision of the case is not actually on the record, and that 
references are made to revenue records which must be called for before 
the appeal can be decided. The revenue reco.'ds themselves moreover 
often sustain injury m bein;.- sent from Court to Court, while the work of 
the Revenue Department may be delayed bv their records being retained for 
-ong [Kriod by Revenue Courts. At the same time, the Revenue authorities 
ot districts should clearly understand that one of the chief objects of the 
more inyortant standing records-of-rights is to supply reliable evidence 
lor the decision ol land suits by revenue Courts; that the requirements of 
such Courts must be complied with ; and that such records must be freelv 

available to Courts engaged in investigating and deciding questions affect- 
mg land or interests in land. 

Deputy Commissioner to bring- to the notice of the Financial Commissioner 

tlie case of any Officer udio systeniatically fails to comply with the orders 
on the subject. 


58. The Financial Commissioner will be prepared to take proper 
notice of the action of any Revenue Court which disregards the directions 
as to the manner m which original revenue records are to be referred to 
and Deputy Commissioners as Collectors, should bring to the notice of 
the Financial Commissioner through the usual channel, the case of any 
officer who systematically fails to comply with the orders on the subject 

2. (a) Section 804 of the Land Administration Manual and section 70 
(i) of the Punjab Tenancy Act should be strictly observed; and in case no 
application for grant of compensation is put in, a note should be made bv 
the Court that the tenant was so directed. 

ib) In suits for enhancement of rent the Revenue Court should in¬ 
variably state in tabular form in its judgment the area involved and the 
present land revenue and cesses, together with the rent of malikana as the 
case may be. If there has been a recent reassessment of land revenue, the 
previous land revenue, cesses and malikana (if any) should be stated also 

Petition paper. 

3. With regard to the paper employed in formal petitions to Revenue 
Courts and offices the practice of Civil Courts should be followed. The 
paper required should be included by Collectors in the Annual Indent which 
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is submitted to the Re^-istrar of the Hig^h Courts riic paper is to be sold 
to the public at one pice (3 pics) per sheet, and the rules which have been 
laid down by tlic Ui^h Court in reg^ard to its custody, sale and credit in 
the Treasury Accounts are to be strictly observed. SVe Court Circulay 

Orders (volume III of Judicial Circulars) Section X\' 1 I. 


Sunimofis to be ser 7 *ed in Kashmir. 

4. All summons intended for service on persons resident within the 
territories of his Highness the Maharaja of Kashmir and Jammu should be 
sent to the Resident direct by the Courts issuing them. In fixing dates 
for the return of such summons, the C(nirt should allow a reasonable tin’" 
for service, which would vary witli the distance of the Court from Kashmir 
and the distance of the locahtv where the person summoned resides from 
the office of the Resident. 


Process in Hvderabad. 


6. (/) (a) Processes in (iwalior, Indore and .\lwar... 



(^/) Service of summons issued by Courts in Benares state. 
{b) Execution of decrees of Courts situated in Benares State. 


{Hi) (a) Service of summons issued by Courts in the States of 
Jaipitr Keshargarh, Mewar, Oangarpur, Banswar, Partapgarh, 
lodhpur, Bikaner, Sirohi, jaiselmere Bharat pur, Kharauli, 
Dholpur-Bundi, Shahpur, I'onk, Alwar, Koiha and Jhnlawar. 


(('■) Processes in Patiala, Jind. Kapurthala, 
and ladiaru. 


Maler Kotla, Earidkot- 


J}ilern>^ii!orh‘s in Xativc States foa/cr the Paa/u/> Ci'veryinycnT. 

7. In sending* interrogatories in Revenue Ollicer’s cases to the autho¬ 
rities of Native State's, which are uiuk'r the political (ontrol of the Punjab 
(iovernment. the present simple aiul formal practice, b\ which, wlten Inter- 
togatories have to be issued, ihev are usuallv sent bv the Tahsildar of the 
lahsil com erned to the Tahsildar or other corresponding Rcvemie Officer of 

the Native .Stale with a rubakar mav be continued. 

• 

S. The attention of Revenue Officers is iinited to the instructions 
laid ilown in paragraphs 6 to 13 of seclii>n N'lll of X’olume 11 of the Judicial 
C irculars (page 50), in regard to the means \o be adopted of informing liti¬ 
gants ol the hours of business of Ci^il Courts with tbe object of reduc¬ 
ing the number of (.lismissals of cases in default of appi'araneo of plaintiffs 
or appellants. Rexemu* Courts ami (.Mficers should coitform to the practice 
thus laid down for Cixil Courts. 

R-A. 11 the memorandum made bv a Revenue ('>lficer under Land 
Revenue Rule 40 or Tenanev Rule 7 or bis order (See Kami Revenue Rule 
4b and '[ enancy Rule \ 2) is in linglish it is iHseretionarv with him to have 
it translated into Urdu. Such a translation should usuallv be made if the 
pleadings bax'e not been condueied in baigUsb. 

('ases in 'lehicli \(iti\'c (t^iieers or .'Soldiers are couceruct/. 

« 

c). Unneiassarv delax" in the eases In which native otfieers or soldiers 
or members of llu- Native Militarv Reserve are eoiteernetl should be avoid¬ 
ed, and llte attention ol Revenue Cdfieers is drawn to scx:Uou \ II {^) 




App. VI.] 


GENERAL PROCEDURE 


453 


pag-e 49 of Vlolunie 11 of the Judicial Circulars and the extracts from the 
India Army Ret,>-ulations which are quoted there. In disposing? also of 
revenue business, such as partition cases, and appointments of zaildars and 
lambardars, in which one of the parties to the case is a native officer or 
soldier on leave for a limited period, this fact should be taken into con¬ 
sideration by the Revenue Officer in fixin^r the order in which the ca.scs 
.shall be set ilown for hearing, and an attempt should be made to decide 
such cases within the period for which the officer or soldier has obtained 
leave to be present at hearing. 

Chroiwlogicnl abstract of order to be attached to certain files. 

10. A Chronologfical abstract of the orders passed, similar to that 
prescribed for Civil and Criminal files in section XIX of the Chief (onri 

Circular Orders, Volume III, should be attached to the files of all revenue, 
judicial partition boundary and muafi cases. This abstract is not neces- 
sar)' in Revenue Offices and miscellaneous cases g'enerallv. 

\okce of sale of right of occupa}2cy. 

11. In connection with the sale of a right of occupancy in execution 
of a decree or order of Court under section 55 (2) of the Punjab Tenancy 
Act, 1887, the following form of notice for issue to the landlord concerned 
is prescribed :—• 

For form of Notice see page 195. 

Tenures to he accurafclv described. 

12. The attention of Revenue Officers is invited to the necessity of 
describing accurately the tenures dealt with in their administraii\’e an;l 
judicial proceedings. It is very common for an undivided share in a hold¬ 
ing to be described as if it were a stated area of land held separately. Care 
should be taken to eliminate misdescriptions of this nature from revenue 
proceedings. If a person hold an undivided share in land, his interest 
should always be so described ; and the use of words which imply that he 
holds separately a definite area should be carefully returned for corrertion. 

Unstamped and insufficiently stamped documents. 

13. The instructions contained in section XXVI of \'olume II of the 
Judicial Circulars regarding unstamped and insufficiently stamped docu¬ 
ments should be observed niittafis mutandis by all Revenue Courts. 

Surveys and boundaries. 

14. When time has been granted by the Civil Court to a party in suit 
for the purpose of making an application under section loi of the Land 
Revenue Act, 1887, and such application is made, the Revenue Officers 
should endeavour to dispose of the application as promptly as the circum¬ 
stances of the case will allow. 

References to High Court under section 100. 

:i5. Direct references to the High Court of the kind provided for in 
section 100 may be made by Commissioners and Collectors, and the rules 
published at pages 4b Jmd 49 of the Rules and Orders 
of the High Court, Volume i, should, so far as they are appli¬ 
cable, be observed by Commissioners and Collectors in making these refer¬ 
ences and all Revenue Courts should similarly observe these rules in making 

these references under section 99. 
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Resist ralum n( apfyCdls. 

t6. Petitions of appeal as should, prescribed for Civil Appeals in sec¬ 
tion Will, II (h) 13, Volunie II of the judieial Circulars, be rej^^lsterecl on 
the day of admission. 

Copy of decree io be filed. 

17. Appellants should always file, with the petition of appeal and the 
copy of the jud^nnent appealed ag^ainst a copy of the decree appealed 

a^ainsi. 

i'ctouicular copies of English orders not required. 

18. It is not necessary to file copies of orders in \ ernacular as well 
as in Irnj^lish. W lu're the l•.n^4■|ish order is the ori^-'inal, it will sulfi('e to file 
a ropy of the order in Kn^^dish, on a stamped paper of the prescribed value, 
without its (ounterpart in vernacular. 

'Icrnis 'nppelldnt' and * respondent not to be used. 

19. As confusion frequently arises from the use of the words ‘Appel¬ 
lant, and ' lU-sponclent' in two successive Appellate Courts, especially when 
the parties appealin^^ belonfjf to different sides. Appellate Courts should 
not use these terms, but always ‘plaintiff’ and ‘defendant” throu^^hout 

tlieii proreedin-s. If the later terms are used no mistake can i>o^sibK- 
arise. 

Appcllale files triins}}ntted in z*ernacular. 

-JO. In cases ol appeal to the I'inancial Commissioner files should not 
be transmitted under hui^lish docket or covering- letter; nor will they be so 
letuinefl (‘\ce[>t in cases ol imptjrtance or general interest. 

Inhtrntalion to appelUnit when appeal is rejected. 

21. (a) W hen an appeal is rejeett'd by the I'inancial Commissltnier, 
the appellant, if present, i^ informed of the order. If he be absent, a b-ief 
memorandum is sent direct to the Collector to be -iven in orij;iaal to the 

appellant, and a copy is also lorwarded to the C'ommissioner for informa¬ 
tion but no rohkar is issued. 

(h) W hen an appeal is rejected by a Commissioner or Collector it is 
sunicienl lor him to intimate the result to the olficer or Court from whose 
order tlie appeal was aid. .\ ('op\ ol the (»r<Ier on appeal in such a case 
ne(‘d not be sent unless the C'ommissioner or Collector s|X\'ially so directs. 

(c| W'hcn an appeal is accepted by a Commissioner or'Collector he 
may, where he thinks it desirable, direct that a translation of his order be 
sent to the officer or Court from whose order the appeal was laid. 

Disposal of unstamped petilions to the Financial Commissioner, 

22. W hen an unstamped petition is presentetl to the Financial Com- 

mis.sioner which is to be transiViTcd to a subordinate officer, a slip will be 

altaclied to the ellect that no action should be taken on the petition until 

d is samped with a R(‘. i - C'ourl-lee stamp under Schedule II (lA (rf of 
the Court I'ees Act, \ I 1 of 1870, w \ / 

23. Standard lorms of decree for use lit the loUowlno- clauses of Reve¬ 
nue Court eases haNe now been prescribed by the Financial Commissioner; 

(1) Claims l(U' right ol occupancy. 

(2) Claims U> eonlest mitiee ot ejectment. 

(3) Claims lor enhanccmeni of rent. 

(4) Claims to declare void transfer of right of occupancy. 



APPENDIX VII. 

RULES FOR THE SUPPLY OF COPIES OF RECORDS. 

Standhifr Order No. r. 


4. Any person may obtain a copy of a record-of-rights, annual re¬ 
cord, khasra gsrdawari, or of the record of distribution of an assessment 
over the holdings of an estate or of an entry in a register of mutation, or 

m a note-book prepared in accordance with paragraphs i, 2 or 6 of Stand¬ 
ing Order No. 24. 

5. Copies of the orders passed by competent authority on proccedino-s 
under the Land Reyenue and Tenancy Acts shall be granted. But copies of 
reports and recommendations made by Reyenue Officers to their superior 
Officers in connection with such proceedings shall not be giyen unless, in 
the opinion of the Officer by whom the order was passed, they are neces¬ 
sary for the understanding cif his order. 

6. Copies of the final order passed on muafis sanctioned by compe- 

granted by the Deputy Comnii.ssioner. Bui copies 
of recommendations submitted for sanction should not be giyen unless 

they have been approyed and are necessary for the understanding of the 
sanction. 

7. In cases regarding the reduction of iambardars, a copy of the Fin¬ 
ancial Commissioner’s order may be giyen by the Deputy Commissioner. 

8. Except with the preyious sanction of the Financial Commissioner 
no copies of documents shall be supplied to any person, not otherwise en¬ 
titled to them, between whom and Government there is any likelihood of 
any suit arising. 

9. Official letters are privileged documents to copies of which no 
person has any claim whatever. Should it be desirable to grant a copy of 
a letter or of an extract of a letter received by a subordinate from a supe¬ 
rior officer, reference should In every case be made to the superior officer 
for permission. 

RULES FOR INSPECTION OF REVENUE RECORDS. 

{Land Records Manual^ CJiapier ig). 

19.22. The following are the documents which may be inspected : 

ReveruiAe documents 'which may be inspected or of which copies^ niav he 

granted, 

Record-of-rights and annual records and maps, and any other record 
or proceeding framed under the Land Revenue Act. 

Records of Revenue Courts and of any rproceeding under the Tenancy 
Act, or under any other Act pursuant to which a Revenue Officer has juris- 



[ \\K PUNJAB IKNANCV ACT 


fApp. VII 



diction. Any procccdinji^fs under the Coloni/alion of (lOvcrnnicnt I.ands (Pun¬ 
jab) .Act, V of 1912, in.«;tituted ^vith regard lo any person or persons and 
conducted by the Revenue Officer. fi'ornial orders In the Mis! Taqsiin 
showing- for each \illag'c the allotment of land actuallv sanctioned bv the 
C'olonization Officer.” 

Notes prcparc<l by clerks <ind notes written by the presiding- officer 
lo refresh his memory arc not open to inspection. 


The inspection of general files containing records of executive pro- 
<'eedings including reports made by the Revenue Olfice/s under the Coloni¬ 
zation of Ciovernmcnt Lands (Punjab) .\('t, (\’ of 1012) is not permitted. 


his/yrclion of Revvnur RcCorcis and cases fycndiiii^ ond not 


19.23 Inspections of records and cases that are not pending are sub¬ 
ject to the control of the head of the office in which thev arc kept for cus¬ 
tody. Ordinarily permission for inspt'ction should only l)e granted by the 
Officcr-in-charge of the record office. 


The inspection of pcmling eases is subject to the control of the 
Revenue Officer or Court before whom they are |X’nding. And they shall 
not !)e inspected on a day fixed for the hearing thereof except with the 
spei'ial permission of that officer or Court. Ordinarily thev are open to the 
inspection of the parties oidy and of Iheir pleaders or ai^ents. 


Time and place of inspection of revenne records. 

10.24. I he inspet'lion (jt ret'ords sh.'dl be made at siu'h time, in such 
place, and in the presence of such officials as the head of the office, in the 
case of records of decided cases, and the presiding Revenue Officer, in 
the case of records of pending cases, mav direct. 

If a record is not inspected on the date fixed by the proper officer it 
shall be restored and a fresh application must be submitted before the re¬ 
cord can again be taken out for inspection. W hen any person inspecting 
the record of a case tlcsires to continue inspection of the same record on 
the following day, he may give notice of his intention to the oiltcial in 
whose presence inspee'tion is made and in such cases no fresh application 
need be made in writing, provided that the inspection is continued from 

day to day, I his will not aflect the fees payable under paragraph 10.26, 
infra. ’ r . 

Application for mspeciion of revenue records. 

19.25. Application for inspection of records shall be made in writing 
and shall distinctly specify the record, inspection of which is desired. 

1 he application shall bear a onc-rupee court-fee stamp, being- the 
amount of the fee charged for search. 

Fees. 

19.26. I'hc inspection fee is one rupee for each hour or part of hour 
for ordinary and Rs. 2 for each hour or part of hour for urgent inspection 
that IS, inspections on the date of hearing-. 

llie lee shall be paid by means of an additional court-fee stamp or 

stamps, albxed to the ori>,vmal application before the file is banded over to 
the applicant. 

sn. t',1 '”'.7 ' n oceupieil in the in- 

spec t,on, the balance shall be pa.d at the close of the inpection bv affix- 

m},- an additional stamp or stamps to the application 
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The fee prescribed bv this rule is not pavtdde 
sent for inspection by a Reventie fourl or oihre 
parly in a siiil or proi'codiiio- p^Mulino- hcl'orc* it. 
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HI respect of records 
on the application of 


Sct>arale applicalio,, ami separate fee far each record. 

W /\"^‘P‘''''=’C='PPl'<'aticn shall be made and a separate fee paid 

for each record, inspection ol which is desired unless ili<a ■ i ^ 

closely connected that, in the opiifon of the head of the offi 

Revenue Officer, thev mav he re<rarded as oi n wl ^ense o'" 
tion and one fee will suffice. ’ 

h'opyin^ of documents prohibited. 

19.28. Ihe copying- ol any document or paper of a record durin‘- 
mspection and the use ol pen and ink are strictlv prohibited Pencil and 
paper may be used lor the purpose of taking notes, l)ut no mark sh-,n be 
made on tiny record or paper inspected. Infringement or attempted in¬ 
fringement of this rule shall deprive the person infringing of the ri^ht of 
inspection. ' 

INSPECTION OF RECORDS AND GRANT OF COPIES. 

Inspection of records of Patxcaris and grant of certified extracts therefrom. 

71. I he Patwari shall allow an\ one inieresicd to inspect his records and 
10 lake notes of ihe same in pencil in his presence. He shall ^ive to ap¬ 
plicants certified extracts and enter in his diary a note of the inspections 
.'illcwed and extrac'ts ^iven. 

Ihe following charges shall be made: — 


SI. No. 


Name of work. 


Charges 


1 


1-A 

1 -B 

1 -C 

1 -D 

I-E 

2 

2.A 


A.— Copies of extracts from, 

Jamabandi including extracts called 
for by courts or officers in connection 
with the preparation of abstracts of 
yields. 


iaina- 


Inspection notes attached to 
baudis. 

Fard Badar, 

Copy of pending mutations. 
Interrogatories in pending muta¬ 
tions. 

Counterfoil of mutation sheets. 

Misl Haqiat 

Fard Haqiat consisting of names of 
proprietors (or occupancy tenants) 
total No. of fields, area, land revenue 
and rates and cesse.s. 


Four annas per Khata- 
uni holding upto 8 hold¬ 
ings and above that 
number one anna for 
every additional hold¬ 
ing. 

As for serial No. 3 . 




I 

j 


As for serial No. I. 

A fixed charge of 4 
annas irrespective of the 
number of Khewats. 
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SI. No. 


Name of work. 


Chargts. 


2-B 

3 (0 



(Hi) 

{tv) 

(fv) (rr) 

3 (/V) ih) 


(k’) (c ) 



5 





(CD 

(CK 



"'List of co-sharers of proprietary or 
occupancy holdings. 

Geneological trees of land-holders^ 
occupancy tenants and muqarridars» 1 

Statement of wells and other sources 1 “ 
of iirigation. I 

List of pensions and assignments. J 
Wajib-ul-Arz. 

Naksha haqnq jandrat wa panchaki. 
Fard bachh of dhal bachh (Asami- 
war)* 


Demand Statement (canal) 

I'arika Bach and 1 

Orders of Settlement Officers. J 

Khasra girdawri including extracts 
from kliasra girdawri called for by 
Courts or officers in connection with 
the preparation of 5 yeaily abstracts 
of yields. 

Diaries. 

Field Books. 


Statement of grazing dues. 

Extracts from chaukidars assessment 
list— 

Statement contained in village note 
books. 

Abstracts of quinquennial average of 
mutations. 

F rd Taqsiin (list of allottees of colony 
laiul). 

B.— Inspections, 

Inspect!m of papers relating to one 
quadrennium including relevant ent¬ 
ries of the mutation registers. 


Eight annas for each 
holding. 

(а) For the first 200 
words or under, 8 
an nas. 

(б) For every additional 
100 words, or frac¬ 
tion thereof, 4 annas. 


As for serial No. 3 , 

F.ight annas for each 
application (no fee being 
charged if copies are re¬ 
quired for recovery of 
arrears of land reve¬ 
nue). 

lught annas for each 
application. 

as at 3 {(i) and (6) above. 

Four annas for ent¬ 
ries in a single volume 
relating to one field and 
two annas for each addi¬ 
tional field. 

Four annas for each 
entry made on one sub- 

4 

ject on any one date. 
Four annas for first lO 
fields or under and 2 
annas for every addi¬ 
tional 4 fields or part 
thereof. 

Eight annas for each 
application. 

Do. 


Four annas per state¬ 
ment irrespective of 

vears. 

# 

One ntpee i>er state¬ 
ment. 

Eight annas per rect¬ 
angle. 

Fixed charge of 8 
annas for each inspec¬ 
tion. 
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SI. No. 


Name of work. 


Charges. 



9 

10 


C. Preparation of plans and tracings. 
Tracing of field map. 


Tracing of tatimma shajra. 
Preparation of plans called for 


One anna for each field 
up to 32 fields and two 
annas for everv addi- 
tional 4 fields subject to 
a minimum charge of 
four annas. 

Do. 

by Do. 


couits or officers in connection with 
civil and revenue suits. 


Note—(i) For extracts under serial Nos. i and 4 and plans under 

serial No. ro, if prepared in connection with the temporary alienation of 

land in satisfaction of a decree of a civil court the charges shall be sub¬ 
ject to a miximum of Rs. 10/-. 


The maximum will be charged in a single case irrespective of the fact 
whether the extracts are prepared from a jamabandi or khasra girdawari 
or both^ whether or not they involve the preparation of a plan. 

(2) Half of the fee thus realized should be retained by the patwari and 
half should be credited into the Government treasurv. 

m 

(3) Patwaris are forbidden to prepare and supplv copies or extracts 
of papers not shown in the above table. 


(4) List of co-sharers shall not be prepared and supplied without the 
previous sanction of the Collector unless required in connection with a 
revenue, civil or criminal case. 


SPECIAL KANUNXIO. 

^Utilization of the services of the Special Kanungo. 

(i) For the purpose of making the information contained in the 
revenue records accessible to the litigating public and to the Courts, a Spe¬ 
cial Kanurgo or Patwari Moharrir has been appointed in all the districts of 
the Punjab, except Simla. The procedure to be followed in such cases is 
that the Court in which the suit is pending issues a summons to the Special 
Kanungo or Patwari Moharrir who, after preparing his excerpt, goes to 
the Court on the date fixed, taking with him the revenue records from 
which the excerpt has been compiled. He is then placed in the witness box. 
Counsel thus have the opportunity of cemparing the excerpt with ihe ori¬ 
ginals, and of examining him on any points they choose. 
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(2) i*anics wlu) ck-sire to summon the Special Kanungo or Fatwari 

.Mohan ir as a w itness wilii his records must be required to state succinctly 
and in writing the point on which information is required, and the applica¬ 
tion must be sent along with the summons to the Special Kanungo or Pat- 

wari iMoharrir. I he Court must see that the application is in a readily 
intelligible form before they issue it, and the practice, where it occurs, of 

sending for the Special Kanungo (o* Fatwari Moharrir to tell him what is 

required must be discontinued, though Courts may also issue written 
instructions or supplement or correct the application. 

(3) Courts must be on their guard against using the Katumgo or 
Fatwari Moharrir for purposes for which he is not intended, c. g., he is 
ivjt to be re(|uired to give opinions, he is- not to be used as a Local Com¬ 
missioner, or to be asked to provide instances in support of or to refute 
an alleged custom. Courts must also 'sec that, if the Special Kanungo or 
Fatwari Moharrir refjuiri*d, he is summoiK-d for the first hearing after 
issues are fiamed, and noi, as somel'mes happens at present, at tlie end 
of the case. 1 hev must also never fail to ask him on oath whether the 
excerpt is in accordance with the revenue records. 

(4) I'he excerpt prepared by the Special Kanungo or Fatwari Moharrir 
is not evideni'e unless proved and cannot be used as such. He cannot be 
allowed to go to outlying C\)urts because he cannot take the revenue re¬ 
cords with him, and without them there would be no check o\er his ex- 
((Tj)!. It is, however, vei'}* desirable that outly ng Courts should be able 
to utilize tlie .Spcxial Kanungo or Fatwari Moharrir, and, as the best prac¬ 
ticable* method of securing that object, Freskling Olhcers of outlying Courts 
may issue either interrogatories for the Sp)ecial Kanungo or Fatwari 
Moharrir or an open Commission to a senior official at hcad-quarlcrs ordi- 
narih and unless there is some snecial reason to llie contrarv, the Senior 
Sul)ordinale judge. I bis olTu'ial, who will have (^*her duties and is des¬ 
cribed in the instructions appcivded as the ofhcer-in-charge, will then 
comply with the directions given, summon the Special Kanungo or Fatwari 
^toharrir record his statement on oath and make the return to tl.o Court, 
In this connection attention is drawn to Order XXVI, Rule 18 (i), of the 
C”()(k* of Civil Frocedure. d'he Issuei of a Commission should not become 


a source of unnecessarv delav, and the officer-in-cliarge should 


m 


the 


absence of very strong reasons proceed in the absence of parlies if they 
do not a|)pear. Parties should be informed that their appearance at head- 
(|uarlers is o|Ma)nal if interrc'galoric's are issued. 

instructions have been issued for the guidance of 
.Special Kanungo or Fatwari Moharrir, and it will 
of the officcr-iiw'bargc to sec that these instruc- 


(5) 'rile following 
the Courts and of the 
be the immddiali* (hit\ 
lions are follow'cd :— 


htsirt(Cfio}is regitrdiug l!ic utiliznfion of Ihc services of the Specitil 

Katiuugo or Pat^vari Mo^arriV. 

(0 Applications for the services of the Special Kanungo or Fatwari 
Moharrir must he made to the Court and mav not be made direct to the 
Special Kanungo or Fatwari Moharrir. 


1 ion 


(//) Such application nuisf state clearly the point on which in 
is re<|uirc(!, and if this condition is not fulfilled, thev will be lit 


I)C returned for amendment. They mav, howevefi be 
corrected h\' the Court. 


forma- 
liable to 
supplemented or 
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(m) Whenever an application is sent to the Special 
Patwari Moharrir, he must, at the-, same time, be summoned 
and the applicant must at once deposit into Court the lee 
which is Rs. 3, and the excerpt Ice, which is also Rs. 3. 


Kanung-o or 
as a witness, 
lor evidence 


hote —“If the Special Kanungo or Patwari Moharrir is only 
to produce a revenue record or il he is only summoned wiili llie 
revenue record in order to verily whether a copy is correct, an 
fee of Rs. 3 only will suffice.’* 


I'ccjuired 

original 

evidence 


I his deposit shall be credited at once into the treasury under the head 
X\ II-Administralion of Justice—(ieneral Fees, Fines and h'orfeilures” 
and particulars oi the credit nott'd on the application and the summons 
issued to the Special Kanungo. No summons shall be issued until this 
amount is paid by the party concerned and credited into the treasury. 

(ra) Courts to which applications arc made must see that thev are 
made promptly (usually not later than the date on which issues arc fram¬ 
ed), so that the Special Kanung-o or Patwari Moharrir may be ready with 
his excerpt and to give evidence on the next date fixed. 

(7') Courts must rememiKT that unless proved the excerpt of the Spe¬ 
cial Kanungo or Patwari Moharrir is not evidence and must not he treated 
as such. The Special Kanungo or Patwari Moharrir must, when he goes 
to Court, always bring with him the original records from which his 
excerpt has been compiled, so that they may be available for comparison. 
He must always be put on oath, and be asked to say whether the excerpt 
is a true copy of a portion of the original records. 'I'he excerpt must be 
a correct copy of such portions of the revenue records as are relevant and 
not merely a summary or paraphrase. 

(x’i) The Court should, as a lule, compare with the original records 
s":me of the entries in the abstract and initial and date those thus 
compared 


(vU) The fee for the preparation of the excerpt will be a consolidat¬ 
ed one of Rs. 3 which will cover and cost of search and prepa-ation of the 
excerpt. Any extra fee fixed should be recovered at the hearing. 


(viii) A register in form “A” annexed is prescribed for the Special 
Kanungo, or Patwari Moharrir. 


(ix) A very simple form of register in form “B” is prescribed (or 
Courts using the Special Kanungo or Patwari Moharrir. I'he main objects 
of it are to facilitate inspection and to provide, if necessary, means of 
checking that of the Special Kanungo or Patwari Moharrir, and to verify 
the amounts credited into the Treasury. 


Each entry in the Register shall be attested by the Presiding Officer 
of the Court, in the columns provided for the purpose, in token that the 
amount has been credited to Government as required by rule (Hi). 

(x) If the application is made to a Court, which is not situated at 
the district head-quarters, the Court will forward the application to the 
officer-in-diarge, togeher with a certificate that the fee of Rs. 6 has been 
recovered and credited to Government as in rule (///) and will either issue an 
open Com'mission to him or will send interrogatories. 

(xi) The officer-in-charge will then transmit the application to the 
Special Kanungo or Patwari Moharrir together with the interrogatories, 
if any, and will call upon him to prepare the excerpt required and to attend 
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to j^ivc cvicIcMHc. When he attends, his evidence, whether in the form of 
answers to interrogatories or otherwise, must be recorded on oath. The 
(>fh('er-in-{'harge must see that the Special Kanungo or Patwari Moharrir 
complies with rule {v) above, and his attention is particularly drawn to the 
provisions of Order XXVI, Rule 18. The examination of the Special 
Kanungo must not be postponed for the absence of parties. The outlying 
Court must inform parties that their presence at Sadr is necessary if inter¬ 
rogatories have been issued. 

ixii} W'ht'n the evidence has been recorded, the officer-in-charge will 
fiN the excerpt fee and the application will be returned with the evidence 
and the re|X)rt, if any, together with an intimation of the amount of the 
excerpt fee to the Court of issue. Any additional excerpt fee payable will 
be recovered from the partv concerned at the next hearing before the Spe- 
( ial Kanungo’s or Patwari Moharrir’s evidence is admitted to the record 
and, will be credited to (lOvernment in the 'Freasurv bv the Court in the 
manner prescribed in rule (///) above. 

(xiii) The officer-in-charge and the Court must understand that the 
Sp<*('ial Kanungo is to be used onlv for the purpose of obtaining informa¬ 
tion which is not readilv available. Thus he must not be asked to prepare 
copies of pedigree-tables or of histories of villages, which can be obtained 
frem the Copying .Agency. Nor must he be required to search for ins¬ 
tances in support of or against an alleged custom, or be used as a Local 
Commissioner. 

{xiv) 'I'he Special Kanungo or Patwari Moharrir should report at 
once to the officcr-in-charge any cjise in which he considers that rule ( iii) 
being infringed. 

(.v-e) It is the duty of the officer-in-charge to control generally the 
work of the Special Kanungo or Patwari Moharrir and the use made of 
him bv i 1 h‘ C'ourls and to report any irregularities to the District Judge. 

(a;’() An inspection bewk in Form C for recording no 4 es on inspec¬ 
tions of ('ourts will be maintained and kept in the office of the District 
judg(‘. Hut it may be used either bv him or by the offiecr-in-c'harge. 

(xvii) riic' District Judge is expected to watch the system carefully 
and to record his inspection notes in the inspection hook. 

h’otc .—-rhe special Kanungo or Patwari Moharrir at Dcra Cihazi 
Khan is allowed, as a s|X,‘cial case, to prepare excerpts in land rent cases. 

(I'or forms of registers prescribed .\'ce Chapter q of the Rules and 
Orders of the High Court of Judicature at Lahoie, Vol. I, pages 5 and 6) 

Function of Special Kanungo. 

Under the law ns stateil in section (>5 of the Evidence Act evidence 
may be given as to the general result of documents when Ihcv consist of 
numerous accounts or other dtx'uments which cannot convenientlv be 
examined in Court and the fact to be proved is tJie general result of the 
whole collection by a perst>n wlm has examined them am! who is skillc'd 
in the examination of such documents. One of the functions of the Special 
Kanungos who have recently been entertained to assist the Courts of Law 
in the examination ot the Revenue Records is JJ*ve evidence under the 
t lause above quoted when the circumstances are such as ta justify it. Another 
ot ihctr lunctions is to pul the Records before the Courts in order that the 
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Courts may examine them foi themselves; and, when direcied to do so, 
to draw attention to those parts of the Records wjiicli the Courts ou^hl to 
examine. But it is a complete abuse of the functions of tlie Special 
Kanungos to require them to give oral evidence of the contents of a docu¬ 
ment such as the record ot a miiafi enquiry which ought to be oxamined 
in original by the Court itself”.—per Maynard, Financial Con-fmissioner in 
Gilani Shah and another v. Mst. Hassan and of tiers (1922 L. L. T. 12). 


Evidential value of Records-of-Rights. 

See Author’s Commentary under section 44 of the Punjab Land 
Revenue Act, 1887 pages 354 to 366. 



APPENDIX VIII. 

ADDENDA. 

Section 8— page 71— creating occupancy tenure by a co-sharer in a 

joint-holding—whether permissible. 

{/) I (ituhii Hunt V. Miinslii Hn n nnti tniolhci '— C’vi! Appeal No. 602 
of 1918, decided on 13th May, 1918. 

B\ a deed elated 3 "r“* 9*3 elclendant No. i created occupancy rigfhts 
in favour of plaintiff in 15 kauals 17 marlas of proprietary land in separate 
possession of dtdendanl No. i and 31 littntils 8 ninrhis Ix'in^' defendant No, 

I s undivided share in a joint holding". Plaintiff sued for possession. The 
District Judge lield— 

Hut he can at present at any ratt* onI\ get possession as occupancy 
tenant ol the 15 katntls 7 nntrltis ot which defendant No. i is in separate 

1*1 1 1 * ^ same time he cannot get possession 

phy.sical or symbolical of the share in the joint holding. 8 P. W. R. 1912 

is a clear autliority against any such course, as it is, defendant No. i is 
himsell only in symbolical pt)ssession ol li,is share in the joint holding, and 
I am not prepared to superimpose yet another legal fiction upon this pos¬ 
session by <lcclaring ilie plaintiff entitled to symbolical possession of occM- 
paiuy righls is an undiviJed share of a jonit holding held in symbolical 
possession by defendant No. i. When and if the joint holding is divided 
the plaintiff may tlun sue for occupancy rights in 31 knnals and 8 marine 
out cl the share whith comes to defendant No. i'\ 

It was held on further appeal by IVilhcrforce —“8 P. W. R. 1912 
appt^ars to Iiave no applleation to ibis ease as it dealt with a transfer of 
spciilu numbeis o( a joint holding’. In the present case no specific num- 
hcis liavc heen transferred ami plaintiff merely derives joint possession 
ol the ith share licld hy defendant No. i. I do'not understand why he is 
not (Mititled to such share. Defendant No. 1 cannot be considered as being 
in merely symlndical possession tff the joint bolding. He and his other 

co-sharers are still in actual joint possession and plaintiff is entitled to the 
same pt>sition as the transferor”. 

(/■/) Mnnshi Hnni ,ind ,nti*lhcr v. Kcsh'ivn XanJ and others, — Case No 
M 77 * 9*7 <bclded on 

The District Judge held_ 

“Ilu' dictum contained in tlu’ ruling given as S P. W. R, 1912 is 
perfct ily clear that hclorc a proprietor can make over any land part of a 
joint lioldmg to another party in oivupancy tenure, he must first get the 
holding partitioned so as to become sole owner of the particular'fields; 
further it says nothing in the shape of alienation of individual fields can be 

the'^holding-”^'^'"*^ ^wishes of the proprietors of the great majority of 

Chcris y. lul.l on fur.her appoal-'-The. land in suit is a part of a 
join, hoi,lino Ml wlnoh phuntill niul defendant No. 3 are avsharers. As 
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K “-sharers held separate possession of various olots 

and the land in suit was in possession of defendant Nn o ^ ^ ^ j 

occupancy rights to defendants No. i and 

Plaintiff sued for possession and the first Court g-ave plaintifi merelv 
a declaratory decree declaring that plaintiff’s rights should not be iffectCMf 

sessbn^brreaso°““r""^ -''-®^''‘' whenever plaintiff became entitled to pos 
.ession by reason of partition or succession. ^ 

Plaintiff apealed to the District Judge, who on strength of 8 P W R 
to the Cott appeal 


1 • '''■ ' 9 '- ‘o distinguishable, for in that case th» 

No" part possession of the land in suit. But here; defendant 

o ■ possession, and is entitled to hold possession till partition 

'ru tlian before the occupancy rights were created' 

fho first Court’s decree fully protects the plaintiff’s rights. 


So long as a co-sharer holds separate possession of a part of a joint 
holding I conceive that he has a right to arrange for its cultivation.He 
can, 1 imagine, put m a tenant for a year or for a term of years 
but any such arrangement is subject to the understanding 
t at If the landlord loses his right to possession the tenant is liable 
to ejectment and cannet plead that he has a right .to stay on. He can 
have no more right than his late landlord and the landlord’s right to pos¬ 
session having ceased the tenant’s right also ceases. If on partition the 
portion of land in question falls to the landlord there is of course no trouble, 
but if It falls to another co-sharer the tenant must turn out. So too if the 
tenant dies sonless and the other co-sharers become entitled to possessio i 
by inheritance the tenant is liable to be evicted. The creation of occupancy 
rights by one co-sharer cannot be held to be binding on the other co-sharers 
but until the other co-sharers are entitled to possession of the land in 
question I cannot see that there is any need to turn the tenant out”. 


Declaratory decree passed by the first Court was restored in this case 


(2) Sections 50 and 77 (3) (g) —co-sharer landlords. 

Sections 50 and 77 (3) (g) relate to suits between the landlord and 
tenant and in cases where the land is owned by a number of persons join'.ly, 
landlord in these sections means all the co-owners collectively. 


Where some of the co-sharers landlords took forcible possession of 
the land in possession of the occupancy tenants, and it was not shown that 
the possession was taken on behalf of all the co-sharer landlords, and the 
occupancy tenant brought a suit for the recovery of possession more Hian 
one year after dispossession. 


Held : that section 50 was applicable as in taking forcible possession 
all the co-sharer landlords did not act collectively. The suit was govern 
ed by the Limitation Act and was not barred. The jurisdiction of the 
Civil Court was also not barred. 

Mughli v. Ladha Mai and others = A. I. R. 1937 Lah. 258; 1928 Lah. 
895 foil; II P. R. 1886, 16 P. R. 1887 and 3 P. R. 1889 ref. 
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(3) Section 59 - page 220—presumption for long occupation. 

Where one of the two brothers whose rights were identical has been 
shown to have been in possession as an occiipancv tenant in 1842 and then 
in 1882, a fair presumption arises that the land was asquired by the 
brothers from their father. 

.S//er Dil v. Shah Xfmuio mid tdiicrs A. I. R. 1937 hah. I4i=(i936) 
38 V. h. R. 432 (See also page 220) ; case-law discussed. 


( 4 ) Section 77 ( 3 ) (h). 

A suit for possession by the landlord against the mortgagee from the 
last occupancy holder and others without payment of the mortgage charge 
is covered i)y section 77 (3) (h|and is as sucti cogni/ab'.e only by a Revenue 
Court end the mere fatt that the landlord was claiming possession on the 
g^roiund that the tenancy had become extinct on the death of the last occu¬ 
pancy holder or that the issue allected only on,* of the defendants did rot 
make any manner of dilTcrencc. 

Ru'hpdl V. Sujmi Singh A. /. R. 193b Lah. 4b= m>35 R. L. R. 842. 

( 5 ) Section 77 ( 3 ; (g). (i). 


Section 77 (3), clauses (g) and (/) Punjab Tenancy Act govern a suit 
, a dispossessed tenant against the landlord on the basis of a lease for 


temporary cultivation, and it is immaterial whether the suit is for posses¬ 
sion or merely for compensation for wrongful dispossession. The case is 
cognizable by a Revenue Court and not by a Civil Court in either case. 
(* 935 ) L- K- 836. 
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OTHER RIGHTS OF TENANTS IN LAND. 

Whether trees included in the definition of land for the purposes of 
section 4 (1) of the Punjab Tenancy Act, 1887. 

“Land” as defined in ihe Punjab Tenancy Act, 1887 means ‘land 
which is not occupied as the site of any building in a town or village and 
is occupied or has been let for agricultural purposes or for purposes sub¬ 
servient to agriculture, or for pasture, and includes the sites of buildings 
and other structures on such land.’ No mention is made of the “trees” 
standing on the land. We have, therefore, to examine whether “trees” 

are also included in the definition of “land” within the meaning- of this 
Act. * ^ 


According to sub-section (2) of section 3 of the Punjab Courts Act, 
1884, “land suit” means a suit relating to land as defined in section (4) 
(1} of the Punjab Tenancy Act, 1887, 'o any right or interest in such 
hind. In Dhani Das v. Aya Ra 7 n and another^ a suit for possession of 
half a share in an orchard, that is, in the fruit trees, was held not to be 
“land suit” within the definition of this term. This was followed in Yaru 
and others v. Add and others- where a suit for date trees—no claim being 
made in respect of the land upon which the trees stood—was held to be not 
a “land suit,” within'this definition. But in ]\’aU Muhammad and others 
V. Marian Bp it was remarked by Kattigan, J—“When a man has a right 
of occupancy in land, he must be regarded as having a right of occupancy 
not only in the actual soil itself, but also in everything which is so attached 
to the soil as to be deemed an integral part and parcel thereof. The trees 
in a garden while growing are really part of the land on which they stand, 
for in such a case quid quid planlattir solo, solo cedit. This maxim can¬ 
not be accepted in this country as having the wide meaning attJiched lo it 
m England (see Chatiirbhuj Mararji v. Bennei^ and ordinary fixtures, 
which by the law of England would be considered as forming part of the 
land to which they are aflixed, would not necessarily “go with the soil” in 
India. But the maxim does, I think, cover the case of trees growing in 
the earth. Such trees are certainly “immovable” property as defined in the 
General Clauses Act, 1897, and though the definition of “land” in Act 
XVI of 1887 does not in so many words include “things fastened to” 
the land, I cannot but think that, in the case of an occupancy tenant’s 
rights in land, the rights in land of such tenant must extended to the trees 
on the land, the trees being in this case identified with and forming a por¬ 
tion of the land.” The above two rulings were distinguished on the ground 
that in those the plaintiff distinctly asserted that he claimed no interest in 
the land, but only in the trees. This last ruling has not been dissented 
from in any subsequent ruling. 

1- J5 P.R. 1892 (F. B.) 

2. 46 P. B. 189.'^. 

3. 52 P. R. 1906. 

4. I. L. R. XXIX Bom. 323. 
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I he more equitable view may be to regard “trees”, especially fruit 
luanng trees, as an improvement with reference to a tenancy, as has al¬ 
ready been remarked on page 36. 

But we are not concerned here much with this academic discussion. 

\\ hat we have to know are the respective rights of landlord and tenant in 
liees m the land held by a tenant. 

Respective rights of landlord and tenant in trees on the land held by a 
tenant. ^ 

Whether the proprietor or the hereditary cultivator is entitled to trees 
oil the land in the cultivating^ occupancy of the latter, will depend; first on 

!' ’7 ‘I’e proprietor or bv the cultivator or whe- 

tlR they g-rew spontaneously during the latter's occupancy ; and- second 

on the custom of the country in regard to trees so plamerlor grown.^ 

It was held in S/ier,i v. CJiarln ami olhcK;‘—“U cannot be affirmoH 

en-growing on land occupied bv a hereditary 
tenant belong absolutely to the tenant; /„c> ,he 'rule is the olheV 

\\,i\, 010.. hat the trees helong to the person who is the proprietor of the 
and on which the trees grow, and the burden of prox 7 igThat the trees 

tbl" UMiant.-’ rests on 

Hie talcutla High Court has also held that, the property in trees 


Br.»v,l,, ,.!■ pI.mbTS L(''K-r hv for' 

.i..l i,„; 1... z,""p'”"”' "s'" »f 

landowner; if the trees are on iL , ’Property of thf 

i Mstom must be followed-|Cus,'s Revemm Mutual, page^"'^l 


( 1 . 


I” 


14 V. V. ]Siu, 

1 12 P. R. 188'{ ; See also (>I P R 1 n ^ 

L U. K. XXVI Cal. p 74^ = ** ^ ‘ liXM (Rev.) 

See also W. R, iSt'.J, otiT 

I T V X v'i W- R- P P- l-'t 

'• 1^. K. 11 All, 80r»: I L U V Ml im.' 

I, L. b.. Vin All 117 • I I R ill’*,’--., 

Rathgan’s^Durest^ orCiUloi^^^ 

See also Cost's Revem7Xnua774/'"''“^ = -1 P. R. 1875; 
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The occupancy tenant i.s also entitled, in the absence of any spe. ial 
custom, to the fruit of trees j^rowing- on his holding, and to the "gum de- 
posited on such trees.^ ^ 

Similarly a proprietor has no right unless secured bv the 7vtijih-n'-arc 
or custom, to ^ cut trees on an occupancy. An oecupanev 
tenant can restrain his landlord in the absence of special custom, from cut¬ 
ting trees growing on his holding.*^ The right depends on {a) uiievher 
they were planted by the proprietors or tenants, or grew spontaneously 
during the latter’s occupancy, and {b) on custom.*^ If the trees be under 
Uie care, and consequently in the possession of the proprietor he can 
appropriate them to his own use without the tenant’s consent.^'' 

In a particular case where the 'nuijib-ul-ura. laid down that a 
mahk could not sell or plant trees without permission, and that the owner 
could deal with trees on his land as he liked, it was held that the proprietor 
was entitled to cut down a tree in the ghair malik's compound.*' 

A wajib-ul-arz provided that “tenants can with the consent of 
and after informing the landlords cut trees when required for agricultural 
implements and for the repair of dwelling houses.” Held, that this 
did not entitle the landlord to refuse his consent Without assigning any 

reason, and the intention really was that the tenant jhould ordinarily be 

entitled to cut down trees for the purposes mentioned, but that the 
landlord should have the opportunity and the right to prevent the 
unjustifiable exercise of his power or its abuse. 

The applicant, occupancy tenant sued the landlords for the price of 
a ktkar tree cut and removed by the latter from the land of the occupancy 
tenancy. The wajib-ul-arz of the village( Fatehpur, TahsilGwgevd) provided 
that the trees growdng in the land of an occupancy tenancy are not the 
property of the occupancy tenants, but that they may cut them in order 
to supply themselves with agricultural implements, with the consent of 
the landlords. Held “ the decision tnat a tenant is not entitled to 
recover from his landlord the price of a kihar tree cut by the latter, does 
not, ill fact, involve the inferences which are above suggested. A tenant 
may be entitled to prevent a landlord from cutting a tree on the ground 
that the cutting of it would deprive him of wood required for agricultural 
implements or of other conveniences, such as shade for his cattle, to 

which he is entitled as tenant; and he may be able to enforce this right 

by a suit for an injunction, and yet he may have no claim whatever to 
the price of the tree. Again, he may have a right to prevent the landlord 
from cutting an undue number of trees, w^hen he would have no right 
whatever to prevent him from cutting one only, on the ground that 
cutting, when carried beyond a certain point, would deprive him, the 
tenant, of the means of exercising the right to take wood for agricultural 

implements.A landlord is not entitled to cut dowm trees of a tenancy 

held by an occupancy tenant without the consent and contrary to the 
interest of the tenant. This principle is fully applicable here.^'’ 


9 . No. 1360 of 1876 ; Rattigan’s Digest of Customary Law. Para. 2'0 (d) 

10 . 95 P. R. 1867 ; 61 P. R. T88I. 

11 . Rattigan’s Digest of C.'uslomary Law; Para. 220 (e); 61 P. R. 1873 : 4 P 
1875 : 9 P. R. 1904 (Rev.); 6 P. R. 1917 (Rev.). 

12 . 14 P.R. 1867 (Rev,). 

4 . P. R. 1875 . 

13 P. R. 1877 . 

2 k. R. 1908 (Rev.)=Subhan v. Niamat Khan. 

Pokliar V, Amir and otIiers =5 P. R, 1917 (Rev.) 
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Although according to the wajib-ul-arz the trees are the property 
of the landlord, the occupancy tenant has certain rights in the trees 
growing on his land, and a landlord cannot be allowed to cut down and 
sell any tree he likes contrary to the interest of his tenant. 

According to tie t<»rins of a wayffe-zf/ rirz the tenant was allowed to 

cat one tree out of the trees growing on his holding for the 
purposes of marriage or funeral wi.h the permission of the 
lambardiir and was allowed to cut chil trees on payment. Held^ that there 
\vas nothing in the terms of the wajib-ul arz to show that the landlord 
was bound to preserve the trees for the use of the tenant and that the 
tenant had no such interest in the trees as to restrain the landlord by 
means of a peri etual injunction from cutting down the trees.*^ 

Tenant-at will. 

A tenant-at-will (better a tenant without a light of oecutancy) has no 
right todiL trees for any purpose under any i>relence without the leave 
of the owner.Tenants of this class cannot, in the absence of custom, 
cut trees, grass or wood for their own purposes, or sub-let their holding, 
except with the consent of the landlord.^® W'here a tenant has the 
iri\ i!ege of cutting trees he must exercise this right during the term of 

hi> tenanew, and cannot do so afterwards.** 


Rights of pasturage and partition of village common land. 

In the absence of any special custom every tenant Laving a right ol 

occupancy shall be deemed to possess the right of grazing agriculturaf 
cattle on the common land, and to water them from the common lank.^ 

The proprietors may, however, exclude a portion of the common 
waste land from rights of pasture, provided sufficient grazing ground is left 
lor the village cattle. In Hira and Haji v. in a suit by occupanev 

tenants against ]-ioprielors for a declaration of right to graze their cattle oil 
the original common land, the lower appellate Court held that the 
plainlifi’s light was conditional on the land continuing shaviilat, and that 
as the land had been partitioned in 1S7I, the right ceased. The plaintiffs 
based their claim on the xvajib-ttl-arz prepared previous to partition, 

which provided that all the village cattle were to graze in future upon 

the common land of the village without distinction of proprietors and 
mm-proprietors. Plowden, J. on further appeal held—"The grazing right 
was declared in the xi\ijib iil-aiz not of tenants only, but of all proprietors, 
and as declared llieii, it extended over the whole de/i as then 

eonstiUUed. But this cannot he held to exclude absolutely the liability of 
the siniiilitl ill'll- In be partitioned at the will of the proprietors collectively, 
and to he dealt with thereafter by them severally, each as owner of the 

p( rtion alloUed to them. At the same time the partition could not of itself 
ly conveiting the property divided from joint pro|.erty into several 
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property, extinguish the right of grazing over it. The ri^ht of grazing 
over what was shamilat at the time of settlement and the proprietarv 
right therein, may and do co-exist side by side, both before ajid after 
partition. Neither right overrides the other so as to extinguish it, 
but each right limits and is limited by the other. The proprietary rights 
of the proprietors whether collectively before or individualIv after 
partition, may be fully exercised so long as this exercise leaves sufficient 
area to graze the cattle of the non-proprietors. But the mere act of 
partitioning the shamilat does not entitle the non-proprietors to sue the 
proprietors to have portion of the original shamilat sufficient to graze 
their cattle demarcated and reserved by a Civil Court. When, however, 
a large portion of the orginal shamilat has after partition been enclosed 
or reduced to cultivation and the non-proprietors’ grazing rights are 
seriously threatened, they may jointly sue the proprietors to prevent any 
further interference with what remained open of the original shamilat, or 
possibly to have some portion of the enclosed or cultivated land thrown 
open, so as to secure to them the proper enjovment of their grazing 
right.” 

% 

"I'he same view was upheld by Jiitice Coldstream in A so v. Bishan 
Singh, In Inder Sitigh and others v, Jai Singh and others^''^ho ii 
been held that a provision in a wajih-id-arz entitling the village cattle to 
graze on the common land of the village without distinction of proprietors 
or Oon-proprietors, does not take away the right of the proprietors to 
partition the shamilat and bring it under cultivation if they d.sire to do 
so provided a sufficient area is hft for the necessary cattle of the non¬ 
proprietors to graze on. 

It was held in Gurdttta v. Dheru^^ that where non-proprietors enjoyed 
grazing right over shamilat, they were only entitled to h ive a reasonable 
area set apart for their animal to graze upon, and it was held in Hans Raj 
V. Narain Chand~' that the word tnuweshi in the xvajih-nl-arz conferring 
grazing right on non-occupancy tenants and other residents over the 
shamilat should be confined for cattle used for agricultural and domestic 
purposes and should not include sheep and goats kept for trading 
purposes. 

In Sundar v. Wazira^^ it was held by Johnstone, J. that a suit by 

occupancy tenants against the whole of the individuals forming the 

proprietary body to establish that they in common wi.h all the residents 

of the village were entitled to graze their cattle over the village common 

land, and that therefore, it should be exempted from partition was not 

barred from the cognizance of the Civil Courts either b}*^ clause ixvii) of 

S. 158 of the Punjab Land Reveuu* Act, 1887 , or by clause (f) of S. 77 ( 3 ) 

of the Punjab Tenancy Act, 1887 . The same view was upheld in Nandu 
V. Jatmal,^ 
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Sec nl^o Author's cotmnentary or the Punjab Land Revenue Ac/, /5/?7, 

pai^,es 493 — 496 - 

Tenant’s rights to collect dry wood and dry grass. 

Ill tile ahseiise any special custom, every tenant having a right of 
occupancy shall be deemed to jiossess the right to collect dry wood and 
dr\' grass for his own use.'*’ Certain hereditary tenants of tnanza 
Mangharwal, District Hoshiarpur, claimed the right to cut wood and grass 
from the village shainilat, not only for their own agricultural purposes, 
feeding cattle, ttc. but for sale. The proprietors resisted the claim. It 
was held that the teiiants had failed to throve that thev ha ‘ any such rigit 
b\’ easement or custom.^’ 

In a suit by a ptirtion of the i>roprietary body of the village disputing the 
right of the hercvlitary cultivators to cut grass from a jdot of land formed 
into a grass preserve by the proprietors out of the ban banjar of the village, 
and for damages ftir loss or profits they would otherwise have made from 
it, it appeared from the ivajih-nl-arz that the whole ban banjar was owned 
as shainilat dch by the proi*rietors, but that the cattle owners of the village 
were entitled to graze their cattle thereon without distinction of proprietors 
and non-proi>rietors. the proprietary tenants also being entitled to take 
grass, straw and wood in the ban banjar, hut not to share in the fees paid 
b\' outsiders who casually grazed on these lands. It was found as a 
fad that there was sufticient grazing for both proprietors and non- 
proprietary tenants in the portion of the b tn banjar which was not 
enclosed and preserved. It was held that the plaintiffs were entitled to 
succeed in their suit, the defendants having failed to show that where 
certain land, part of what was potentially common grazing ground, had in 
fact been excluded from the actual common grazing ground, leaving a 
residue sufficient for grazing all the village cattle, and when the produce 
of the reserved tract had been sold for profit, they, as hereditary tenants 
were bv custom entitled to share in the profit, which prtina facie would 
belong to the proprietors by reason of their proprietarv right.^ 

Tenant-at-will has a right to graze agricultural cattle on the common 
land, to and water them from the common tanks.^^ 


Rights in shinnilat land. 

An occupancy tenant who occupied a portion of the shatnilat land 
with the consent or the acgniesceiice of the proprietors for agricultural 
pnrIH)^es, cannot be disturbed in his possession so long as he remains a 
tenant in the village and uses the site for the purinise for which it was 
given ; but if he diverts the site to other purposes, as for instance, to build 
upon, and disclaiming the title of the proprietors, sets up a'u adverse 
title in himself, he forfeits his rights of user and is liable to ejectment at 
the suit of the proprietors. 


:i). Casts UfviMiue Maiimd. page-Id; iMittingan's Digest of Customary Jaw 
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JAGIRS AND MUAFIS 


“mtiafi,” “inam,” and “rent-free holding” 


The terms “ jagir,” 
explained. 

Iv ""tjccifi", “in.zm", and “ rent-free holding ” all equal- 

whicrthecp of the Government Revenue. The several terms by 

^ holding is commonly, but ifot alv^a^ 

to^it wh^ f ajagir, and lias conditions of succession and service attached 

usuallv a mere" ‘o other classes of assignments. An ina,n is 

conditfoiis /n h^A “ction from the village assessment with or without 
and ver attached.—A muafi is usually, but not always, a small holding 

for J, himself owns and cultivates his holding 

irtS'sSne^Se^^ rent-free holding are frequently u,-ed 


According to the original meaning, the terms muafi implies that the 
holder of a plot of land is‘excused’ from paying the Government 
Kevenue and usually it would the person’s own land that is excused from 
revenue payment, or a grant of land at disposal, of the State has been 

made revenue-free.” But in the older days, when proprietary right was 

ess thought of, the State no doubt granted iiiiiafi in a village, or plot of land 
which was already in the occupation of someone else. Here the muafidar 
contended himself with leaving the original occupants in possession, but 
he took batai from them. The practical distinction then came to be, 
hat the j igir was a grant w.th condition of service, and the muafi was a 
grant without such condition. The terms '‘jagu" and 'Unuafi" now, however 
have come to be used very much as synonyms. This is owing to the fact, 
that service is not required now as the condition of the grant. [See 
A. 1 . R. 1930 Lah. 46 , 10 P. R. 1886 (Rev.) and remarks on page 19 of 
Authors commentary on ‘the Punjab Land Revenue Act.’] 

Sub-settlement of land revenue with the assignee or his heir—its effec 
on his status — malguzars {theuedars) or inalguzars (thekedars) 
muafi manzabia — their status. 

In early settlements the question of the status to be assigned to an 

assignee was closely connected with that of his right to claim settlement 

when his grant was resumed. His admission to one involved the idea 
that he possessed a proprietary right of some kind. The circumstances 
under which an assignee or his heir is entitled to a sub-settlement have 
already been explained on page 418 of Author’s commentary on the Punjab 
Taud Revenue Act, and may be referred to with advantage. One general 
broad principle laid down is that a sub-settlement cannot be given to a 
muafidar or to a muafidar's heir unless his previous connection with the 
land has been of a proprietary character, nor could such a ?ub-settlement 
be given if the owner is in cultivating possession or has otherwise had full 
proprietary control of the land. 
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Rule D. 1. [(3) (0] of the Rules under the Land Revenue Act, 1871, 
laid down— 

“ The settlement shall be made with the proprietary body of the 
villa.cie or patti, or with the proprietors of the land in severalty, if an)*, 
excej't ill the following cases, in which it shall in the first instance, be 
offered to the late assignee or his heirs as an intermediate tenure :— 

(/) Where they reside in the village, and own or cultivate the land; 

(//) where they have planted gardens, or have tombs, temples or 
Iniildings on the land ; 

(<'m) where they have sunk wells and improved the land ; or 

(/v) where they can show some special circumstances connecting 
them with the land. 


'1 he mere receipt by the tnuafiiiar of a share of the produce is uo‘ 
sufficient to decide the issue in favour of the nniafi.iar^ because that shar-' 
has been levied merely as revenue. If over and above the receipt of tha*- 
siiare a considerable portion of the piivileges of an owner as defined above 
have been enjoyed by the tnu ifidar^ his claim to be continued in those 
privileges should he sujiported. If on the other hand, he has not had any 
I)ossession of this nature, then the persons in proprietary possession are 

entitled as of right, to a cash assessment at the rates and on the conditions 
sanctioned by Govt. [lO P. R. 1886 (Rev.)] 

I he following remarks quoted in para. 183 of the Settlement Manna 
are also w n th perusal— 

It must 1 e remembered that it is often difficult to decide from 
some of the order settlement records whether or not a tnuafidar 
was admitted to be the owner of his ntttafi plot. His name was 
usually shown in the ownership column with the title of 
tnitofijar. Sometimes a note was added that he was owner 
as well as an assignee, or that another person was owner. 
1 he tendency in later settlements has been to assume that the 
fintiifiJar had no proprietary title, and to record his fields as 
ccmimon land of the village, if no individual preprietor 
api eared to have any special connection with them. When 
settlement is claimed a careful inquiry must therefore be made. 
1 he manner is which the grant was originally acquired, 
and the question whether at that time the land was waste or 
under cultivation and whether ttttnjfi.i irs have cultivated 
themselves or arranged for the cultivation, putting in and 
ejecting tenants at pleasure are of great importance. Although 
possession for three generations does not entitle the heir of a 
innaHditr tu settlement if another person really has exclusive 
ownership of the land, length of possession may be a weighty 
element in the consideration. If it is proved that the «iuaji(fars 
have tonihs, temples, or buildings on the land, or that they 
ia\eidanted g.ydens, sunk wells, or effected other improve¬ 
ments dne weight must be given to these facts. The mere 
act that a itmafidur always realized his dues by a share of the 
produce as a landlord would have done, docs not prove that be 

earliest settlements tnitafi plots were 
cxc udeil from assessment and the assignee was frequently 
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allowed to realize as before the old hakimi hissa in grain and 

notwithstanding that a cash assessment may afterwards ’have 

been fixed at re-settlement in pursuance of standing orders 
o facilitate the calculation of the amount of local rate the 
ormer arrangements as between the assignee and the cultivator 
\\ere often continued without dispute. On the other hand 
the fact that the viuafidar paid a small proprietarv fee or 

mahkana m grain or cash to the village comniunitv or some 

individual member of it, must not be taken as conclusive proof 

that he had no kind of inferior proprietary title {malikiyat 

adna). His heir will still be liable to pay malikana though a 
settlement is made with him ” 


where the result of the muafi tenure has been to establish in 
owiiership, wholly or partly independent of the village 

whF h F- settlement of a resumed muafi 

L seilm f f subordination to 

the .settlement of the whole estate. [lO P. K. 1886 (Rev.)]. 

Settlement of land revenue made with heir of muafidar -Does it confer 
any right on him as such ? 


The above paragraph describes the circumstances under which an 
assignee or his heir is entitled to settlement of land revenue made with 

u- settlement of laud revenue has been made 

vvitn turn, lead to the conclusion that the assignee or his heir as such hai 
any proprietary right or rights of occupancy in that land I- 

In Santa Singh V. Mst. Budhwanti (108 P. R. 1892) the question for 
reference was— When a not being an owner of the land has 

during the continuance of his muafi giant a right (otherwise than as 
enautj to retain possession of the land against the owners, and such 
muafidar has died and the muafi has been resumed but the settlement has 
been made with an heir of the muafidar, has such heir the right (otherwise 

than as tenant) to retain possession against the owners?” It was held— 

In dealing with this reference we desire to guard ourselves against being 
held responsible for any of the opinions or assumption.-, contained in the 
question. We regard a muafidar simply as the assignee of the Government 
right to revenue for particular land. He has not, necessarily any right of 

* I* C Sd j may possess such right, 

ine right of owuership of the land and the right to receive the 
revenue, or things quite distinct. A settlement of the revenue payable 
for a period, or a remission of a revenue for a period consequently 
should not affect the right to own or possess. Neither when the imiafi 
IS confiscated by Government and a settlement is made after the imiafi.iar's 
death with his heir should this affect the proprietary right or the right to 
occup 3 \ If the heir has no title to own or occupy, this settlement with 
him, so far as we can see, may only impose a burden on him for nothing. 

We should say, therefore, that the answer to the question, whether the 

heir is entitled to retain possession against the (origiial owners) after 

he has been settled with, depends entirely on the terms of the original 

grant to him by the owners and is unaffected by the settlement 
operations.*’ 

In Sadhu Ram and others v. Chuhar Khan and another (A.T.R. 1928 

hah. 690) also it has been similarly held that the mere fact that settlement 
operations are conducted with the malguzar or the revenue is due from 
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him does not confer any right to proprietary possession of the land on the 
inalgitzar. (See also A. I. R. 1925 Lab. 391.) 

Status—inferior proprietors—superior proprietors— occupancy 

tenants. 

To determine the real .'status of the miiafidar or his heirs if the vixiaji 
is resumed or otherwise, we must therefore find out what the original 
conditions of the grant were and how the Diu ifi.iar and his heirs have 
Keen dealing with the land. If it is proved that the land in question has 
Keen the exclusive property of a certain person from the very beginning 
while the wn ifidar or his heir has been arranging for the cultivation of the 
land, ejecting tenants, putting in other tenants, sinking wells, planting 
gardens, making any other improvement in the land or the like, his 
connection with the land is certainly more than a mere assignee of land 
revenue and he is entitled to continue enjoying the privileges which he 
has already i)een enjoying. Generally in most of the cases falling in this 
category his status amounts to an inferior owner which may be called 
adna malkiyat^ luuk'irrirdari, etc., according fo the general term used in 
each particular locality. But the incidents of the tenure and the rights 
enjoyed by him are as stated above viz,, the rights wnich l:e has been 
enjoying from the time the grant was made to him. The original owner 
who will be called superior or ala uialik in this case sometimes enjoys pro¬ 
prietary fee chargeable from the inferior owner over and above the amouut 
of the land revenue which the inferior owner has to pay for tliat land, -.u 
acknowledgmout of his superior title. In other cases he may establish 
his claim to such a proprietary fee if he can do so. It matters little if the 
xiiuafidar or his heir is entered in the jamabundi in the column of 
proprietorship below the oiiginal owner or is entered in the column of 
cultivation. His status remains unchanged. 


It may i)e of interest to note that if the status of a mnafidar or his 
heir is found to amount to that of an inferior owner, it is just possible 
some body may have ac(iuired right of occupancy under him in that land 
if he has fulfille.i the conditions laid down in the Punjab Tenancy Act for 
actiuiring such a right In that case the occupancy tenant will be hold¬ 
ing land under the inferior owner and not under the origina 
owner. 


As superior proprietor (ala malik). 

It is not a curious fact that the right of a tnuafidar or his heir may 
amount lo superior proprietorship with the original owner as inferior pro- 
pnetoi under him. A village was founded bv the predecessors-in-interest 
ot rospondeuts, the present recorded owners. In Sikh times a predeces¬ 
sors-in-interest of appellants obtained the village in assignement, and found 
1 in a \er> unprosperous condition. He made arrangements for extend¬ 
ing the cultivation in a and effecting improvements. His successors con- 

or les.ser degree, to make improvements and arrange for 
cu i\a ion, and realised their dues in kind until the assignment to them 
o It re\enue of the estate was resumed. The cultivators were most of 

held—“ It secius clear to me thal if the 
/•l.V l>eyond their former 

m-oi>rietorshtn'^^" assigMiee the rights thus acquired are those of superior 

, or taluijdan, such as are possessed, for instauce, by 
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seveta\ jagirdirs in the Kangra district, and not of miikarrirdar. As I 
understand the instructions in paras. 45 and 46, Revenue Circular 37, the 
status of mukarrirdars is intended for an ex-assignee of revenue or his 
heir, who, while the assignment lasted, exercised right of personal posses 
sion, or through cultivators put in by him, in connection with his muj d 
holding, which were beyond those of a mere receiver, but that he exer¬ 
cised such rights in subordination to the village proprietary body. The 
status of mukarrirdar is not as I understand it acquirable under such cir¬ 
cumstances as exist in the present case, where the whole village was held 
in assignment and the assignee, in exercising any rights beyond those of 
revenue receiver clearly exercised them as subordinating the village pro¬ 
prietary body himself, not himself to the village proprietarv body.” [P R. 
1894 (Rev.)]. 

As occupancy tenants. 

The old Punjab Tenancy Act, XXVIII of 1868, provided that every 
tenant who is or has been jagirdar of the village or any part of the village 
in which the land occupied by him as tenant is situate^ and who has con¬ 
tinuously occupied such land for not less than twenty years, shall be 

have a right of occupancy in the land so occupied.” [Secticn 
5 (4)]. The words in italics are important Section 5 (I) (d) of the Punjab 
Tenancy Act, 1887, also provides that—•“ a tenant who being a jagirdar of 
the estate or any part of the estate in which the land occupied by him is 
situate, has continuously occupied the land for not less than twenty years, 
or having been sncb jagirdar occupied the lard while he was jagirdar and 
has continuously occupied it for not less than twenty years, has a right of 
occupancy in the land so occupied.” The essence of these provisions is 

IbQ jagirdar or ex jagirdar must be a tenant of that land. The term. 
^jagirdar' includes '‘muafidar\ 

The rights accruing under this heading arose in various ways. In 
most villages are found petty grants made by the proprietors to persons 
who render service in teturn for which the proprietors pay the revenue of 
the land. Service is the essence of the grant. At the first Regular Settle¬ 
ments number of these grants were treated as revenue assignments from 
Government and entered in the records as such. Most of them were after¬ 
wards resumed and it was left to the discretion of the village proprietors 

to continue them or not as they liked. These were revenue-free rent- 
free grants. 

Again, it is to be remembered that under the Sikh Government and 
even before that the proprietary right of individuals was generally recog¬ 
nized in these plots of land which were in their exclusive possession, the 
Waste land attached to the village being held to be the joint property of the 
village community or claimed by the Government (see page 352). The 
Sikh Government in order to bring more land under cultivation for raising 
more revenue encouraged breaking up of waste land by assignees of laud 
revenue in the village. At the time of the annexation of the Punjab b}' the 
British Government the question of dealing with the waste land arose. In 
many villages all unoccupied waste included within the boundary of each 
estate was held to be the common property of its owners (see page 352 of 
the Author’s commentary on the Punjab Land Revenue Act, 1887). Under 
these circumstances “ shamilat deh ” became the proprietors’ while the 
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assignees were entered as tenants under the proprietary body. Sometimes 
the assignee entered into a lease with the owner himself for breaking up 
the land and bringing it under cultivation. 

All such cases should be investigated in terms of the original condi¬ 
tions of the tenure and it should he studied how the original possession 
was acquired. If this is done it will not be difficult to determine the 
status from what has been stated above. 


Right of an assignee of land revenue to realize a share cf pioduce, as 

opposed to the mere land revenue. 

The su.it was brought by a tnuafidar against the recorded proprietor, 
who was in cultivating possession for the value of one half share of pro¬ 
duce for Kharif 1912. The muafi was originally granted by Maharaja 
Ranjit Singh to the father of plaintiff " ba sigha dhannarth aur ba iwaz 
puja p.ith". It was confirmed for life after annexation in 1849, resumed 
on death of the tnuafidar in August, 1862, but was again released in June 
18-i3 in favour of his son, the present plaintiff, who had apparently enjoyed 
it ontinuously upto the present. //*;/(/, an assignee of laud revenue, as 
such, is not entitled to land revenue in the form of a share of the produce, 
nor is the mere receipt by him of such a share in the past sufficient to give 

him a title to such share in the future, unless he can show that, in addi¬ 
tion to the position of or assignee, his status includes certain 

elements or incidents of proprietary right of ownership explained in rule 
1), I. 3. (1) framed under the Land Revenue Act of 1871 on the analogous 
subject of the settlement of the revenue assessable on resumed assign¬ 
ments with the ex-assignees or their heirs, a subject now dealt with in 
para. i83 of the Settlement Manual on the principles underhiug the 
rules of 1871. 


A/so, if the owner is in cultivating possession of the land concerned 
the nature, origin and duration of such poisession are matters for. con¬ 
sideration in determining muafidar's rights.^ 


Held further, that as in this case it had not been proved that the 
plaintiff assignee had any proprietary interest of the kind specified in 10 
P. K. 1886 (Rev.), or had any time ejected tenants or admitted new ones, 
and it \yas found that the owner had been uninterruptedly in cultivating 
possession since 1832 the suit for a share of produce must fail, notwith¬ 
standing that such share had been more or less regularly paid bv the 
defendant since 1862. 


Por fuller details, see Af*//»or's cotnmentary 
Revenue A t, 1887, Appendix 111. 


on the Punjab Land 


1. i! I' 
(Uev.) 11 1>.' 


R. rilGdluv. ■, 
H. diov.): 


10 I’ K. iSSo (Uov.); 4 P. U 1837 (Rev.); 3 P. U. IRlD 
lofoiro.l to 1 i^. R, iS3j (Rev.) dissented li'oui 
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Judicial powers exercised by Settlement Officers at different 
periods. 

Shortly after annexation the Board of Adininsitration forbade 
the Civil Courts in the districts west of the Bias to entertain any 
claims for land till a regular settlement had been effected, and at 
the same time the district revenue courts were directed to confine 
their attention to the question of possession, and leave to the Settle- 
iient Officers hereafter the decision of dispute rights” (Board’s 
Circular No. 122 dated 30th May, 1849). A little later the provi¬ 
sion of Regulation of VII, 1822, which allowed a disappointed 
claimant to contest the finding of a vSettlenient Officer by bringing a 
civil suit in the District Court, was set aside with the sanction of 
the Governor-General, and the decision of Settlement Officers in all 
cases decided on their merits after full enquiry were made final ” 
subject to the usual revenue appeal.' Settlement Officers were vested 
with the full powers of Civil Courts as regards land snits.^ The 
period of limitation was fixed at 12 years, and this was sometimes 
interpreted as meaning 12 years counting back from the date of 
annexation or from the date on which the claim was first put for¬ 
ward in the district revenue courts. When the first Punjab Courts 
Act, XIX of 1865, came into force, care was taken to maintain the 
jurisdiction of Settlement Officer as regards laud suits. The 2Ist 
section of that Act provided that, when a district was under settle¬ 
ment, any special officer in it might be invested with the civil powers 
of a Commissioner, Deputy Commissioner, Assistant Commissioner, or 
tashildar for the purpose of deciding suits in respect to land, or 
the rent, revenue or produce of land. Similar provisions were embo¬ 
died in section 49 of the second Punjab Courts Act, XVII of 1877, 
and in Chapter VI of the third Punjab Courts Act, XVIII of 1884. 
Down to 1878, Settlement Officers were usually invested with the 
powers of a Deputy Commissioner to decide suits or appeals regarding 
land, or the rent, revenue, or produce of land. But in the districts 
of the old Delhi territory re-assessed between 1871 and 1878 it was 
determined to confine the jurisdiction of the Settlement Courts to 
Cases under the Tenancy Act of 1868, on the ground tJiat these 
districts “were settled many years ago and the rights of all parties 
must have been determined either by length of possession or by 
decree of Courts.’’ In 1878 it was proposed to follow the same court 
in all the districts then about to come under settlement, but ultimately 

1. Government of India No 16J2, dated 1st Septembei', 1849, quoted on page 
4l of Barkley’s “Non-Regulation Law of the Punjab.” This order referred only 
to the Ois-Sutlej and Trans Sutlej States, the onl^' parts of the province wliere 
regular Settlements were then in progress. 

2. See Temple’s Settlement i^eport, paiagraph 220, and Pinancial Commis¬ 
sioner’s Book-Circular XIVI of 1800, paragraph ’. 

( 479 ) 



I HE PUNJAB TENANCY ACT 



[App. XI. 


the jurisdiction of the Settlement Courts was made to extend to 
suits :— 

fa) under the Tenancy Act; 

(6) to alter or cancel any entry in the register of names 
of proprietors of revenue-paying land; 

(c) under section 9 of the Specific Relief Act of 1877; 

(i/) for declaration of title in land, or the rent, revenue, oi 
produce of land brought by parties in possession of 
the right claimed. 

It was also intended that claims under head ib) should only be 
cogii’/ahle hv Settlement Courts wh; re the plaintiff was in possession. 
The description under head (6) was not considered sufficiently piecise 
and was gradually expanded but the changes made were intended to 
define, and not to restrict the powers hitherto possessed in cases 
between landloids and tenants. In 1886, a fresh form of notification 
was introduced giving Settlement Officers the powers of a Deputv 
Commissioner, under section 46 (l) of the Punjab Courts Act of 1884, 
for the trial of all classes of suits mentioned in section 45 of the 
same Act, with six exceptions. The effect was to withdraw from 
Settlement Officers’ jurisdiction in suits under heads {b) and id) above, 
but to enable them to decide suits for the determination of “ disputes 
regarding boundaries of land which have been fixed by a Court or 
Revenue Officer.’’ Chapter VI of Act XViII of 1884 w is repealed 
by the Land Revenue Act of 1887, but Chapter XI of the latter Act 
enables C/overnment, if it pleases, to make laud cases in any local 
area solely cognizable by the officer makin; or specially revising re- 
cords-of-rights in that area. So far no u-ie has been made of this 
chapter and Settlement Officers are now invested only with the powers 
of a Collector under the Tenancy .Act, XVI of 1887, and their exer¬ 
cise of these powers is confined within narrow limits by executive 
instructions (see Ai)endix VI). 


APPENDIX XII 

SPECIAL TENANCIES IN THE PUNJAB 

A ^ of "Caiid Tenures in the Punjab” is given in 

^ ^ommeina^ PunjibCand Revenue Act. 

1887 and may be referred to. “ Tenure ” simply means the kind of right 
01 title by which (especially real) property is held. It thus describes the 

relation of a perspn or group of persons to certain land and the rights 

therein and the liabilities pertaining thereto. 

Of all kinds of property that in land has most deeply affected both the 

economic condition and the political career of human societies. It is 

therefore, always of interest to note the development of the idea of property 
HI land. 

Speaking of the progressive evolution of the general idea of i)roperty 
in land Mr. De Laveleye’s writes^ So long as the primitive man 
lived by chase, by fishing or gathering wild fruits, he never thought of 

appropriating the soil ; and considered nothing as his own but what he had 
taken or contrived with his own hands. Under the ]iastoral system, the 
notion of property in the soil begins to spring up. It is however, always 
limited to the portion of land, which the herds of each tribes are 
accustomed to graze on and frequent quarrels broke out with regard to the 
limits of their pastures. The idea that a single individual could claim 
a part of the soil as exclusively his own never yet occurs to any one, the 
conditions of pastoral life are in direct opjiosition to it. 

Gradually, a portion of the soil was put temporarily under cultivation 

and the agricultural system was established ; but the territory, which the 

class or tribe occupies, remains its undivided property. The arable, the 
pasturage and the forest are formed in common. Subsequently, the culti¬ 
vated land is divided into parcels which are distributed by lot among the 
several families, a mere temporary right of occupation being thus allowed 
to the individual. The soil still remains the collective property of the 

class to whom it returns from time to time, that a new partition mav be 
effected. 

By a new step of individualization, the parcels remain in the hands of 
groups of patriarchal families dwelling in the same house and working 
together for the benefit of the association. 

Finally individual hereditary property appears. It is however, still 
tied down by the thousand fetters of seigniorial rights. It is not till after 
a last evolution, sometimes very long in taking effect, that it is definitely 
constituted and becomes the absolute sovereign, personal right.” 

Thus at different times very different rights and advantages are 
included under the idea of pioperty. But for the purposes of the present 
work we are not concerned with the idea of the proprietary right in land 
or its further distribution into component parts, for as Maine has observed 

b Primitive Pi' 0 perb 3 N page 3. 
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the rights of property are.a bundle of powers capable of being 

mentally contemplated apart and capable of being repeatedly enjoyed." 
Here we are considering the stage when individual idea of ownership 
sprang up and strangers were introduced either by a niembei of the coiu- 
nuinity 1 elling or mortgaging his rights to them or the original settlers, 
finding that they had more good land than they themselves could culti¬ 
vate, endeavoured to make a profit of it through the labours of others. It 
has already been described in the liitroJxiction to this book how Penna- 

wf 

nent Tetidfits and Tetii*^orary Tenants —or to be more specific. Occupancy 
Tenants and Tenants without right of occupancy— sprang up. Special 
legislation in the Punjab relating to these tenants has been noted in the 
pages of this book. There are certain tenancies with special features 
peculiar to some districts and a brief account of these special tenancies 
will not be out of place here. 


Karnal District. 


Status of tenants in taJisil Panipat and par^ana Karnal. 

The status of the tenant with right of occupancy, which has been 
the subject of so much dispute, was found to e>ist in this district 
in the days of the early Summary Settlement. In 1829-31 elaborate 
rej)orts on the tenures of the tract settled by Mr. Ibbetson were pre¬ 
pared for Government on lines laid down by it. PTom these we find 
that these tenants included all regular cultivators, whether resident or 
of another village: and that the tenants-at-will consisted wholly of 
“ village servants, ” itinerant cultivators, persons who from a variety 
of causes, “ may have temporarily abandoned their village, and indi- 
vidunls who do not make agriculture their chief occupation, such as 
weavers, bantas, &c. They usually receive from year to year “ such 
Iiorlions oi land as their needs may retiuite, sometimes '* from the 
conununily. but move often from individual members, '* usually on the 
condition of becoming responsible for the corresponding portion of 
the revenue. Occasi nally the landlord “ receives a very trifling amount 
of rent : but more fretjuently “ he shares the produce according to 
agveeii'.eiit, and is alone responsible for the dues of the State. These 
tenants are at liberty to give up the land when they please, and are 
renio\ai)le at the will of the community or landlord.** All other 
tenants, save those described above, could not be ejected so long as 
the\' continued to occupy their lands and to pay their share of the 
(i(-\eminent revenue. They shared etiually with the owners in the 
process ()t the ctiinmon lands, such as the sale of firewood or grass, 
01 gta/ing dues paid by other villages. The title of the landlord 

was preseived by the form of demanding sinna or one 

iortieUi ( t the produce, when perhaps only a few grains were 
giallied as an acknowledgment of holding the land from a “superior,** 
01 b> the tenant paying his share of the village expenses through 
Ins landlord, or by the landlord's family priest taking his dues from 
the tenant also. 1 hese tenants, moreover, did not “ claim the rights 
ot sale ot transfer : but, with the “ abhorrence with which the culti- 
\aiing c ass view the sale of land, they are on an equality in every 
essen.ial particular with the landlord,'* The non-resident (/xi/ii) culti 

\atoi e\en jta.d only 75 per cent, of the revenue which he would hav 

_e 

2 MainUs Village Oonnmuhties. 5th bMition, page IXS. 
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paid bad he been resident, and bore no share of the village expenses 
yet he enjoyed equal rights of occupancy with the resident tenant, 
and, in fact,” possessed every substantial benefit in an equal “ degree 
with the owner, while paying much lower rates. ” The Settlement 
Officer pointed out that “ it was chiefly the good faith which all 
classes of the community preserve in their dealings “with each other,” 
that prevented awkward claims by tenants to proprietory rights, and 
rendered disputes very infrequent with respect to property so ill- 
defined.” As a fact these tenants have, in some cases, been declared 
owners by the courts on the ground that the tenants had always 
enjoyed a share of common produce, and in apparent ignorance of the 
fact that such was the almost universal rule throughout the district. 
The Collector of 1831 who had nad long and intimate experience of 
the people, and whose report was most interesting and complete, dis¬ 
cussed at length the apparent hardship to the owner involved in these 
tenures, especially those of non-resident tenants, and the advisability 
of recognising his right to rent in some form; but he summed up 
strongly against it, as opposed to the idea of the people, and certain 
to be productive of endless disputes and ill-feeling. 


It is curious how slowly this state of things has changed, when 
the revenue absorbed the whole margin left from the produce after 
supporting the cultivator, it was natural that rent should be non¬ 
existent. In fact revenue was rent, as the use of the terms revenue- 
free and rent-free as synonymous for lands of which the revenue 
was assigned shows. It was not till about 1850 that Government in¬ 
terfered to limit the demand of assignees of land revenue to the 
Government share of the produce; and previous to that date they took 
rent from the owners exactly as if they had been landlords themselves. 
But, as the Government demand was gradually limited to moderate share 
of the produce, a margin was left in favour of the producer from which 
rent could fairly have been taken. As a fact, in the Karnal Nardak. 
where the Mandal assignees took rent from owners and tenants alike till 
1847, and where the uncertainty of the yield renders it easier for a man 
without capital to pay a share of the produce than a share of the revenue, 
because, although the total amount paid is larger. It is paid in instalments 
which vary with the means of paying it, tenants, as a rule, still pay a share 
of the produce (batai). With throughout the rest ef Panipat and pargana 
Karnal, except in the city of Panipat and one of two similar revenue- 
free villages held by non-cultivation owners, avhere cash, and still more 
commonly, grain rents have always been taken, and excepting, of course, 
the Skinner villages, rent is still almost unknown. Mr. Iboetson wrote 
in 1880 :— 


“l know of hardly a single case ouside' the cities and the \ illages 
already mentioned, in which rent is taken from tenaiUs-at-will even, 
whose cultivation dates from last Settlemf^nt. Tenants of later standing, 
and especially those who have only lately began to cult vate often pay 
rent; in the Khadir perhaps generally. But in a very large number of 

cases they still pay revenue only ; and where rent is paid, it is genera j 

very much below the competition value of the land. This state o ings 

is, however, gradually changing. The people ° f 

possibility of demanding rent, a good deal I think, 

Settlement operations, the inquiries attending them and 
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whicli they have suggested. The change :s, however, extraordinarily 
slow. Even now the great majority of tenants pay no rent : and especially 
is there a strong feeling in favour of the tenaiits-at-will of old standing; in 
fact the people are inclined to deal more leniently with them than with the 
occupa icy tenants, for the former claim no rights, while the latter do. 
Of course the ecpial distribution of revenue over the land does, in fact, 
mean a certain degree of profit to the owners; for they generally hold the 
best land, so that they pay less for tlieir 1 iiid in proportion to its value 
than the tenants pay for theirs ; while, on the outlying and inferior 
portions, the revenue thus distributed', especially in the Khadir, is often a 
very fair rent for the land. 


The difficulty with which the idea of rent is received is wel. 
exemplified in the cultivation of the common land Of course an 
individual owner cultivating this land is really a tenant holding from the 
community as a whole. Biit the idea of taking rent from him is, even 
now, <iuite beyond the capacity of the people. The owner who breaks 
up common land will, of course, pay such revenue as the method of 
distribution of revenue in force will allot to it : but he has by common cus¬ 
tom a right to hold the land free from liability of ejectment until a divi¬ 
sion is affected, and even then the land must be included in his share 
except in so far as it exceeds the area to which he is entitled’ 
Cases have been not infreciuent in which the people have, at division* 
allowed individ lal owners to retain the common land which they 
had broken up. even though considerably in excess of their shares 
and it is by no means nncommon for owners to build wells at their 

own cost in the common land, so certain do they feel of the security 

of their tenure. In short, as already pointed out, the conclusion is 
irresistible th.it, in old times, anybody who broke up 
even who was given old laud to cultivate, except as 
temporary meisure, accpiired a right to hold that land 

paid the revenue on it; and that, whether he were an _... 

The reveime was so heavy that the village was only too glad to get 
ciilti\atois to accept land on these terms; and the explanation of the 

fact that the i>eople even now fail to distinguish between occupancy 

tenants and tenants-at-will of any standing is, not that old custom 
failed to raise the ancient tenants approximatelv to a level with owner, 
but that It treated both owners and tenants'of all kinds alike so 
ar as their ngdit of cultivating possession was concerned. In 1850 
the Sadr hoixrd ruled that ‘the comniDn custom of India give to the 
man who reclaimed waste a right to transmit the land to his des¬ 
cent ants. Ihat IS the common custom here; but what he transmits 
IS the right of cultivating i^ossession, and not of property," 

(Gazetteer of the Karnal Distrtct, 1S90, pages /•// to / /i). 


new land or 
an obviously 
so long as he 
owner or not. 


Gurgaon District. 

Dohli tenures. 


foi 


* a whole viHaLT^'roi individual proprietor, and still more so 

a \Miuie \iJiage commniiUv c^f .. _n * , 
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as the purposes for which the grant was made are carried out, it 

cannot be resumed but should the holder grossly fail to carry out the 
duties of his office, the proprietors can eject him and put in some 
one else under a like tenure. There were, at the recent Settlement. 
dohli tenures in 517 of the 1264 villages of the district, add the area so 
held amounted to 3704 acres. 

Bhonda temires. 

The hhonda is like the dohli, a grant of a few hi^has of land 

rent-free. 

The principal difference is that, while the service fur whicli the 
dohli is granted is something directly connected with religion, the 

bhonda is given for some secular service, such as the dutie-; of the 

village watchman {chaukidar) or messenger {halahar). The hhondadar 
may be ejected on failure to fulfil the conditions of his tenure and 
perhaps in some cases at the will of the proprietors. It is sinii)ly an 
old-fashioned mode of paying for services. There were, at the recent 
Settlement, hhonda tenures in 1820 of the 1264 villages of the district, 
and the area held under the tenure amounted to 6990 acres. 

[Gazetteer of the Giirgaon district 1883-84, pages 66 and 67). 

Hissar District. 

Kirsan Kadini. 

The relation between proprietor and tenant in this district is en¬ 
tirely the growth of the present century, and is markec b)' peculiari¬ 
ties which owe their origin to the depopulation of villages in the 
famine of 1783. The paucity of cultivators induced the original pro¬ 
prietors to associate immigrants with themselves on most favourable 
terms, the pressure of the revenue, on the other hand, and of fines 
under the track laws, which in the early part of the century were 
rigorously enforced, caused, many, who of right were proprietors, to 
procure the entry of their names in the village records as cultivators 
only. From these causes it was found at the time of vSettlenient that 
a large number of cultivators existed who could not rightly be classed 
as proprietors, as they had no share in the village common : and 

could not on the other hand, be styled tenants, as they paid no ren t 
and had the right of selling their holdings. Such perscuis were 

locally known as Kirsan Kadim. They are now recognized as pro¬ 
prietors of their holdings, and correspond in almost every particular 
with the class known in other districts as malik kabza. They have 
complete proprietary right over their holdings, pay revenue on them 
upon equal terms with the full proprietors, and can sell or mortgage 
them with no further restraint than results fiom the general custom of 
pre-emption. They have, however, no rights whatever in the village 
common, whether cultivated or waste, and if they use it for grazing 

purposes, have to pay a grazing tax at the same rate as ordinary 

cultivators and the non-proprietary classes generally. 

The tenants proper of the district are locally known as boladars. 
Here, as elsewhere, they are of two classes, Hereditary (nuin-riisi) and 
non-hereditary [ghair tn'iurusi); the latter are popularly called boladar-nar- 
sala. The rules under which the status of tenants was decided at the time of 
the last Settlement were shortly as follows:— (1) Those who had held at fixed 
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rales from a period prior to the Settlement of 1840 ; ('2) those who had paid 
no more than the reveinie assessed on their holdings for a peiiod exceed¬ 
ing 12 years : and (3) those who had formerly been proprietors, but had 
lost projirietary riglit by voluntary or involuntary alienation, were recorded 
as hereditarv. All others w’ere recorded as tenauls-at-will. 

(Gazelteer of the Hissar District, 7883-84, pages 40, 41), 

Kaagra District—Kulu. 

Tenancy tenures. 

There are two classes of tenants in Kulu ; (1) tenants holding undei 
individual landlords ; (2) tenants of temple lands. Of tenants of the first 
class, those from whom the proprietor takes rent in the form of a share of 
the produce of each field, go by the name of gharu, while those who pay 
fixed rent in lump sums of grain and cash (chakota) are distinguished as 
atkaru. In Wazin Parol all tenants are commonly called by the name of 
satin. It may be said generally of all these tenants that none of them 
claim any right of occupancy. There w'ere at the revision of Settlement, 
some 831 tenants occupying 1,092 acres in Kulu proper, and 335, occupy¬ 
ing 224 acres in Seoiaj. Most of them hold other land of their own, and 
cultivate the fields which they hold as tenants, for a year or two at a time 
only. Among the occupants of land held by non-cultivating Brahmans 
there may be found tenants who have some claims to protection, but they 
do not appear to be alive to the fact, or alive to the uanger of being evict¬ 
ed, or having their rents raised at some future time. The fact is that they 
are in no present danger, and would not lose much if evicted, land being 
very plentiful, and proprietors often vainly endeavouring to get it off their 
hands on condition simply of relief from the burden of paying the revenue. 
With respect to eviction it is customary for the proprietor to give notice at 
the time one harvest is cut, if he does not intend the tenant to cultivate the 
next : and with resjiect to land which gives two harvests in the year, if the 
tenant manures the land for one harvest he must be allowed to cultivate 
the next harvest as well. The tenancy tenures in temple endowment 
lands are described below. The rent taken is generally in fixed amount of 
grain butter, oil, &c ; ttc; with a little cash added ; some tenants pay cash 
only, and some a share of the actual outturn of each field. 


Tenure of land alienated to temples, 

A very great number of fields were assigned by the Rajas as endow¬ 
ments in perpetuity to teini>les and idols. At the present time about one- 
fifth of the whole cultivated area of the country is so held. In conferring 
land as an endowment, the theory appears to ’ have been that the Raja 
divested himself of his lordship or proprietorship, and conferred it upon 
the idol or shrine. 'I'lie cultivation thenceforward paid rent and did 
service in respect of such lands to the shrine, and not to the Raja. Up to 
the present day, neither the I'riests or servants of the shrine, not the culti¬ 
vators of the fields, make any claim to be called ruoprietors of the endow¬ 
ment lands, though most of them claim a hereditary tenancy of office or 
of cultivation. 1 hey seem in fact to consider that to make such a claim 
would he an act of piofanity on their part, which might bring down upon 
them the wrath of the particular divinity to whose shrine the land is 

assigned. 
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It will bssesn from the ae^criptiDii of temples and their nianageiiient 
that has already been given in Section E (page 27 et seqj, that temple 
endowment lands are occupied by tenants of two classes : 1 st, tenants 
holding barlo or fields rent-free in lieu of service ; 2 nd tenants pa\ing rent. 
The first class are considered to hold during service, and some are heredit¬ 
ary servants, while others can be dismissed by the managers of the shrine. 
The office of is almost always considered hereditary, and in most 

cases the musicians and florists have held from fatner to son. The other 
officials and servants have not ordinarily had any hereditary connection 
with the shrine, and are understood to hold for life only in the case of the 
kardars or managers ; or during pleasures of the manager or council of 
persons interested in the shrine, in the case of the chelas, attendants, and 
handicraftsmen. But even the hereditary officials would forfeit all claim 
to land and office by a change of religion, loss of caste, or refusal or inabi¬ 
lity to perform their customary services. Their heirs would, however, 
have a claim to succeed them if not affected by the same disability. The 
management of these temples and their endowments in Kuln has always 
been more or less in the hands of the body of hereditary votaries, which 
sometimes includes only the people of one hamlet, sometimes of several 
hamlets or of a whole phati or a whole hothi. The hadar may be con¬ 
sidered the deputy of this body. In the days of Dharmraj, or Church and 
State, there was of course an appeal to the Raja, whose authority in all 
matters was absolute. Since we have held the country the people have 
managed the temples much in the old way, and till latterly seldom 
invoked the assistance of the civil courts. 

The second class of tenants, that is, those who pay rent to the temples, 
whether their occupation be of long or short standing, are generally admit¬ 
ted to have an interest in their holdings almost or quite equivalent to that 
of a proprietor of laud paying revenue to Government. So long as they 
pay the customary rent, they cannot be evicted. They can mortgage their 
fields ; opinions differ as to their power of sale. No landholder in Kulu 
had a power of sale in former times It is sometimes a condition of their 
tenure that they should perform certain services in addition to payment of 
rent, such as providing a man to carry loads when the idol goes on a 
journey, &c ; &c 

(Gazetteer of the Kangra District^ Vol. II, 1883-84, pages 51, 52). 

Ludhiana District. 

Agricultural Partnership. 

If a proprietor does not care to rent his land, he will enter into a part¬ 
nership with some cultivator (called a sanjhi). The sanjhi may contribute 
only his labour, in which case he is called ji-de-sanjhi ; or he may also 
contribute cattle, when he is called sanjhi simply. The share of produce 
that the sanjhi receives would depend on what he contributes, each man 
and each beast counting as a unit in the calculation. Thus a proprietor 
may have three bullocks and the sanjhi one ; and they would together 
make up two pi mghs in unirrigated lands. The sanjhi would in this case 
get two out of six shares in the produce or one-third, and the proprietor 
would probably pay the revenue and supply the seed &c.; but this is a 
matter of agreement, and the terms vary a good deal. Sometimes several 
proprietors club together for the better working of their well land, jointly 

irrigating the fields of each in turn. 

(Gazetteer of the Ludhiana District, 1888-89, page 102), 
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Cultivating partnership. 

True agricultural partnerships are seldom met with in the Lahore 
district. Full brothers sometimes cultivate land together, but even this is 
uncommon. Several meml.ers of a family down to second or third cousins 
continue to be recorded as joint proprietors of land and have no wish to 
be recorded otherwise, but on entiuiry it will generally be found that each 
shareholder cultivates his separate land. On the other hand it is not 
uncommon for joint shareholders while cultivating separately to share all 
I'l'ofits and exi ense.s. The most frecjuent instance of a true cultivating 
partnership is where the landowner associates with him a working part¬ 
ner, piajbably one of the village menials, who brings no agricultural 
nialeriab but only his labour, which is counted ecpial to that of one bullock. 
'I'his man is called an adhjofihia, and receives at the end of the harvest a 
half share of the produce corresponding to a single plough of oxen. Thus 
if his ]'ropriet(>r partner had contributed three idough of oxen the 
aJhjofihia would get one-sixth share of the produce ; if six plough of oxen, 
the aiihjof*hia would get one-twelfth and so on, but before the division 
between the two takes place, one-fourth or sometimes one fifth is set apart 
from the common heap as an ecpiicalent to the land revenue and some¬ 
thing is deducted for seed. Then from the adhjoghia's share when sepa¬ 
rated the landowner appropriates the equivalent of the advances made in 
his name by the village weighman to the (uihjoghia for food while the 
crop under division was being cultivated and grown : so that the produce 
which ultimately comes io the adhjo^liia is probably exceedingly reduced 
in amount, and i>ractically he is little better than a labourer kept in food 
and other necessaries by his master while at work, and yet the (uthjoghia 
sN stem is common in Chunian tahsil. 

idazeftecr of the Lahore 1S93-9 I, page 130). 

Amritsar District. 

Part }icrships. 

CuUi\ating partnerships are not unconnnon. Such a partner is called 
a hhaixcal. The simplest form of bhahval tenure is that in \Yhich two 
owners throw their holdings into one and cultivate the whole jointly. If 
the area is unequal, the difierence is adjusted by a money payment, or by a 
I'ro]H>rtionate di\'ision t>f the produce. Such are called sanjhi bhaixvah. 
Or an owner ina>- associate with him a partner who has no land of his 
own, generally a working Chuhra. If the partner has no plough-cattle, 
he oul\ takes a ji dii hissa or ploughmaiFs share, and is called a parane 
(/(f the term being derived from the ox-goad, which is all he 

brings with him. His share is determined by considering him equal to 
two bullocks, and ilividing the revenue and other charges, and the pro¬ 
duce. accinaling to the number of men and bullocks working on the bold¬ 
ing. His share becomes larger if he brings with him one or more bul¬ 
locks, in which case ho becennes a dhagge da bhaiwal^ or he may pay a 
cash rent, calculated, not on the whole holding but, on the share which the 
labour of himself ami his oallle represent. These are the forms most coiu- 
monlv met with, but the variations are numerous. 

ijata tenures 

1 artnerships known as ijaradari are also common in the rich city 
laiuL. 1 he owner may be a Hindu trader, who has taken the laud on a 
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speculation, and has not the time and knowledge to work it himself. Or 
he may be a Jat, whose prejudices do not allow him to attend to all the 
details of vegetable cultivation. He makes an arragement with an Araiu 
or Kamboh cultivator, by which the owner (either in person or by a farm 
labourer) ploughs, clears and levels the iand, and works the well when 
canal water runs short ; he also pays the land and reaps the vegetable or 
pona crop, arranges for the sale of the produce, and pays for manure and 
caual water. He takes the whole produce, and pays a high money rent 

ranging from Rs. 50 to Rs. 100 an cxcye according to the position and 
natural advantages of the land. 

Fields so cultivated are known as pahke pailian^ and the arrangement 
_s spoken of as hiop.ir or ijara. But the rents so paid aie not true rents 
^or the Kamboh pays both for the iise of the owner’s land and stock, and 
fhe labour of the owner himsell. 

J^Gazetteer of the Amritsar District, Revised Edition, 1892-93, pages 

» ^ / r J t 


Sialkot District. 

Tenants. 

Two classes of tenants were found most prominent : (l) the one 
for a long time resident in villages, whose tenancy was not often 
disturbed, and who enjoyed privileges locally admitted ; (2) the other, 
who cultivated off and on, chiefly resided in other villages, and lands 
were constantly being changed at the will either of the kardar, his 
agent, the village officials, or individual proprietors. Tenants were 
known under such names as :— 

(1) Hissa chuk, who shared the payment of revenue, being resi¬ 
dent cultivators ; 

(2) Varitcn who had cultivated for several years, or regularly 
from year to year ; 

(3) Asatni^ who had been subordinate cultivator of a partictilar 
landlord for some years ; 

(4) Vasit a resident cultivator ; 

(5) Pahi or paikashtj a mere tenant-at-will; 

(6) Kama, a farm labourer who conducted tillage for his master 

There was a further small class of tenants in Bajwat termed 
opra, the same name as the tiprahus of the Aiida-r tract in Shakargarh, 
who till one crop and then disappear. They are distinguishtd from 
paikasht, as coming from a distance, and vandi asami, or tenants who 
live in neighbouring villages. 

Tenants having a sn-perior position. 

The first two and, perhaps, the fourth in some places were allowed 
privileges. They shared in the pay^ment of revenue, their tenure was 
heritable. So long as they paid the demands of the State and the 
^ullage charges, they were not molested. They might cut trees planted 
by others for agricultural or domestic purposes, but could not plant 
or sell them without asking the owner. They could not in any way 
transfer their right of occupancy, and instances of sub-letting have 
never come to notice. With the first class, however, the right verged 
niore into that of a subordinate proprietor; he became a co-partner 
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for the time, not only bearing the liabilities, b\it enjoying all the 
profits as a proprietor. It has no where been traced that parties in 
the po. ition of the first class have ever paid proprietary dues to any 
body, while from the other classes rent chaiges under the name of 
htsxci\ maliki, ismi\ were universally taken under the grain system 
and made over to the proi rietor at the time the Government account 
was struck. But proprietors ojenly declared that every class of 
tenants could be evicted at will when the land was required by the land- 
ow-ner for his own use. 

Pathasht or non resident tenants. 

I be third and fifth classes were essentially tenaiits-at-will; the 

latter could be ejected at any time: the only difference between the 

two consisted in the latter I eing complete y at the mercy of the 

.andloid ; w-hile to evict the former it was terhaps necessary to apply 

first to the kardar. The sixth class can scarcely be accepted as 

tenants, but by a turn of circumstances, dining the absence of their 

masters in days of change and encroachment, they toe have risen 

into a position of absolute management, and instances have been known 

wheie an award cf arbitrators has conferred on them even the more 
permanent right of occupancy. 

Resident cultivators treated with much indulgence. 

1 If ^*7rI^anjit Deo held swav over the upper 
half of the district, it is alleKed that if tenants had cleared the 

.uul ciillivated for two ijer.erations, dispossession could not take place 

except with the support of the authoiities and proprietors, so long 

i ! :»''staiiied from attempting to bring U 

i \ l>«"-ever, was lost sight of during the 

anarchy hat followed the appropriation of the country by the Bhangi 

Ins kind nalnially declined under a system that levelled all classes 
n.Kler grain payments. Still Mr. Priii.sep recorded that it wL 

forjvet tw^'antbr'""' occupants who had held their land 

heicditary occupancy had been admitted by the proprietary ^ ,n 

(1) I welve years’ possession on part of resident and 20 vears 

uifoml'''‘lfather to 
intennidi >1 ‘ “ appropriation or reclamation of the land ; (4) 

ctisti revenue in 

customarv cuttiilro "t'Ss C ’7" 

what rate nf Care was taken to ascertain 

niight lie done t./before, that no injttstice 

leaned rather tnu- ' but the decisions natnrallv 

tl incie till 7 7 ' from the impression 

Pr rietan cl 7 '^ff no profit, 

nunctaiv dues were more nominal than real. 


c 


M'l, , ~ niuu real. 

^ -the classihcalion adopted bv \Tr p * 

oveiiiment, and nfkr the i M^siiur f m t1isappro\-ed of by 

Ui^^uig c f the lenanev Act, No, XXVIII 
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of 1868, an officer was put on special duty to revise the entries in 
the records dealing with tenants. The result of his proceedings was 
to restore occupancy rights under the Act to many tenants who had 
been, a short time before, recorded as entitled only to a qualified 
kind of protection. 

(Gazetteer of the Sialkot District, Revised Edition 1894-95. t>a{ies 

89-91), 

Rawalpindi District. 

In regard to talukdari allowances, Colonel Cracroft said in his Settle 
luent Report:— 

There have been few large cases in which talnkdari allowances have 
been awarded to superior from inferior proprietors. The generality of these 
awards have been in recognition of superior rights exercised hy some 
classes, who, though now debarred from the managements of the estates, 
yet received by prescriptive right certain dues, which they had acquired 
either from being rulers of the country, or from being managers during 
Sikh rule, or from being the real proprietors but dispossessed and receiving 
these small dues in acknowledgment of their original right.” 


The Chaharam tenures. 


Chaharams .figure frequently in the history of the district The 
chaharam was simply the grant of one-fourth portion of the kind revenue 
taken by the Sikhs to certain tribal chiefs and headmen for their assistance 
in collecting it and for thmr general aid to the Sikh administration. It was 
thus essentially an alienation of revenue, tor the Sikh took all that could be 
got from the cultivators, leaving nothing to them from which such a claim 

could be paid. 


The claim of certain of these to chaharam^. was recognized by the 
British Government on accession to power over this district, and the 
allowance was made in various ways. It has been much discussed whether 
these chaharams were alienations of revenue or proprietary profits, and the 
matter was finally dealt with, by giving to those whose claims were recog¬ 
nized, fa/u/edart rights over the owners, and an inam from the (govern¬ 
ment revenue. The principle applied was that, as the people were no 
longer rack-rented and unable to bear any share of the burden, it 
and right that they should pay a share of these allowances from the share 

of profits now left to them by an equitable assessment. 


The Malliks of Pindigheb were the principal claimants of chaharam 
allowances, and their case has been made the subject of a specia 
upon which the orders of Government have been is'ued, continuing \er> 
liberal allowances to the present incumbents, and also making 1 
visions for theii descendants. In certain other case.s m v uc , 

claims were made, inams were granted to the claimants in mesent 

rams, but these arrangements will cease on the deat o 1 


holders. 

The origin of the inferior proprietary tenure, known as the a za 
malik is thus described by Colonel Cracroft: 

“ From the conflicting circumstances brou^t to ^u^^hh^self 

as before stated, on Sikh over-assessment, P” ^ without intro- 

of an expedient for recognizing the rights of the cuUl^at 
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duciiig into the settlement records the anomalous holding of a cultivator 
paying no rent to the proprietor. He decided that in all cases in which the 
person recorded as cultivator at summary fettlement paid no rent to the 
proprietor, he should, under the circumstances of this particular case as 
proved by judicial enquiry, be recorded either as proprinor of his holdine 
maltk kabza, in which case he was to exercise all the rights of rropertv 
and pay only the Government demand or ces.ses, or as cultivator pavine 
rent to the proprietor. The tenure is an anomalous one for the iiialik 
kabza does not share in the village responsibility and enjovs no share in 

d^fficu'lty"°" however, the only way out of a great 

“ The practice has been to record as maliks kabza onlv individual 

cases and small holdings ; wherever the holding was large and the class 

Ss been llZTed7 ‘“Po^^ant, a share in the village common profits 


The chaharam tenures. 

Such proprietors are very common in some parts of the district ?ud 
the status conferred on them seems to have been a verv fair compromise 
between their claims and the objections of the other owners. These men 
paid no rent and were not in fact tenants in the ordinary acceptation of 
the term. They were often persons who had settled in the \-ilhEe in 

heir^sb'" ‘’"a"’® Currency of Sikh contracts and had borne 

°n along with older proprietors, who were often only 

'‘It therefore, clearlv entitled 

to n, higher status than that of a mere tenant. 

Tenancy tenures. 

classls*!^ tenants of the district may be divided roughly into three 

(1) Mokarridars. 

(2) Tenants with rights of occupancy, 

(3) Tenants-at-will. 

obtained theira.'and ,l,Iv “u-diller Iror',h™" ill'ac “mner 

the status of a flint T.-.-, / ‘^‘''tivatiiig possession, and have thus attained 
land in question'.' ' ^ "^^^ch per kanal to the proprietors of the 

presernrtt^’onme^^^ l>«ve to make a 

then hxed, after wlhclf t ie tenl P«W is 

grants him vwkanidar's status. proprietor 

person, but irrigating Ui^bindrof'an are to be found lieloiiging to one 

tNbiter-rate(,,f,f.f,,.,).'^.‘^ well takes a 

tiie on ner of the laud ; the owner of the land is 
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only responsible to the lambardar for the iinirrigated rate fixed ui:)on the 
laud in the village distribution of revenue, the owner of the well being res¬ 
ponsible for the water-rate. This is known as a chahdar tenure. 

(Gazetteer of the Raxv ilpituii District Revised Edition 1893-94, pages 
127 to 129). 

Jhelum District 

Tenant right. 

The regulation of tenant right in this district was mainly effected be 
Mr. Arthur Braiidreth at the first Regular Settlement. During the Sum¬ 
mary Settlements some tenants paid rents in kind : but the great majority 
paid in cash at the Government revenue-rate and no more. They were 
thus on a practical equality with those whom we now recognise as 
owners. This equality was the natural outgrowth of the Sikh system which 
generally refused to recognise any privileged status between the Govern¬ 
ment and the cultivators. Mr. Braiidreth put an end to this state of 
matters. In every village he first defined and set apart those whom he 
Considered to be owners. All other cultivators were distributed among 
four classes of tenants, of which the first three were granted rights of 
occupancy, and the last were the teuants-at-will. 

Classes of tenants. 

These classes were as under, viz .\— 

L—Ancient tenants, asanii, lieing those who had come in before the 
great famine of 1783. 

II.—Old tenants, mustakil purana, who had been in possession about 
50 years on the average (say from 1810 A. D.). 

III.—New tenants, tnustakil nava or jadid, who came in after 181 
but were considered to have a claim to rights of occupancy. 

All the above-classes were granted rights of occupancy, or, to use the 
language of the district, were made mustakil : the fourth class comprise 
all the tenants-at-will or ghair mustakil. This system of classification only 
developed itself after the Settlement had been some time in i)rogress ; it 
was, therefore, never applied in Tahsil Jhelum, where only the broad 
distinction of mustakil or ghair mustakil was recorded. In the other 
three tahsils, however, it was generally enforced, but many modifications 
were allowed in individual cases, especially in the matter of rent, for the 
question of rents was also regulated by Mr. Brandreth. Rents in kind 
were recognised and maintained whenever it was possible to do so 
and cash rents were regulated as follows :— 

The ancient tenants of the first class were charged the revenue- 
rates and cesses with a small additional sum for nialba 
The old mustakil tenants or second class paid the revenue 
rates and cesses, together with a malikana of from two 
to four annas on each rupee of revenue. The thiid class 
or new' mustakil tenants paid the same as the second 
class, except hat in their case the maltkana was put at 
from four to eight annas. In actually assessing the maltkana 
the theoretical scheme Avas often a good deal modified. 
The cash rent of tenants Avithout rights of occupancy could 
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not of course be fixed, but the rate then existing was duly 
set down, and in practice it has not been very often since 
departed from. Such cash-rents are, however, very rare. 
Mr. Brandreth intended that these rents should be recorded 
in the gross result merely, without details of the calcula¬ 
tion by which it was reached : and it was further proposed 
that these gross rentals should be modified periodically in 
accordance with the price of corn. This part of the scheme 
has always been a dead letter: it was impossible to keep 
secret the details of the calculation, and in practice all the 
parties concerned have paid attention to nothing but these. 
No one has ever wished or attempted to have his rent 
re-valued upon a corn standard, and so it has come about 
that all tenants pay rentals in kind, or rentals in cash 
etjual to the sum assessed upon the lani with cesses and 
with or without a malikaiia or inalba surcharge of various 
amounts. 


Neiv classification of tenants. 

In the record of the subsequent Settlements all these rentals have 
l)een carefully maintained in their old proportions. They all take the 
form either of rental in kind, or of a payment of a nialikana in 
cash in addition to the revenue and cesses now assessed upon the 
land, but the old classification of occupancy tenants has not been 
followed : it has no connection with the Punjab Tenancy Act. and 
is therefore, practically obsolete : in the new record all tenants with 
lights of occupancy have been recorded as holding under either 
Section 5 or Section 6 of the Tenancy Act, and no further discrimi¬ 
nation has been attempted. The practical result is that the more part 
of the old asamis kadimi with a few others have been placed under 
vSection 5; and the rest under Section 6. 

(Gazetteer of the Jhclum District, 1904, paf^es 2J7-2J2). 

Jhang District. 

T iradiUuikars. 


The taiaddadkari tenure also dales from the time of the Sials, though 
It was under .Sawan Mai's fiscal administration that it was most fostered, 
this tenure IS closely allied to the udMapi and clukdari tenures of the 
.Southern districts of the Multan and Derajat divisions. The conditions 
and circumstances under which the taradd^idkari tenure arises and has 

arisen are exceedingly diverse, and that the rights and privileges of the 

tarjduadkar are of great variation. The highest form of the tenure is 
where the luradd<idkar is a full proprietor: the lowest where he ts nothing 
inoie than a tenant who, so long as he cultivates, cannot be ousted, 

hut whose rights are neither transferable nor hereditary. The indigenous 
lelations subsisting between pioprietors and tenants in this district have 
favoiiied the growth of this tenure, no less than S.iwan Mai's efforts to 
extend ci, t.yation In jhang it is the proprietor who runs after the 
tenant and beseeches him to cultivate his well. The proprietor often 
found, and even now often finds it worthwhile to make over a well in 
wotktng Older to a tenant, on the terms that he should pay half the 
inopnelary share of the ,>roduce to the proprietor, wh^ remained 

responsible tor half the revenue, and himself ret.ained the other hal^ and 
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pay have the revenue, it being understood that so long as the teiiaii. 
continued to cultivate or arranged for cultivation he could not be ousted 
from the land so made over Any person holding land belonging to 
another on these terms is called tatwddadkar. He has taken the lani or the 
well on taraddad. His tenure is taraddadi or taraddadkari. Where a 
well in working order was made over, if the making over took place many 
years ago, tbe taraddadkar's right will probably be hereditary but not trans¬ 
ferable. His son will succeed him but he cannot sell or mortgage his rights, as 
the agreement is a personal one. Where, however, the proprietor of the 
land made it over to a taraddadkar^ who constructed a well in it at his 
own expense, the taraddadka)\ in the absence of any ex])ress agreement, 
is a full half proprietor. So long as the well lands are undivided, the 
taraddadkar proprietor is responsible for the cultivation of the laud, and 
either loses his rights or becomes liable to be cast in damages at the suit of 
the original proprietor of the laud, if be fails to cultivate or cultivates in a 
manner contrary to good husbandry. But he has the power to partition 
the well estate ; and once jiartition is effected, he becomes absolute 
proprietor of half the water and of the land that has fallen to his share. 
The right to claim partition is the test of full proprietary right. If the 
taraddadkar cannot claim partition, he is not a full proprietor, whatever 
his other privileges. A.11 taraddadkars have the power of arranging for 
the cultivation. It does not matter whether the taraddadkar cultivates 
himself or by a tenant. So long as the land is cultivated, the original 
proprietor cannot interfere. The above remarks apply chiefly to old 
taraddadi tenures- Of late new tenures of this description have been 
chiefly created by deed, and it is only where the deed is silent that 
evidence of local custom is admissible. The original proprietor has, 
however, to be very careful how he treats his taraddadkars. In one case 
the deed creating the tenure declared that the taraddadkar had no power 
to mortgage, but the proprietor refused to allow him to do so. ihe 
taraddadkar then threw up the well, and the proprietor found ii^se 
saddled with a well out of work bat bearing an assessment and witi ni 
little hope of obtaining a tenant. Instances of the taraddadi tenure on 

sailab lands are exceedingly rare, even if they occur at all- ^ 

hereditary tenants on sailab lauds are analogous to those of 

but an occupancy tenant hardly ever pays half the revenue s a r e 

pays at the same produce rates as the tenant-at-will. - 

rights were acquired by his breaking up the land. He pro:)a) > a 

the entire crop for the first one or two years rent-free. 

(Gazetteer of the Jhang District, 1883 54, page 76.) 


ekha Mukhi. 

Lekha Mukhi is a running mortgage. The ® ps 

reduce is made over to the creditor, who pays it^vjinces arise 

:count of receipts and disburseme ns. fj-oni the 

I two ways. One is where the proprietor has obtained a ^ 

•ekha Mukhidar, and make over a well or a share in . [^ekha 

lanagement. The other is where an estate is made o^r^ 

lukhidar^ not so much as creditor as agent. The acv.o n (,j-ops and 

ame manner in either case. The Lekha Mukludar cohect.^^e crops 

redits the proprietor with their value. e ■ ^yjth 

government revenue, the costs of repairs, tijg proprietor. 

II working expenses and charges usually defra>ed b> 
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Plis fee consists of the miihassili two topas per khanvar, and he also 
charges interest if the proprietor gets into his debt. The interest is never 
less than 12 i er cent, per animin, and is often much higher. Lekha Mukhi 
in the hands of an astute Hindu is usually fatal to the zamindar. The 
Lehha Mukliidar embezzles and peculates as for a‘^ he dares. 

{Do, pa^es S0-S1.) 


Dera Ghazi Khan District. 

Forms of proprietary tenure. 

The ordinary forms of land tenure in the district are, besides those 

everwvheie recognised, such as are based upon original possession or 
purchase : — 

J. This form of acquisition of land is a peculiar one. 

It refers to the original distribution of land amongst a tribe. 

Cleans land, and chir means to divide. Pat-chir is 

division of land, and means acquisition of land by original tribal 
division. 


II. Da/.*.—This form of acquisition of land arises when lands 
are portioned out amongst co-sharers. For instance, the 
new cultivation of the Manka and Dhund canals was given 
out in dahs or parcels to each contributor to these canal 
extension schemes. 


III. Sd. Sf/means a brick, and is a term applied to proprietorship 

gained by sinking a well in wastelands. The owner of the 
well generally owns the land in which it is situated. 

IV. A (////ay)/.—This is a very common form. The proprietor of a 

well estate not possessing a well gives half his laud in 
proprietary right to an outsider who sinks a well, and there- 
uiH)n acciuires the proprietary right of half the well, and of 
the lands attached to it. The adhlapi share is variable, but is 
generally half ; sometimes it is only one-fourth of the well. 


V. G ha sab.—This is the term applied to a forcibly-taken possession. 

IV. This is a proprietorship acquired by manual labour. 

One-eighth or some smaller share in a well may sometimes be 
bestowed in return for jungle clearance or such like. This 
tenure only prevails in parts of the district thick with jungle, 
and where tenants are not easy to come by. 

(Gazetteer of the Dera Gluxzi Khan District, 1S83 — S4, pages 6S, 69,) 

Customary rights and dues. 


It is necessaiy, in order to render the position of these tenants inlc 
hgnl)le, to premise that, as between landlord and tenant, there are in this 
district by local custom four distinct rights in the soil, taking the form of 
rights to receive a certain share in its produce. These four rights are 
called, respectively, malisul, licit, rahkam and anivanda. The mahstil is 
a share in the produce supposed to represent the share to which the State 
IS enlilled, so that the person to whom this share falls, l>eeomes thereby 

lesponsible for the payment of the State revenue, 
1 he mahsul share amounts generally to one-third 
or one-fourth of the gross produce, that 


Mulisul. 
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proportion having uiuler native Oovernments been the share usuall)' 
collected in kind bv the State. It was sometimes taken before and some* 
times after deduction the ])ay of village servants ; and it varied on conside¬ 
rations of i^olicy and soil. Under former (Tovernments, the right to receive 
the mahstil carried little or no profit to its possessor, for the State took 
all ; but under the light assessments framed by the English Goveriiraeiit, 
the profits on the uialisnl are ahvavs considerable, often wry large. The 
lichis a proprietary due payable in all cases to the proprietor, and amoun¬ 
ting usually to one-sixteenth or one-seventeenth (sa/ safari) of the produce 

which remains after the viahsiil has been deducted. 
Rahkaiii. Jn Saiigarh it is called khiitihhutari. The rahkam 

(from rahki, a local word meaning cultivation) is the 
net pioduce remaining to the cultivator after payment of the mahsul and 

lick, A tenant who has broken up land is supposed to 
Ainvauda. have thereby acquired a right to anwanda, which is the 

share of produce considered to belong to the improver 
of the soil, and is calculated only on the cultivator’s share of the produce. 
This right’to anwanda may be sold, or it may be realized from niiv tenant 
substituted for the original improver : but, whenever sold, it must be off¬ 
ered first to the owner of the land. Besides the maJisul 
Jholi and Tobia. and licli,, a share of the produce called jhole and tobra 

is sometimes paid, which is usually one pai per pat, 
or one sixty-fourth of the grain. Jlioli is the amount of grain that the 
proprietor can carry off in his sheet or scarf, Tobra is the amoiuit 
which he can carry in his mare > nose-bag ; e\er> man of an\ position 
riding a mare which has its nosebag attached to the saddle. 


Tenancy rights^ 

Starting from the basis of these rights, it may be roughly stated that 

the indigenous occupancy tenants of the distiict are t ose u o )> c earing 

land, the property of another, form jungle, by raising an irrigation embank- 

laud bright by their exertions under cultivation free fiom the payment o 

anwanda to the proprietor. Never having become nmnnVinr 

the revenue of his holding, such a cultivator pays mahstd to the proprietor 

who is liable for the revenue: and ® 

Lt wTth this exLptioii, the whole profits of cultivation {rahkam) are his 

mvn; to use the local f S is i.iLfeasible as long as 

His right to mam am PO«^e.sion ^ oj^his 

he continues to cultiva . ■ urv of the landlord; and, as a rule, he 

cultivate i^nd is carried away by the river, new 

landlord, free of all claim by ^ ’ Jjain, his land when it is again 

territory, where an occupancy tenant ca 

thrown up by the river. 


designations of tenants. 

The tenants of this district are known as mundemar, 
and, kuhmar, latmar, churatt, Itcham, miaci . 


.bntemary jhuri- 



TMIi: PUNJAB rUNANCV ACT 


[App. XII. 



Rifihts of ix Mundeamr tenant. 

niiindemar tenant is one who in the Sind lands clears jungle 
and l>rint;s land under cultivation. 

The uinndemar tenant exercises the following rights ; (a) He cannot 
be ejected as long as he continues to cultivate. (6) The occupancy right 
is heritable in the direct line, (c) He can cut self-grown timber for 
agricnltural purposes. 

Rights not generally recognised. 

Kven occupancy tenants have not by custom the full rights defined 
in the Punjab Tenancy Act. The following rights are not generally 
recognized, but they are claimed in some cases, and their admission by 
particular landlords, or by the general body of landowners, is regulated by 
local custom : 1. The right to sink wells. A tenant cannot sink a pacca 

well without his landlord's permission, but he can sink a kacha well, 
though his doing so gives him no claim to compensation. The right to 
sink even a kacha well is not admitted ttniversally. II. — The right of the 
landlord to eject on payment of campensation. —This right does not exist. 
It was, however, once awarded a landlord in suit to eject a tenant who 
had been out of possession of the greater part of his holding for three 
years. This stiit was tried in the senior Extra Assiytant Settlement 
Officer’s Court. Ill— The right of sttb-letting-'-There is much difference of 
opinion as to the existence of this right. The correct view seems to be 
that a tenant may sub-let his holding temporarily, but not permanently. 
IV. 1 he right of building houses,^ A mundetnar tenant has this right 
but if he vacates his holding he can remove only the building material he 
has paid for himself. This is the general rule. X. — Thc right of transfer. 

This right is denied in most cases. Where it is admitted, it is provided 
that before any transfer of tenant right can be made to an outsider, an 
offer of the right must be made to the landowner. VI .—The right of 
luhentauce to rights of occupancy in the direct line is unqtiestioned. It 
is not allowed to females or collaterals, but the practice on this point has 
i)een very loose, and any heir of a deceased occupancy tenant able to 
cultivate has ordinarily been allowed to do so. This is owing to the 
.scarcity of tenants in the district. 


Hutemar tenant. 

A bntemar tenant is the same as a tnundemar. In the Sangarh tahsil 
atenant exercises none of the rights of which the enjoyment by 
t>ccupancy tenants is doubtful in the rest of the district. 


Latmar tenant. 

1 hetenant is a tenant who erects emhaukmeuts for irrigation 
in the Pachad. His rights are the undisputed rights of a mutuiemar 
ten int. It is, however, very usual for a latmar tenant to take out a lease 
for a term of years. In manzah Cladai, tahsil Dera Ghazi Khan, the custom 
as legauls latmar tenants was proved to be that they could not be ejected 
uiiUl the band which thev had embanked had obtained one good supply 

of water and borne one good crop. The position of a latmar tenant is 
mostly g(werned by local custom. 
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The jhuriband tenant. 

The jhuriband tenant is only found in the Sangarh tahsil. The 
tenant pays the landlord a mazrana in cash or in kind, and the landlord 
marks out the tenant’s land by tying down the hnshes-jhuriband. These 
tenants are found in Bet or river lands, and their rights correspond with 
those of the buiemar. 

The kuhinar tenant. 

The kuhmar tenant in Sangarh correseponds to the adhlapi proprietor 
in other tahsils. The kuhmar is, however, only a tenant, and his tenure 
lasts as long as the pacca brick or wooden well he has sunk lasts. The 
kuhmar's heirs in the direct line succeed him. The proprietor receives 
only licit from the kuhmar and the licit payable is fixed at the commence¬ 
ment of the tenure. 

The churait tenant. 

The churait tenant is a tenant-at-will, and can be ejected at the close 
of the agricultural year. The churait tenant pays anwanda as well as 
lich and mahsul. 

The lichain tenant. 

The lichain tenant is found in the Sangarh tahsib The bullocks used 
by the lichain are the landlord’s, and the lichain receives only half or one 
third the gross produce, after dedacting Uch and mahsul. If the “c/raz 
tenant receives one-third produce, he is paid Rs. 2 to 5 per annum. These 
tenants have to find an amount of seed equal to their share of produce 
A lichain tenant is sometimes given a cash advance b> the piopnetoi 
and cannot throw up his holding until he has repaid it. 

The miadi tenant. 

The miadi tenant is, as the name implies a tenant for a term. 
{Ibid ; pages 62—64). 


muzaffargarh district. 

Inferor proprietors. 

Adhlapi. Lichh. Kasur. 

The way i„ which .he status ei jh-f 

described. The inferior ch member of which was 

ties of clanship. ® P^.-rument or by the superior proprie- 

tors. la villages where superior ied b^ himself or his 

tenants. The unappropriated wa “ ‘ rules, but cannot 

The inferior can graze his cattle in , other respects the tenure of 

cultivate it without leave of the superior. In^ot^herjesp^^^^^ 

inferior and absolute proprietors differs y formation of new' superior 
the superior right has ceased i of course long been impos- 

proprietorship where it has eeased ^.jetors are constantly being made 

sible, but new inferior and absolute p P^^ ^ proprietor allows 

by the contract kiiowu here as ^ payment of a fee, and to bring the 

third person to sink a well in his lana oi y . 
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and under cultivatiou. The person so sinking the well becomes proprie¬ 
tor of half the land brought under cultivation. If an inferior proprietor 
Cultivates through tenants, he receives a grain fee which is called lichh on 
the Indus, and Kasiir on the Chinab. The rate varies with locality and in 
conseciuence of contract, but it is almost invariable one-seventeenth of the 
gross produce, and is known as solh safari. Under former governments 
the share taken by the State was the viahsttl. This person may be by agree¬ 
ment the superior proprietor or the tenant, or the tenant, or even some 
person unconnected with the land ; but, ns a rule, the inferior proprietor 
pays the land-revenue and receives the mahsul For the purposes of Settle¬ 
ment he has been presumed always to pay the land-revenue and to receive 
the mahsul For the purposes of Settlement he has been presumed aiways 
to pay the land-revenue and to receive the mahsul and his profits have been 
assumed to be the mahstil, plus the lichh ox Kasur 

{Gazetteer of the Muzaffargarh District, 1883-84, pages 77-78). 

Mundhimar tenants. Butemar tenants. Charhayat tenants. 

(1) Those who have, by clearing the jungle and by bringing laud under 
cultivation, acquired a permanent right to cultivate. These are called 
mundhimar or butemar, and have, as a rule, been recorded at Regular 
Settlement as tenants with rights of occupancy. 

(2) Those tenants who have been put in, with or without a term be in 
fixed by proprietors, to cultivate land already cleared and fit for crop. 
These are called charhayat. They have been usually recorded as tenants 
without rights of occupancy. 

Tenants were classified according to the language of the Tenancy Act. 

Laud is still so abundant that the occupancy status has no attraction for 

tenants. They prefer not to be tied to the land, and to be able to change 

their cultivation when they like. In the Sananwan tahsil, applications by 

tenants not to be recorded as having rights of occupancy were common, 

though they were by custom entitled to permanent possession. The share 

of the crop recei\ed b\ the tenant is called rahkam. Tenants are eagerly 

sought after, and, as a rule, free from any attempt on the part of the land- 

lord to extort from them. Every effort is made to retain them. Some 

landlords study to get their tenants indebted to them in order to keeps 
hold on them. 


Exceptional forms of agricultural status. 

superior and inferior proprietor, and 

tenants with their respective shares 

rent and ;>re certain exceptional forms of agricultural status, 

rent and interest or mortgages which require to be described. 

M<-thsnlkho}\ 

It often occurs that an inferior proprietor from indolence or inability 
to keep accounts and manage for himself, agrees with some third person, 
usu^ly a village shop-keeper, that the latter shall receive the mahsul, pay 
le o\eriiment re\enne out of it, and keep" the profit or liear loss. Such a 

'I'his arrangement was verv common before 
the Regular Settlement, and still exists. 
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Lichhain. 

Lichhain means a cultivator who tills his land with borrowed bullocks, 
and pays the owner of the bullocks half of the rahkain, or cultivator’s 
share. 

Anwahnda. 

Anwahnda literally means “without working." Hence it means that 
share of the produce which a person connected with land receives without 
working or foregoes because he has not done work which by custom was 
incumbent on him, e.g., A lends B money, and instead of getting interest 
in cash, receives a share in the produce. That share is called anwahnda, 
because A gets it without working for it. When a landlord has cleared 
the jungle and brought laud under cultivation himself, and then gives it 
to a tenant to cultivate, he takes an extra share of the produce, because he 
has himself done the work which the tenant should have done. This share 
is called anwahnda, because the tenant did not do the work of clearing. 
The word anwahnda of itself has no meaning without the history of the 
manner in which it accrued. 


Lichh. Khutti. 

Lichh in its ordinary sense means the due of the inferior proprietor 
and is synonymous with kasuf as already described. But lichh also means 
the interest due on a mortgage of laud when the mortgagor continues in 
cultivating possession, whether it be paid in grain or cash. Another kind 
of/ic/i/t is / 2 c/z/t, i. e., returned//c/j/z.” which is also called khutti. 

When land is mortgaged to a Muhammadan, and the conditions 
mortagage are that the mortgagee shall cultivate the land, he agrees 
a small share of the produce to the mortgagor. This share is 
valwin lichh or khutti, i'he use of lichh, to mean interest, and the 
practice of valwin lichh, are devices of Muhammadans to evade the charge 
of the receiving interest and aie now in vogue among Hindus as well. 


of the 
to pay 
called 


■ Lekhamukhi mortgages* 

Lekhamukhi is the name of a kind of usufructuary mortgage in use. 
A debtor makes over his laud to a creditor until the debt is paid fioiii the 
produce of the land, or the debtor retains th- cultivation and agrees to pay 
the proprietor’s share to the creditor. In both cases the creditoi charges 
the interest of the debt and expenses against the debtoi, and ciedits him 
with the produce of the land or with the proprietor s share, until the debt 

is liquidated, (ibid, pages 79 80). 

MONTGOMERY DISTRICT 


Tenants" rights of occupancy* 

While stating that the distinction between hereditary and non- 
hereditary tenants was unknown under native rule in this part of the 

Punjab, Captain Elphistone says : 

“It is remarkable, therefore, that the cultivators should in some 
Dortions of the district, notwithstanding their uncertain tenure, have had 
fhe right to sell the or cultivation of land i instances of such a right 

being iiknowledged frequently came under thhe cognizance o the 
Sfement Courts This claim to sell the right of cultivation was always 
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founded on the fact of the claimant having been the first plougher of the 
soil. It was therefore of importance when determining the position. 
Cultivators were to occnp/, to ascertain to whom the claim of butahniar, 
or first i)Ioughing of the land, lielonged In accordance with instructions 
issued on this stibject by superior authority, all cultivators who could 
make out their claim to the hutahmar were recognized as hereditarv 
cultivators a privilege also conferred on those who had cultivated for 
eight ye^ys, if residents in the village, and twelve years, if non-residents. 
The privilage, however, owing to the abundance of land was by no means 
sought after at the Settlement of 1858, facility of removal, on the contrarv 
being the chief object aimed at. An idea was prevalent that bv becoming 
indunisi (hereditary) they would eventually become responsible for the 
land revenue to (lOvernment. Thus, a spectacle unusual in the Punjab 
was often seen at the time of Settlement of cultivators strenuously 
refusing to l)e recorded as hereditary, to the despair of the proprietor, who 
m the desire of the cultivator to be recorded as mm-hereditarv, recognized 
sure indication of his readiness to leave the village, whenever superior 
temptations should be held out by his neighbours.” 

Buidhfiia r. 

It ninst nlways be remembered tliat under native inie no such tliiiiL' as 
absohue propnetarv right was recognized. The missing class was not the 
hereditary tenant, but the proprietor. When the Hritish Government made 
a present of the land to certain individuals, all the hereditarv cultivators 
did no s.iare in this boon, yet they undoubtedly had rights of occupancv 

I respected, and it is for this reason thit we 

find Laptain hlphnistone giving butahtnur as a ground for <utwinr 
tenant right, while .Major .Marsden savs -itienor 

The principal title to proprietary right in this district seems to be 
(.le.uing the jungle and bringing the land under cultivation. It generally 
LX ends to each member of a fraternity or association engaged in this 

'rim" ' / 1 ‘ actuallv cultivated, 

hus here conferred proprietary right, and proprietarv right 

was siiniib the right to hold the land as ong as the tenant cultivated it 

...■ lor it, c„hivt«io„.o X,. i.e t the 

(lo ‘a li e A Urn u was regular custom for hereditarv tenants to 
sublet beir amis. Tbe svstem of raising non.heredi,arrcultivJ"o^ to 

iTrcertahf cultivated the same land 

Settlenien. f ISS continued after Completion of the 

rot^V ^. 1 ^ attracted notice and avas stopped. In his 

Cl ,11 on le subject, the Dej uty Commissioner stated that no cases had 
.eon known of j.ropriotors seeking t.. oust their leuau s b u t^aTu^^^^ 
had occasionally tried to make them stav Iw an appeal to the intrdmrts. ' 

((uizctlccr of the Moiitiioiiicry Disiriet, tS9S-99, friges 97-9S.) 

Fann scnuuits. Kanu,-^ a,ul oJhjogios. 

of time("a'^'caiw 

dilferent localities - bin b' ’jogios. 1 he wages of the fonner varv in 

two pairs of ^ ^'cts eight annas a month in cash and 

•neals il d.;:', I" he gets two 

clothes consisting e^cli rif ^ with two suits of 

nesting eaUi of n turban and two sheets. The ^^ts. no 
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pay, but he shares in the produce. When the crops have been cut and 
dressed, and preliminary deductions (which have been dealt with above) 
have been made, the master and his man divide what remains. First the 
master deducts his nialikana, the seed-grain, and the value of the mahls 
of the well used up during the season. The remainder is then divided, 
so that the adhjogia gets halt the share he would have got had he been the 
owner of the yoke of bullocks he minded. The master pays for the seed 
oi jowar eaten by the the bullocks. Sometimes the adhjogia gets an 
advance from his master, for which be pays no interest, and which is 
recovered as may be arranged. The adhjogia, or half yokeinan, is the more 
commonly found farm-servant. For each yoke one man is usually 
considered necessary. But five men are eiiottgh for six yokes. One man 
is required to drive the cattle at the well, and another to open and 
close the water channels leading into the beds. When these men have 
done their turn of work, they have to be relieved by two others. A fifth 
man is required to look after the bullocks not at^ work. The persons 
employed in turning on' the water must be stout fellows : but the cattle- 
drivers may be boys or old men. The herd will usually be a well grown 

lad. 


(Do, page 105,) 



APPENDIX XIII 

Standing Order No. 4. 

REVENUE AGENTS 


In connection with this Standing Order, Appendix 1—D of the 
Land Administration Manual may be consulted. 

1. Certificate. In an appendix, to this order will he found the 
rules issued under sections 8, 17 and 19 of Act XVIII of 1879, as amended 
by the T.e^^al Practitioners Act, 1884. The certificate granted to a Pleader 
of the first grade by the Chief Court entitles him to praciise in the office of 
the Financial Commissioner and in all subordinate Revenue offices, and 
the certificate granted to tlie Pleader of the second grade by the Chief 
Court enables him to practise in all offices subordinate to the office ot the 
Financial Commissioners. A Pleader, therefore, is not required to take 
out a Iresh certificate as a Revenue Agent ; it is only necessary for him to 
be enrolled in the office in which he desires to practise, or in some office 
to whicli it is subordinate. Mukhtars may, on application to the Financial 
Commissioner, be granted certificates enabling them to appear as Revenue 
Agents in all offices subordinate to the office of Financial Commissioners. 
Persons who have been already admitted by the Financial Commissioners 
as Revenue agents shall continue to have their certificates renewed as 
before. 


2. Enrolment. Every Pleader and Revenue Agent, before he can 
legally i>ractise or appears in a ’vevenue Court ur office, must (l) hold a 
certificate issued by the Chief Court in the case of a Pleader, or the 
Financial Commissioners in the case of a Revenue Agent, and (2) be 
enrolled in the office of the Financial Commissioners or in some office 
subordinate thereto under section 8 or section 19 of the Act. It should be 
remembered that no Pleader or Revenue Agent can practise in any 
particular Revenue office unless he has been enrolled in that office to 
which it is subordinate, and that under the provisions of sections 8 and 19 
a Pleader or Revenue Agent cannot be enrolled in any Revenue office not 
mentioned in his certificate. It will, therefore, be sufficient for Pleaders 
of the first grade to enrol themselves in the office of the Financial 
Commissioners Pleaders of the second grade and Mukhtars who are also 
Revenue Agents, must enrol themselves in as manv of the offices 
subordinate to the office of the Financial Commissioners as may be 
necesssay to meet the requirements of the law. 


3. Enrolment of Mukhtars. No application of a Mukhtar to be 
enrolled as a Revenue Agent will be entertained by the Financial 
Commissioners, unless it is accompained by some sufficient proof that the 
applicant I'ossessos the reepusite qualifications. Every such applicant 
should, th refore, in the first instance, apply to the Collector of the 
district ot his birth or residence for a certificate as to his practical 
Revenue knowledge, this certificate, when obtained, should l>e annexed 
to .he wiitten application to be presented to the Financial Commissioners. 
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In granting or refusing such certificate the Collector Avili noL he 

bound by reference to any particular test of the applicant's (lualiticati uh. 

If he has passed the patwari’s or kanungo’s examination, it may he taken 
as granted that he will know enough of Revenue work to he of use to liis 
client. Again, if he can show that he has undergone a period of 
Settlement training or is related to a Revenue official and 1ms been 
associated with his relative in his work, a certificate might, willi tine 
regard to the nature and length of the experience thus gained he e.rantetl 
on satisfactory proof of the facts put forward. In each case, however, the 
grounds on which a Collector testifies his opinion of an applicant’s fitness 
should be stated in the body of the certificate. The important iioint is 
that there be reason to believe that the applicant has sufficient practical 
Revenue knowledge to enable him to conduct a case with benefit both to 
his client and the Court. 


4. Registers. A register of Pleaders and Revenue Agents enrolled 
under Act XVIII of 1879 as amended by the Legal Practitioners Act, 
1884, shall be maintained in the office of every Commissioner and 
Collector. Separate pages should be allotted in the register to each 
grade of Pleader and Revenue Agent. A similar registar will he 
maintained in the office of the Financial Commissioners, and the Clerk 
of Court will be responsible for keeping it accurate and up-to-date. 

5. Suspension and dismissal. Rule IX provides that all fina^ 
orders by which a Revenue Agent is suspended or dismissed shali be 
notified in the Punjab Gazette. Rule XXV of the rules issued by the 
Chief Court for the admission, etc., of Pleaders and Mukhtars and 
published in section 8, of volume III, Rules and Orders, provides 
for notification in the Punjab Gazette of any order of suspension or 
dismissal of a Pleader. On the publication of such a notification, 
if the order be one of suspension, a note of the period of suspension 
should be made in the registers of the various offices in which the 
person suspended is enrolled, or, if the order be one of dismissal, the 
name of the person dismissed should be struck off the registers of 
such offices, and in either case the order should be communicated 

to all subordinate Courts. 


6. Annual lists. A list of persons entitled to act as Revenue Agents 
in the Punjab will b^ published annually, and printed copies will be dis¬ 
tributed to all Revenue officers in the Punjab,^ with a supplementar\ list 
containing tbe names of the persons who have died or failed to renew their 
certificates since the last list was published. On the receipt of ttie.^e lists 
the names of persons who have died should be removed from any registers 
in which they may still be borne, and in the case of^ persons who have not 

renewed their certificates the fact should be noted in the various registers 

in which such persons are enrolled. Should any person who has been 
thus dealt with subsequently renew his certificate within he period o 
three years allowed by Rule VIII the grant of a renewed certificate should 
be intimated to the various offices in which he is enrolled for the inforiiia^ 
tion of such office and the offices subordinate to them, as \\ell as to tl e 
Financial Commissioner’s office. If no application for a renewed certificate 
be made within three years, the name of the person shou d at the expira- 
tion of thit period, be struck off all the registers in wfuch he enrolled. 

7 Compilation of annual list. With a view to the compilation of 
the lis't reTer“d to in the preceding paragraph, Collectors and Commissioners 
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should send to the P'iiiancial Cotnmissioner’s office not later than the 15th 
January a copy of last year’s list hroui^ht up to date as far as it affects 
them. Reason for non-renewal of certificate, such as death or resignation 
of profession should be noted. 

8. Fees. The fees due to Revenue Agents in proceedings before 
the Financial Commissioners shall be regulated so far as may he by the 
instructions given in No. 24 o*^ the Chief Court Rules and Orders (Judicia*. 
Circulars, Volume V) and the fees due to Revenue Agents in proceedings 
before subordinate Coiirts shall be regulated so far as may be by No. 12 
Rules and Orders, Volume III. 

APPENDIX. 

Rules framed by the Fiuaucial Commissioners, Punjab, under seettons 
8, 77, 18 and 19 of Act XVI/I of 1379, to rcf^ulatc the qualifications, ad¬ 
mission and certificate of proper persons to be Revenue Agents ; the e;irob 
ment of Pleaders and Revenue Af^ents in the Revenite Courts and offices of 
the Punjab; the fees to be paid for the admission of Revenue Agents; the 
suspension and dismissal of Revenue Agents so admitted and enrolled; and 
to declare what shall be deemed to be their functions, powers and duties, 

1. Persons admissible to be Revenue Agents. All persons who 
have been granted certificates by the Chief Court of the Punjab as Mukbtars 
may be admitted without further examin ation as Revenue Agents at the 
discretion of the Financial Commissioners. 

II Application for admission. Application to be admitted as 
Revenue Agent under the provisions of Ad XVIII of 1879 shall be made 
by petition to the Financial Commissioners, and shall be presented by the 
applicant in person, or by an Advocate, or by a Pleader or Revenue Agent 

practising in the Financial Commissioner’s Court duly authorised in that 
behalf. 

III. To be accompanied by evidence of qualification and a fee of 

five rupees. Tne application shall he accompanied by evidence of the 

fact that the applicant has been admitted by the Chief Court as a 

Mukhtar and by a fee of five rupees or the Treasury Officer's receipt for 

the same, and if the applicant holds any appointment under Government 

or carries on any trade or other business at the time of his application the 
fact shall be stated therein. 

IV. Admission and grant of certificate. The application will then 

u Financial Commissioners, and if it be granted, one of 

the Secretaries to the Financial Commissioners shall give to the applicant 
a certificate form annexed to these rules on his furnishing the requisite 
stamp paper and declaration in writing stating his ordinary place of business 

Courts and offices which he desires, to be specified therein 
^ 4 . 4 .^ Secretary shall ihereui>on notify his admission in the Punjab 


Provided that, iphe certificate be not taken out within the vear in 

A^ ^'^^^btted, it shall not be issued without a special 

order of the Financial Commissioners. 


f®'' enrolment. Application to be enrolled as a 

xvmCri of section 8 or 19 of Act 

•iniili - nt 1 ■ by petition to the officer in whose register 

,.ppl.ca.U desires to be enrolled. The application shall be accompani^ by 
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the certificate referred to in section 7 or 18 as the case may be, and shall 

be presented by the ai.plicant in person or bv an Advocate, or by a Pleader 

or Revenue Agent practising in the office and duly authorised in that 
behalf. 

VI. Enrolment. The officer to whom application is made having 
satisfied himself that the applicant is entitled to be enrolled shall enter 
his name in his register of Pleaders or Revenue Agents, as the case may 
be, and shall endorse on the applicant’s certificate a memorandum in the 
form given in the schedule annexed to these rules- 

VII. Renewal of certificate.—(l) Application for the renewal of a 
Revenue Agent’s certificate snail be made by petition to the Financial Com¬ 
missioner or at the option of the applicant, to the Commissioner or Collec¬ 
tor, and shall be accompanied by the expiring certificate and by a dadara- 
tion in writing stating the applicant’s ordinary place of business and the 
offices which he desires to be specified therein. Application to the 
Financial Commissioners may be made at any time, but application to 
the Commissioner and Collector must be made two weeks before the 
expiry of the certificate When the applicant desires to take out a certi¬ 
ficate on a different stamp to that on which the certificate was previously 
issued to him, the declaration shall further state the grade of certificate 
required. 

(2) The application shall be presented by the applicant in person, or in 
the event of his inability to attend in person by an Advocate, or by a 
Pleader or Revenue Agent practising in the office and duly authorised in 
that behalf, 

(3) On the requisite stamp paper being supplied, a renewed certificate 
in the form annexed to the rules will be prepared and issued by one of the 
Secretaries to the Financial Commissioners, the Commissioner or Collector 
as the case may be to the applicant, if he attend personally, or to the 
Advocate, Pleader or Revenue Agent presenting the petition. On the 
renewed certificate will be endorsed the memorandum of enrolment 
recorded on the expiring certificate, and the endorsement will be authen¬ 
ticated by the renewing officer. When a certificate is renewed by a 
Commissioner or Collector he shall forthwith notify such renewal to the 
Financial Commissioners and cancel and retain the superseded certificate 
in his office. 

VIII. Failure to renew certificate for three years. If any person 
having been admitted as Revenue Agent, and having obtained a certificate 
as such, shall fail to renew it for a period of three years, he shall be 
suspended and shall not be entitled to have his certificate renewed without 
a further order of the Financial Commissioners* 

IX. Orders of suspension or dismissal to be notified in the 
Gazette. All orders for the suspension or dismissal of a Revenue Agent 
passed by the Financial Commissioners under the authority vested in them 
by sections 21 to 24 of Act XVIII of 1879, as amended by the Legal Practi¬ 
tioner’s Act, 1884, shall be notified in the Gazette, and if the Revenue 
Agent also holds a certificate as Mukhtar, shall also be reported to tne 
Chief Court for information. 

X. Functions, powers and duties of Revenue Agents in proceed¬ 
ings under the Punjab Tenancy Act. Subject to the provisions of section 
10 of Act XVIII of 1879, as amended by the Legal Practitioners Act, 1884, 
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.n)> appoaraiice, application or act required or authorised by law to be 
made or done in or to a Civil Court bv the reco,qni/ed agent of a party may 
be made or done by a duly appointed Revenue Agent in proceedings held 
in Revemue Courts under the Punja!> Tenancy Act. 1887 : 

Provided tnat a Revenue Agent shall not except with the express 
I'ermission of the Court, take any part in the examination of a party'^or 
witness, nor shall he under any circumstances, be permitted to state the 
- as^-olhis i-rincipal or reply to the opposite party or address any arcu- 
nicmt to the Court at any stage of the proceedings. 

X! Their functions, powers and duties in other proceedings 

before Revenue Officers. In proceedings under the Land Revenue Act 
ISS/ and in other proceedings before Revenue Officers not referred to iu 
KuleX, I’leadcrs and Revenue Agents may present applications and do 
whatever mav be done bv a recognized agent, but no formal pleadings 
^Iml be heird. except in cases falling under one or other of the following 

luaids ® 

I. Ai>pointment and dimissal of LanibjrJ^irs and ZuilJars. 
Ouestions relating to the release and resumption of mnufis. 


•> 


d. Mutations. 

4. Partitions of Land. 

to set aside or reduce license tax assessments and 
appeals from orders passed on sucli applications. 

The powers of Revenue Agents in all such cases are restricted iu the 
maimer described in the proviso to Rule X. ^ 

XII Pleadings [etc., to be in the Urdu language. All proceedings 

and applications l,v legal practitioners authorized to appear in Revenue 
t .mits and oflices .shall he conducte.l and made in the Urdu language 

hib themselves or through their Pleaders able and 

1 1 mg officer consents to their so 


SCHEDULE OF FORMS 

(1) Forms of certificate referred to ?n Rule IV. 

!■' ilK' .'if'" adraUled 

lied and the rules made thet.^ nmi ^ above 

P'>nii is and offices specitied belowT— *' ^ ^'urreut year in 


L 


,.nd »iec«s 

'1 he Court of Collector and all Courts and offices subordinate 


3 . 
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Given under mv hand and the seal of the Court this..day 

of.19 . 


(Signed). 

Secy, to Finl. Commrs., Punjab 

J 

N. B ,—This license is liable to be revoked at any time during the 
said period on the grounds specified in sections 12 and 13 of the said Act, 
and inter alia participation on the part of the holder in any seditious or 
disloyal movement will be considered reasonable cause for such 
revocation. 

(2) Form of Register referred to in Rule VI. 

Register of Pleaders and Revenue Agents enrolled under Act XVII 

of 1879. 


1 

1 

2 

1 3 

4 

5 

Name and 
father’s name. 

1 

Date and des- 
;cription of origi- 
!nal certificate. 

1 

Date of last 
renewal of the 
same. 

1 

Date of 
enrolment. 

Remarks. 




1 



(Column 2.—By description is meant whether as Pleader, 1st or 
2ud grade, or as Revenue Agent.) 

(3) Form of memorandum of Enrolment referred to in Rule VI. 

Enrolled in the Court of the.as a. ... 

on the.of.• 

(Signed) 


Collector, 
or Commissioner, 

or Secretary to the Financial Commissioners 

(4) Form of of renewed license referred to 1 ^ Vli (3). 

Financial Commissioner s Oliice. 


Pursuant to'-the “Legal Practitioners Act, 1879 ” as amended by. 
the “Legal Practitioners Act, 1884” I hereby certify that.. 
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son of.whose ordinary place of business is 

at.in the.district was duly admitted 

by the Financial Commissioners of the Punjab, as Revenue Agent on 

the.19 , and is entitled to practise as such, subject to the 

provisions of the Act above recited, and to the rules made thereunder up- 
to the end of the current calendar year in the Courts and Offices specified 
below, that is to say,— 

Given under my hand this.day of.one 

thousand nine hundred and.. 


By order, 

Senior Secretary to the Financial 

Commissioners, Punjab. 

N. B.—This license is liable to be revoked at any lime during 
the said period on the grounds specified in Ss. 12 and 13 of the said Act, 
and inter alia participation on the part of the holder in any sedicious or 
disloyal movement will be considered reasonable cause for such revocation. 
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certain matters connected with the te laiicy of land in the Pniijab : It is 
hereby enacted as follows :— 


CHAPTER I. 

Preliminary. 

Short title. Extent of Act. 

L This Act may he called “ The Punjab Tenancy Act, 186S,” and 

shall extend only to the territories for the time being under the Gn'ern- 

ment of the Lieutenant Governor of the Punjab. 

Sdviiig of deertes (iii-.i agree^nents between landlords and ten ints. 

II. Nothing contained in this Act shall affect the operation of an\- 
decree of Court under which a tenant holds or of any agreement between a 
landlord and a tenant' when such agreement is in writing or recorded by 
the proper officer in the record of a regular settlement sanctioned by the 

Local Government. 

All entries in such records in respect of matter comprised in 
Chapter III, IV, V and VI of this Act shall, when attested [)y the 
proper officer, be deen c 1 to be agreements within the meaning of tiiis 

section. 


Interpretation clan: . 

III. In this Act, unless, there be something repugnant in the subject 
or context :— 

^""""^•Land” means immoveable property for the time being subject to a 

settlement, whether regular or summary of laud revenue. 

r Rent” means whatever is payable by an occupant of land 

of the use of occupation thereof.) 

[rstalment of rent which is not paid on or before the day when 
the same becomes due, whether under a written apeement or according to 
law or local usage, shall be deemed to be, for the purposes of this Act, 

an arrear of rent; 


on account 


pay rent therefor but 


“Tenant” means any occupant of land liable to 
does not include an under proprietor , 

utdlords '• wrson entitled to ree.iv. tent payable by a 

tenant; 

uncle” the adoptive father of an uncle ; 

Representative. , . other person taking by 

“ Representative ” meai^ "VSeia' interest in the property of a 
operation of law or by will a benencia 

deceased person. 

Repeal of Book Circular No. 33 of I860. r t> • , 

o Financial Commissioner of the Punjab, 
IV. The Book Circular of the f inanci 

No. of 1860, is hereby repealed. 
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CHAPTER 11. 

Of rights of the Occupancy 

Tenants having rights of occupancy. 

V. Every tenant who— 

(1) has heretofore paid no rent and rendered no service in re.spect of 

the land occupied by him, to the proprietor thereof for the time being 

beyond the amount of land-revenne and villages cesses for the tinie 

being chargeable thereon, and who.se father and grand-father uncle and 

grand-uncle occupying Ihe same land, h.ave paid no rent aiid rendered 

no service in respect thereof to such proprietor, beyond the amount 
1 ores cl 1 cl I 

(2) or who has involuntarily parted or shall involuiitarilv part with 
proprietary rights in any land otherwise than bv forfeiture to Govenimenf 
and who has continuously occupied or shall continuously occupy such land 
or any part thereof from the time of such pnrtin^^ 

(3) or who is at the date of the passiiij; of this Act. the representative 
of a person who settled as a cnltivatori nto village in whi-h theVind 
occupied hv such tenant is situate aloii^ with the founders of the village; 

(4) or who is or has heen Jar of the village or any part of the 

\ illage in which the land occui'ied by him as tenant is situate and who 
has continuously occupied such land for not less than twenty years shall 
be deemed to have a right of occupancy n the land so occupied. ' ' ' ‘ 

Prestufiiptioti arishi}' fro)n entry in acftlcnunt record, 

VI. ICvery tenant who.se name appears in the records of a regular or 
revi.sed settlement heretofore sanctioned bv the Local Government as having 
a right of occupancy in land which he or the person from whom he has im 
mediately inherited has contiiiuouslv occupied from the entry of his name 
or the name of such person as the case may be. in such settlement shall lie 
presumed to have a right of occupancy in the land, so occupied unless 
the landlord shall in a regular suit prove— ‘ 

Rebuttal of preswnptiou, 

(1) that within the thirty years immediately before the institution of 

same or in the adiaceut 

villages have ordinarily been ejected from their holdings at the will of 

( 2 ) , 1 ,„ . 1,0 1 ,„S v„l.„.,„ily MuX Wloie 1,1!' IS 

employed in making or revising a regular settlement of land-revenue or 
before any officer authorised to attest the entries in the record of sUh 
.settlement, that he IS a tenant not having aright of occtipancv and t£ 

authodzeffi"'"" ' employed oi 

Ri^ht of occttpaticy in land taken in cxchattf*c. 

VIL If the tenant has voluntarilv exchancp-1 
portion of the land fornierlv occupied bv him for other 
to the same landlord, the' land lakeii ^'n exe nn‘e 
inirposes of tins Act, he held to lie subject to the same dgli't o ’ocXai cy 

had not taken place. subject to if the exqhsinge 
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Suits to establish rights of occupancy on other grounds. 

VIII. Nothing herein contained shall be deemed to preclude any 
person claiming a right of occupancy on any ground other than theg rounds 

hereinbefore specified irom suing to establish such right. 

Non-acquisition of rights of occupancy by lapse of time. 

JX. No tenant shall l>e deemed to acquire a right of occupancy bv 
mere lapse of time. ' ' 

And_ no right of occui>ancy in the common lands belonging to a 
pattidari village community shall be accpiired under this chapter. 

CHAPTER HI. 

OF RENT. 

7. Enhancement. 

Decree for enhancement of rent. 

X, No tenant shall, in the absence of an agreement or decree of the 
Court to the contrary effect, be held liable, in a suit for arrears of rent in 
respect of any laud, to pay rent exceeding in amount the rent payable by 
him in respect of such land for the preceding agricultural year, unless a 
decree for the enhancement of the rent has been made as hereinafter 

provided. 

The said Lieutenant Gt)vernor shall have power, from time to time 
by notification in the Official Ga/.etce, to declare for all or any of the 
districts under his Governmeut the day on which the agricultural year shall, 
for the purposes of this section, be deemed to commence. 

Grounds of enhancement. 

XI. The Court may decree that the rent previousU' payable by any 
tenant having a right of occupancy may be enhanced on an>' of the follow¬ 
ing grounds :— 

1st Ground. That the quantity of land held by him as tenant exceeds 
in quantity for which he has previously been liable to pay rent. 

Rule.—In this case the Court shall decree rent for the land in excess 
at the same rate as that payable in respect of the land of a similar descrip¬ 
tion and with similar advantages held by him of the same landlord. 

2nd Ground.—That the rate of rent paid by him is below the rate of 
rent usually paid in the same or adjoining villages by the same class of 
tenants having a right of occupancy for land of similar description and 

with similar advantages. 

Rule.—In this case the Court shall enhance his rent to the amount 
claimed by the plaintiff not exceeding such rate. 

3rd Ground.—That the rate of rent paid by him is if he belongs to the 
class described in clause 1 of section 5, more than fifty per centum, if he 
belongs to any of the classes specified in clause 2, 3 or 4 of section 5, more 
than thirty per centum, and if he belongs to the class specified in section 

six, more than fifteen per centum. 
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below the rate of lent usually paid in the neighbourhood by tenants of the 
same class not having a right of occupancy for land of a similar description 
and with similar advantages. 

Rule. — In this case the Court shall enhance his rent to the amount 
claimed by the plaintiff not exceeding such rate, less fifty per centum, 
thirty per centum or fifteen per centum, as the case may be. 

Enliiiuceuient ivlieii tenant pays revenue or cesses. 

XII. If the Revenue or any of the village cesses is payable by the 
delendant, the rate to which his rent may 1 e enhanced shall be reduced to 
the amount so pavable. 


Suit for rc-enhanceuient. 

XIII. After a decree has een passed under section 10, no suit shall 
he against the defendant for rc-enhanceinent of his rent until the expiration 
of live years from the date of such decree, unless in the meantime there 
has taken place a general revision of regular settlement, under which the 
revenue payable for the land comprised in the decree has been increased. 


2. Abatement. 

GroimJs of ri^ht to abatement. 

XIW Kver\- tenant having a right of t.ccupancy shall be entitled to 
claim abatement of the rent i^reviously paid by him on either of the follow¬ 
ing grounds and on no others ; (1) that the area of the land in his occupa¬ 

tion has been diminished by diluvion or otherwise, orpoved to be less 
than the quantit\ for which rent h.as I een previously ] aid by him : or 12) 
that the productive powers of such land have been decreased by any cause 
be\ond his control. 

3. Remission. 


When Court may iillow remission from rent. 

* 0 


u ntti K.uitii i/iny iiiiuic nufn rtfu^ 

* 0 

X\’. Notwithstanding anything hereinafter contained it shall be 
lawful for the Court in making a decree for an ariear of rent, if the area 
of the land in the tenant’s occupation has been diminished by diluvion or 
otherwise, or if the produce of such land has been diminished by drought 
or hail, t)r other calamity beyond the coiitiol, to such an e.xlent that the 
lull amount of rent payable by him cannot, in the opinion of the Court, be 
equitably be decreed, 

to allow such remission from the rent payable by him as may appear equit- 
al>le : 

1‘rovided that, if the tenant holds a lease for an unexpired term of uot 
less than fi\e years, or have a right of occupancy in a revenue paying 
estate no such remission shall be allowed to him unless a remission of 
revenue has been allowed on the same ground and by competent authority 


in respect of the same estate. 


4. Rent in Ki 



Commutation of rent in kitul. 

X\ I. No commutation of rent in kind into rent in money, and no 
coinnnUatioii of rent in numev into rent in kind, shall take place without 
the consent t.f lioth landlord and the tenant. 

Division aiul appraisement of prOiluee taken for rent. 

X\ II. \\ henever rent is taken by division of the produce in kind, 
oi )\ estimate or ap[‘raisement of the standing crop, or other procedure 
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of a similar nature, requiring the presence of the person entitled to the 
rent and of the cultivator, either personally or by their lecogni/ed agents, 

if either party neglects to be present at the proper period, 

or if a dispute arises between the parties regarding such division, estimate 

or appraisement, ^ 

either party may present an application to the Couit on paper bearing e 
stamp of eight annas requesting that a proper i>erson be appointed to maka 

the division, estimate or appraisement. 

Procedure in case of dispute. 

XVIII. On receiving such application and such sum, to be paid in 
the first instance by the applicant, as the Court thinks sufficient to defra^ 
the costs of serving the notice and making the award next heieinafter 
mentioned, the Court shall issue a written notice to tlie other party, requir¬ 
ing him to attend on the date and in the place specified in the notice and 
shall depute a proper person to make the division, estimate or appiaise- 
ment and to direct by whom the costs of such party are to be paid. 

The award of such person in respect of the said division, estimate or 
appraisement and costs shall be final, unless within three months from the 
date thereof either party institutes a suit to set it aside. 

CHAPTER IV. 

Of ejectment. 


Ejectment of tenant with nght of occupancy. 


XIX. No tenant having a right of occupancy m any land shall 

be ejected therefrom otherwise than in execution o a eciee. 

Such decree shall not be made unless 
(1) at the date of the decree, a decree against such tenant for an 

arrear of rent in respect of such land has remaine unsa is e or een 

days or to any compensation 

to which lie may be entitled under sections 27 and 37 (but subject to 
deduction in respect of the arrears of rent, if any, payable by him) such 
compensation as the Court thinks fit, not less than fifteen and no more 
S 30 Tmes the amount of the net annual profits receivable by the 

teuL in reTp'ct of such land on .the average of next 

before the date of the tender. Nothing in e classes specified in 

b. d„med to apply to a 

section 5, or to a tenant wh thirty years or upwards, 

ed, has continuously occupied such land fo > > 

Ejectment of tenant without '''^'‘^ ."{^"''^“ocSancv may be ejected— 

“aaae has been obtained against him lot arrears of rent 

“ '°Lrn£)n”be is not bolding «nd. an — J-- - ..S 
agreement, or a decree of court, by ^ 

hereinafter mentioned. 

Time of ejectment. mntflined no tenant shall 

XXI. Notwithstanding ^“Vhnig herein conUined^,^ 

be ejected from the land m his occupa ’ .ug jg[,t in respect of such 

April and the 16th day of June, unless 

land is in arrear, has failed to cultivate the land 
terms on which he holds it. 
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Notice of ejectment. 

XXII. The notice of ejectment shall be written in the vernacular 
lanfrua^e of the district : it sliall specify the lands from which the tenant 
is to be ejected : and it shall inform him that, if he means to dispute the 
ejectment, he must institute a suit for that purpose on or before the 15th 
day of May next after the service of the notice, or quit the land on or before 
tliat date. The said Lieutenant Governor shall determine what for the 
purposes of this section, shall be deemed to be the vernacular languat'e of 
each District in the territories under his government. 

Service of notice. 

XXIII. On the landlord’s application to the Tahsildar or other 
olhcer authorized to serve such notice, the notice shall be served bv him on 
or before the hfteenth day oi April, and the landlord shall pay the costs 
of service. 

The notice shall, if practicable, be served personally on the tenant. 

But if he cannot be found, service may be made by affixing the notice 
at his usual place of residence, or. if he does not reside in the District 
wherein the land is situate, at some conspicuous place in the village 
wherein the land is situate. 


l>oxver to alter dates for suing to dispute and for serving notice of 
ejectment, 

The said Lieutenant Governor shall have I'ower, from 
time to time, by notification published in the Official Gazette not less than 
six mohths before such notification is to come into force, to fix for purpo.ses 
of sections 11 and 23 in all or any of the districts under his government 
any two days other than the days fix<»d in the same sections : 

Provided that, i^etween the days so fixed bv notification, there shall 

be interval of at least one month. 

Cessation of tenancy on failure to contest notice. 

XXV. If the tenant on whom such notice of eiectment has been 

served fails to institute, on or before the fifteenth day of May next after 

the service, or, in case the said Lieutenant Governor fixes for the purposes 

of section 22 any day other than the said 15th dav of Mav. then on or 

before the day so fixed, a suit to contest his liability to be ejected, his 

tenancy of the land in respect of which the notice has been served shall be 
held to cease on that day. 

Assistance to eject. 

When tissistance to eject may be given by Court. 

XXVI. If no such suit be brought, or if such suit be brought and 
dismissed, and the landlord requires tlie assistance of the court to eject any 
lieison whose tenancy is alleged to have ceased undet the provisions of 
section twenty-two, he may apply for such assistance ; and if the court be 
satisfied that notice of ejectment was duly served on such person, it shall, 
subject to the provisions of section 19, give such assistance accordingly. 

Nothing done by the court under this section shall affect the right 
of any tenant to institute a suit against his landlord on account of illegal 
ejectment, and to recover compensation for the same. 

Growing crops. 

Compensation to ejected tenant for growing crops. 

XXVII. Aliy tenant ejected in accordance with the provisions of 
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this Act shall be entitled to receive from the landlord the value of any 
gro\ving crops or other ungathered products of the earth belonging to such 
tenants and being on the land at the time of the ejectment : 

Provided that, if the land has been sown or planted by the tenant 
after the service on him of the notice mentioned in section 20, he shall not 
be so entitled, unless after such service, the landlord has expressly autho¬ 
rized him to occupv the land. 

CHAPTER V. 

Of Relinquishment, Leases and Uunder-lease, Alienation and 

Succession 


1. RELINQUISHMENT. 

Rdiiiquishmcnt of land by tenant. 

XXYIiL The tenant shall be liable to pay the rent pa>'able in 
respect of the land in his occupation for the ensuing agriciiUu! al \ ear, 
unless, on or before the fir-t day of January next before the commencement 
of that year, he gives notice to the landlord of his intention, to relinquish 
such land before the commencement of such year and reiinqui-shes it 
accordingly, or unless the land has been let to any other person by the 

landlord. 

Power to fix coniniencenient of a^^ricultural year for purf^oses of section 28. 

XXIX. The said Lieutenant Governor shall have I'ower from time 
to lime, by notification in the Official Gazette, to declare, for all or an>- 
of the districts under his (jovernment, the day on which the agricultural 
year shall, for the purposes of .section 28, he deemed to commence, and 
in'lieu of the said first day of January substitute tor tlie purposes of 
section 28 in all or any of the Districts such day as he thinks fit. 


Discharge of tenant. ^ ^ 

jf the tenant relinquishes the land according tf) his said 

notice he shall be discharged from all liabiliiv lo i>ay therein which would 

otherwise have accrued due in respect of such land after date of the 


relinquishment. 

Refusal to receive notice. . 

XXXI If the landlord or his recognized agent refuses to revive such 

notice, the tenant may apply to the tahsihlar or proper officer, and written 

notice shall thereupon be served bv him on such landlord or agent, and the 


tenant shall pay the costs of service. 
The notice shall, if practicable, 


1)6 served personally on the landlord 


or agent. 

But if he cannot be found, service 
at his usual place of i;esidence, or, if 
wherein the land is situate at some 


may be made by affixing the notice 
he does not reside .11 the District 
conspicuous place in the village 


wherein the land is situate. 

2. Leases and Under-leases. 


EvSyhaving a 

let the land in his occupation or any par thereof . 

Saving of agreements nd to let o £ of this section shall be 

Provided that -oth^ the part of"a lessee that he will not, or 

deemed to affect any ag consent of the lessor or his lepresentative, 

uuLrdet'OT°Srt widrthe possession of the said land or any portion 
thereof. 
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Liability of lessee and under-lessee. 

XXXIII. Every person to whom land is let or under-let under 
section 32 shall, in respect of such land, and so far as regards the landlord 
and his representative, be subject to all the liabilities under this Act to 
which the lessor or under-lessor would have been subject in respect of such 
land, and so far as regards such landlord and'his representative, in case the 
lease or under-lease had not been made 

3. Alienation. 

Ri^ht of tenant to alienate. 

XXXIV. Any tenant havii g a right lof occupancv claimable in 
accordance with the terms of any of the clauses of section 5, may alienate 
the land in his occupation or any part thereof: 

Landlord's rif^ht of pre-emption. 

Provided that, in every such case, the land or part aforesaid shall be 
offered for sale in the first instance to the landlord at the maket value, and 
shall not be alienated to anv other person unless the landlord shall, for the 
si>ace of one month, refuse or neglect ’o complete the purchase. 

Kverv other lenant may alienate the land in his occupation, or any 
part thereof, with his landlord’s previous consent, but not otherwise. 
Rif^Jits and liabilities of tenant's alienee. 

XXX\'. livery person other than the landlord, to whom land is 
alienated under section 34. shall, in respect of such land, have the same 
rights and ho subject to the same lial)ilities as the tenant miking the 
alienation. 

4. Succession. 


Succession to rifilit of occupancy. 

XXXVI. When a tenant having a right of occupancv in any land dies 
his right shall devolve on his male lineal descendants iif any), and failing 
such descendants, the right shall go to his male collateral relatives ; Provided 
that the common ancestor of the deceased ami his said rel dives, shall have 
occupied such land. 

As among descendants and collateral relatives claiming under this 
section, such right shall devolve and go as if it were land left by the 
deceased in the village in which such land is situate. 

CHAPTER VI. 

Of compensation for tenant's improvements. 

Tenant's ri^ht to compensation for improvements. 

XXXVII. If any tenant, or, in the case iff a tenant with a right of 
occui>ancy, trie person from whom he has inherited, makes any such 
improvements on the land in his occupation as are hereinafer mentioned, 
the rent payable by him or his representative in respect of such land shall 
not l)e enhanced nor shall he or his re|wesentative he ejected from the 
same land, unless and nulii he or his reproseatative. as the case may l>e. 
has received compensation for the monev or labour, or both, expended in 
making such improvements by him, or the person from whom be has 
inherited, or whom he represents, within 30 years next iKffore the date of 
such enhancement or ejectment. 
improvements defined. 

XXXVIII. The word improvements ", used in section 37, means 
works by which the annual letting value of the land has been and at the 
time of demanding compensation coiuiunes to be, increas^^d, and shall 
comprise 
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First, the construction of works for the storage of water, for the 
supply of water for agricultural purposes, for drainage, and for protection 
against floods, the construction of wells, the reclaiming and clearing of 
waste lands, and other works of a like nature : 

Second, the renewal or re-construction of any of the foregoing works, 
or such alterations therein, or additions thereto, as are not required for 
maintaining the same, and which increase durably their value. 

Compensation how made. 

XXXIX. Such compensation may, at the option of the landlord or 
his representative, be made— 

( 1 ) by payment in money; 

(2) by the grant of a beneficial lease of the land by the landlord or 

his representative to the tenant or his representative ; or 

( 3 ) partly by payment in money, and partly by the grant of such 

lease as aforesaid. 

provision for difference as to amount or value of compensation. 

XL* In case of difference as to the amount or value of the compensa¬ 
tion tendered, eitner party may present an application to the court on a 
paper bearing a stamp of eight annas stating the matter in dispute and 
requesting a determination thereof. 

Notice of such application shall be served on the other party by the 
proper officer and the applicant shall pay the costs of service. 

On receiving such application, the court after taking such evidence as 
the parties or either of them may adduce, and after making further enquiry 
(if any) as it may deem necessary, shall determine (as the case may be) the 
amount of the payment or the terms of the lease, or both : 

Provided that, in determining such amount or value, the court shall 
take into account any assistance given by the landlord, either directly by 
money, material or labour at the time of making such improvements, or 
indirectly by subsequently allowing the tenant to hold at a rate of rent 
more favourable than the rate at which he otherwise would have held. 
Tender of lease for twenty years to bar rifht to claim compensation. 

XLI. If in any case a landlord tenders to a tenant a lease of the land 
in his occupation, for a term not less than 20 years from the date of the 
tender, at the annual rent then paid by the tenant, or at such other annual 
rent as may be agreed upon, such tender, if accepted by the tenant, shall 
bar any claim by him or his representative in respect of improvements 
previously made on such land by the tenant or the person from whom he 

has inherited. 

CHAPTER VII 

Of Procedure. 


Civil Courts to hear cases under certain sections* 

XUI. Cases cognizable under sections 5, 6,11,14, 19, 20 and 25 
shall, unless otherwise provided for by any aw for the time being in force 
and subject to the provisions of section 21 of Act No. XIX of 1865 to 
define the jurisdiction of the Courts of Judicature of the Punjab and its 
Dependencies) be heard in the Civil Courts other than the Courts 

of Small Causes, unless when such Courts of No^'^XT^of 

especially empowered by the Local Government under Act o. . of 

1865, section 6, to hear such cases. P?^>venue side 

cer,a,« .o “.nTde.td lo b. 

'.b.v' sh,„ be subiac. ,o .be ™,es 
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procedure for the time being in force in such cases; and all orders on such 
applications shall be appealable to the Financial Commissioner of the 
Punjab. 

Stamp on certain plaints. 

XLIII. The plaint in every suit under sections 5, 6, 11, 14 and 25 
shall bear a stamp of eight annas- 
Saving procedure for recovery of rent. 

XLIV. The procedure now in force in the Punjab for the recovery 
of rent, except in so far as it is inconsistent with the provisions of this 
Act continues to be in force. 

Qonfirmation of proceedings of Settlement officers. 

XLV. All proceedings of officers of Government in making or revis¬ 
ing, prior to the passing of this Act, settlements of land revenue shall, so 
far as such proceedings are consistent with the provisions of this Act, and 
subject to appeal and revision when an appeal or a revision is provided, be 
deemed to have been in accordance with law. 
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CHAPTER HI 

Provisions relating to proprietors. 

30. Acquisition of proprietary rights. 

CHAPTER IV 
Supplementary provisions. 

31. Mares, camels or their progeny maintained under prescribed 
conditioi.s not to be attached or sol 

32. Power of re-entry in case of squatters and trespassers. 

33. Penalties. 

34. Additional powers of Collector in regard to offences. 

35. Power to levy a cess for administration of common village 
expenses. 

36. Jurisdiction of Civil Court barred as regards matter arising 
under the Act. 

37. Public servants indemnihed for acts done .under this Act. 

38. [jegalization of orders passed previous to the Act. 

Received the assent of His Honour the Lieutenant-Governor on 

the IHth. Mat/, and that of /[is Lrcel/ancft the ]’icerot/and 

Gorerncr-Gefieral on the (ith June, 1912^ the Governor-GeneraVs 
assent was first published in the Punjab Gmettee of 2lst Jane, 1912. ' 

An Act to make better provision for the Colonization and 
administration of Government lands in the Punjab. 

Whereas it is expedient to make better provision for the colonization 
and administration of Government Lands in the Punjab : 

It is hereby enacted as follows :— 

Title and local extent. 

1. (1) This Act may be called the Colonization of Government 

Lands (Punjab), Act, 1912. 

(1) It extends to the Punjab. 

Tepeal. 


2 The Government Tenants (Punjab) Aet, 1893 
repealed, ' 

Lefinitions. 


3. In thi.'5 Act, unless there is something repugnant in 
or context.— " ® 


is 

the 



. C^'»^ctor” means the Collector of the district as described in the 

brthe '"eludes (1) any officer appointed 

exerct a^l or an^orr""' ‘^e functions and 

exercise all or anj of the powers of the Collector under this \ct and (■'>) 

any Colonization Oflicer or Assi.tanf ’ ana v-; 

such before the commencement of t h W appointed as 

Commissioner inchuT-c; ^ . 

Government to perform all or any of t^p f 

any af ,h. powara ot a ,1'^1,!"^;““ " 

order of the LccarGo"iriImenrmid*'unT*'''^l) applied by 

wise direcla. „„v a.ea To“ iiSh In. ^ 

1893, has been applied. I’Oseinment Tenants tPunjab) Act 
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‘‘gPrebCribed ” means sanctioned by the Local Government under 
this Act or under the Act hereby repealed. 

“ Improvements ” means such improvements as Jehned in section 4 
(19) of the Punjab Tenancy Act, 1887, as the tenant is permitted to make 
under the conditions applicable to his tenancy. 

“ Tenant ” means any person holding land in a colony as a tenant of 
Government, and includes the predecessors and successors-in interest of 
a tenant. 

Original tenant ” means any male, to whom a tenancy is first 
allotted by the Collector, and includes the male transferee of such a 
tenant and any male nominated by the Collector in accordance with the 
provisions of section 21 to succeed a female, to whom a tenancy was first 
allotted.] 

CHAPTER I 

Preliminary. 

Application of the Act. 

4. This Act shall, unlesss the Local Government other^\i5e directs 
apply to land to which the provisions of the Government Tenants (Punjab) 
Act, 1893, have been applied and to any other land to which the Local 
Government ma}' by notification in the official Gazettee apply it and 
which at the time of the notification was the property of the Govern¬ 


ment :— 

Provided that “[unless the Local Government by general or special 
order otherwise directs] nothing in sections 20, 21, 22 and ^3, or in the 
proviso to section .4, of this Act, shall, apply to tenancies specified in 
Schedule I of this Act, or to any class of tenancies created hererafter 
which the Local Government may declare to be scheduled tenancies 

under this section. 

Power to withdraw a Colony ffom the operation of the Act. 

5. The Local Government may, at any time by notification in 
the Official Gazette, withdraw a colony or any part of a colony from the 
operation of all or any of the provisions of this Act. 

Applicability of the Pnnjab Tenancy Ac. a f p * u 

6. (1) Except as provided in section 7 of this Act the Punjab 

Tenancy Act, 1887, shall not be applicable to tenancies held under this 

■ (2) Nothing in sub-section (1) of this section shall affect the appli- 
cation of the Punjab Tenancy Act, 1887, to any matter or dispute arising 
between Government tenant and their sub-tenants to which Government 

is not a party. . , r Act and Punjab Tenancy Act. 

Applicability ^ the this Act. the Punjab Land Revenue 

A , / ri VIT^ of the Punjab Tenancy Act and the rules made 

fhtui fhXn so fa, - 

L Added by section 2 o£ Punjab Act XXXVIII of 1920. and 

2. The -words u^iHiout the previous sanction of the Govemor- 

in the same proviso the a ^ 

General in Council ” w'ere omitted b> tne 
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any condition entered in any statement of conditions issued by the Local 
Government, and in particular shall not be so construed as to limit 
successions to tenancies otherwise than as provided in such statement of 
conditions. 

Amendment to section 136 (1) of Land Revenue Act, 

8. Section 136 (1) of the Punjab Land Revenue Act, 1887, shall 
be amended by inserting after the words “ under section 49 ” the words 

or any Revenue officer in a colony.’’ 

Application of Chapter IV of Land Revenue Act, 1881 to certain vilUxtte 

sites. 

9. Notwithstanding anything in section 4 of the Punjab Land 
Revenue Act, 1887, the provisions of Chapter IV of that Act shall apply 
to all village sites in a colony. 


CHAPTER II. 

Provisions relating to tenants. 

Issue of statements of conditions of the Punjab tenancies. 

10 (1) The Local Government may grant land in a colony to any 

person on such conditions as it thinks fit. 

^ Local Government may issue a statement or statements 

of the conditions on which it is willing to grant land in a colony to 
tenants. ^ 

Where such statements of conditions have been issued, the 
Collector may, subject to the control of the Financial Commissioner, allot 
land to any person, to be held subject to such statement of conditions 
issued under sub-section (2) of this section, as the Collector may by 
written order declare to be applicable to the case. 

(4) No person shall be deemed to be a tenant or to have any 
right or title m the land allotted to him until such a written order has 
been passed and he has taken possession of the land with the permission 
of the Collector. After possession has been so taken, the grant shall be 
held subject to the conditions declared applicable thereto. 

Legal effect of statements of conditions, 

11. Subject to provisions of this Act, the grant of any tenancy 

m accordance with any statement of conditions which has been or may 

hereafter be issued by the Local Government under the Government 
Tenants (Punjab) Act, 1893, or under this Act shall be deemed to be a 

sh'ifr meaning of the Crown Grants Acts, 1895, and 

shall be governed by the provisions of the said Act 
Temporary absence. 

imooset an"obheatio°"" included in any statement of conditions which 
imposes an obligation of residence shall not be deemed to have been 

establisted^a oernTne^t ^ .temporary absent of a tenant who has 

Jitimt? residence m the estate in which his holding is 


When a colony is fi.mly established’the absence of or presence of a 
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grantee has a habitable house on his dial: must be accepted as conclusive 
evidence that he is fulfilling the condition of residence. 3 F R 1914 

(Rev) : 10 L. L. T. 29. 

Entries in record-of-rights or in annual records to be equivalent to entries 
in register issued tinder Act 111 of 1893. 

13. Where in any statement of conditions issued before the 
commencement of this Act reference is made to any register prescribed 
under the Government Tenants (Punjab) Act, 1893, then the record-of 

rights or the annual record shall, so far as may be, be deemed to be such 
a register. 

Position of tenants holding hitherto under Act III of 1893. 

14. Any person who at any time before the commencement of this 
Act was a tenant from Government of land to v hich the Government 
Tenant (Punjab) Act, 1893, applied and for which a statement of con¬ 
ditions was issued under that Act, shall, notwithstanding any previous 
agreement or any thing contained in the Punjab Tenancy Act, 1887, 
or any other enactment new in force, be deemed to have accepted 
and to hold the lands of which he is a tenant in accordance with 
such statement of conditions : 

Provided that unless such tenant shall, by deed executed and re¬ 
gistered w'ithin tw'elve months from the date on which this Act comes 
into force, declare that the succession to his tenancy shall be in 
accordance with the statement of conditions applicable thereto, the 
succession to this tenancy shall be regulated by the provisions of 
sections 20, 21, 22 and 23 of this Act. 

Purchaser to be tenant pending payment in full of purchase-money. 

15. A purchaser from Government of land who has been placed 
in possession of the land by order of the Collector shall be deemed 
to be a tenant of such land until the full amount of the purchase- 
money with any interest due thereon has been paid and the other 
conditions set forth in the statement of conditions of sale issued by 
the Collector have been fulfilled. 

SOTES. 


(1) A obtained a grant of land as sufaidposh as tenant. His son 
B completed 5 years term of tenancy required to get the right to 
purchase the land and paid the first instalment. An order was re¬ 
corded that conditional proprietary rights had been acquired. On B*s 
death mutation was made in favour of his widows giving them equal 
shares and life-estate only in the land. The remaining instalments 
were paid by them and an order was recorded that full proprietary 
rights have been granted. It was held that the proprietary rights 
whether acquired by the widows or by B or by them jointly were 
an accretion to the estate left by B and therefore the widows suc¬ 
ceeded to a life-estate only. (1) A.I.R. 1932 Lah. 144, A.I.R. 1921 
Lah. 63 and A.I.R. 1931 Lah. 270 dist. (Case-law discussed.) 

(2) The privilege of acquiring proprietary rights even in case of 
tenancies the conditions of which do not provide for the acquisi ion of 
such rights has been conferred by the Punjab Government letter No^ 
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166 —Rev. dated 19, 12, 10, and a widow holding a life-interest may 

be permitted to acquire such rights. 

See also Junior Secretary’s letter No. 178—D, dated 17th—23rd 
April, 1926, and Senior Secretary’s letter No. 1359—D, dated 26th 
February, 1929. 1333 L. L. T. 15. 

(3) One H a military pensioner was granted certain ahadknr 

rights in 1899 in certain land in a colony. He died in 1903 leaving 
him surving a widow and three daughters. This land was mutated 
in favour of the widow in 1904 and she subsequently acquired occu¬ 
pancy rights in 1006. Subsequently to that she applied for sanction to 
gift the land to her three daughters. That was accorded on con¬ 

dition of her making over the occupancy rights to her said threa 
daughters. This she did and the daughters paid the necessary money 
to Government and became the proprietors of the land in question. 
The reversioners of H sued asking for a declaration that the gift to the 

daughters would not affect their reversionary rights. The suit '.\as 

dismissed on the ground that the occupancy rights had been acquired 
by the widow for herself and as self-acquired property an alienation 
by her could not be controlled by the reversioners of her husband; 
held that the widow acquired the occupancy right for herself and not 
in any representative capacity. A. I. R. 1925 Lah. 305. 

S. 15 of the Act is not retrospective ; hence it does not deprive an 
instalment purchaser before the date of coming into force, of the 
Act of a right of property already acquired merely because there was 
a small balance of interest still due from the ex-tenant to Govern¬ 
ment. 1921 L.LT. 20 ; 2 P.W.R. 1916 (Rev.) : 32 P.L.R. 1917*36 
I. C. 125. 

False information bj/ a tenant* 

16. If any person who after the commencement of this Act has 
oeen put in possession of land in a colony as a tenant shall have given 

false information intending or having reason to believe that any Officer 

of Government may be thereby deceived regarding his qualifications 
to become a tenant, he shall be deemed to have committed a breach 
of the conditions of his tenancy: 

Provided that this section shall not apply to persons who have 
been in possession of a tenancy for more than three years or to any- 
person w'ho has acquired a right of ownership. 

Exchange 

17. Subject to any oiders that he may receive from the Com- 

w any tenant to e.xchange the whole or 
any part of his tenancy for other land in the colony^ and the land so 

taken in exchange shall in the absence of any special condition to the 

contrary recorded in writing by the Collector, be deemed to be held 

on the same conditions and subject to the same obligations as the sur¬ 
rendered land vvas held. 

Hight of tenant not to he attached or sold* 

18. None of the rights or interests vested in a tenant from 
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Government of land to which this Act applies shall be attached or 
sold in execution of a decree or order of any court or in any insolvency 

proceedings. 

Transfers of rights to be void. 

19. Except as provided in section 17, none of the rights or in¬ 
terests vested in a tenant by or under the Government Tenant 
(Punjab) Act, 1893, or this Act, shall without the consent in writing of 
the Commissioner, or of such officer as he may by written order em¬ 
power in this behalf, be transferred or charged by any sale, exchange, 
gift, will, mortgage or other private contract, other than a sub-lease for 
not more than one io the case of a tenant who has not acquired a 
right of occupancy, and seven years in the case of a tenant who has 
acquired a right of occupancy. Any such transfer or charge made 
without such consent in writing shall be void, and if (after the com¬ 
mencement of this Act) the transferee has obtained possession, he shall 

be ejected under the order of the Collector • , , • • 

Provided that the right of sub-letting conferred by this section 

shall not release any tenant from a condition requiring him to reside in 

the estate in which his tenancy is situated. 


NOTES. 

(1) Section 19 applies to cases where a party had already ob¬ 
tained tenancy rights in the land in a colony and aft^erwards transferred 
it without the requisite permission ; it does not invalidate an agreement 
to purchase such rights in such land in partnership or J^ly before 
such rights have been granted to any of the contracting parties. A.I.R. 

\^ought with the sanction of the Collector a tenancy which 

orS”To oof pal ha. oatgoing^aad have po— o. 
one halt of the land and receive one half of the prohts_^ 

agreement was a void Jeveral years and subsequently 

G exe'cnted a formal written docnmeat^ .n whjch^^ t ,he TeSt that 

earlier transaction he in ease of 

the enjoyment of the land, that he and after his death 

a breach of the ^greemen chase-money of the land to the 

his children should pay tn H , .u f q his son succeeded 

other parties to the apeemen . amount fixed in 

and ejecte T’s sons. subsequent agreement was entirely 

the agreement, it was held hat tWe^^sub^^q 

distinct from the ’ .u.md continue and that even though , the 

that certain state of affair^ J purchase 

prior dealing was inoppat , p 291. 

money which his father had pai • • .g ■ void, not only as against 

aCifilw- the p.rlles .» ImnsaCioo. A.I.R. 

1930 Lah. 835. defendant should bid at auction by 

(4) There was agreement that detenaan 
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(joveriiment and that land purchased should be the property of all. 
Land was purchased and the defendant recorded as tenant of land, price 
being settled to be paid by instalments. Plaintiff sued to enforce their 
right to land. Defendant resisted stacing that interest was not trans¬ 
ferable without consent of Commissioner. It was held that transaction 
was not one requiring Commissioner’s permission. A. I. R. 1930 Lah 

835 : 126 1. C. 523. 

(5) An agreement by a Government tenant admitting his brother 
to a share in his tenancy without consent in writing of the Commissioner 
under S. 19 is void. A. 1. R. 1926 Lah. 14 : 92 J.C 268. 

(o) An agreement to transfer future proprietary rights is not valid 
A. 1. k. 1924 Lah. 337 ; 72 l.V. 1032. 

(7) Promise to pay for consideration received half the produce 
or in default a sum of money—no transfer of tenancy rights—nor 
creation of a charge A. 1. R. 1924 Lah. 149 ; 72 L C. 480. 

occupancy tenant devised his occupancy land prior 

to the Act but acquired proprietary rights after the Act, it was held 

that the will was not invalid under S. 19 of the Act. 1 Lah. 500 ; 59 
1 .C. 513. 

(9) He/d there K no evidence to prove that any agreement had 
been made by P by which he admitted the rights of his brothers to 
^-hare the grant equally with him. But even if any such agreement 
ac been made by him there is no doubt that it would have been 
Illegal. The grant was purely personal. It had been made to P for 
rendering m.htary services to the Crown and he could not introduce 

f"i Srant. A. I. R 19d5 Lah. 739, see 

also A. I. K. 1933 Lah, 638; A. I. R. 1935 Lah. 401. 

Lah. 181 (2) .A. I. R 

1934 Lah. 857 ; A. I. R. 1932 Lah. 32. 

(11) \\here transfer by way of mortgage of the land of a horse 

h^f'ror‘^"‘"A "9''® been sanctioned 

r,f ,u , " Without the defect being discovered the possession 

of the mortgagee cannot be said to be illegal, and it is cleady a case 

or rectifying the position equitably. But in doing this there should 

be no infringement of the basic principle governing hors^ breeS^ 

grants in the Lower Jhelum Canal ri^ that tlLv Qhm M • • ^ 

hie. 193/ L L T 9 ’ ttic\ should remain imparts 

(12) A letter by Commissioner authorizing “Collector of the District" 

to grant sanction for sales under S 19 of‘he Ac .In V u ! u 

20. ,sd,,ec, .0 ,he p,ov™ ,ec,io„ 14. when. ,he 


8. 8iilistituli-,l l.y seetioM :! of ruiijal. Act III of 1920. 
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commencement of this Act, any original tenant dies, the succession to 
the tenancy shall devolve in the following order upon — 

(a) the male lineal descendants of the tenant in the male line of 

descent. (The term “lineal descendants'’ ihall include 
an adopted son whose adoption has been ratified by a 
registered deed); 

(b) the widow of the tenant until she dies, or remarries, or loses 

her rights under the provisions of this Act ; 

(c) the unmarried daughters of the tenant until they die or 

marry, or lose their rights under the provisions of this 
Act, 


(d) the successor or successors nominated by the tenant by 

registered deed from among the following persons, that 
is to say, his mother, hi' married daughter, his daughter’s 
son, his sister, his aisteVs son and the male agnate mem¬ 
bers of his family ; 

(e) the successor or successors nominated by the Collector from 

among the persons enumerated in clause {d) of this 
section. 


.\OTES. 


(1) S. 20, Colonization of Government Lands Act provides a self- 
contained law of succession to tenancies of original grantees. It is 
complete in itself. If the provisions of clauses {a) to (d) do not provide a 
successor, it is mandatory on the Collector to make a nomination, for the 
tenancy shall devolve upon the successor or successors nominated by 
the Collector. In such a case, it is clear that any person or persons 
who were included within those who could be so nominated but were 
not nominated, are not aggrieved parties and have no ri"ht of appeal 
against the order of the Collector. The customary law of the home 
districts has no bearing upon S. 20, as it is completely oveniden by tha 
comprehensive provisions of this section. 1933 P.C. L. 42(Rev.) : 1933 


L, L. T. 49. 

(2) Mutation in favour of adopted boy was based on will. Wil 
and adoption were not proved. It was held that declaratory suit by 
nephew was maintainable. A. 1. K. 1930 Lah. 43 : 123 I.C. 833 , 97 

(1926) P. L. R, 772. .. . . r u a . 

(3) Succession to a tenant who has died before the Act was gov- 
erned by custom among the parties and this section does not apply. 
A. I. R. 1928 Lah. 305 : I. L. R. 9 Lah. 3 d2 : 107 1. C. 280. 

(4) Certain land was granted to B by Government and he 
was entered as a non-occupancy tenant thereof. B died as non¬ 
occupancy tenant and his unmarried daughter H succeeded to hirn. 
H acquired subsequently rights of occupancy tenant on Hs 
marriage. Collaterals of B applied to revenue authontie. for muta¬ 
tion, but the application was dismissed and H continued in possession 

of the land. ThLafter the collaterals hied a 2^ 

acquired h .vas^TherSore megal°and she ’could 

acquisition of proprietary right hy n was uiciciu* o 
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not defeat the claim of the collaterals. A. I. R. 1937 Lah. 329, 1935 ; 
Lah. 513 relied on. 

Succession to tendnts acquiring by succession. 

21. When after the commencement oi this .Act, any male tenant, 
who is not an original tenant, dies, or any female tenant dies, marries, 
or re-marries the succession to the tenancy shall devolve— 

((7! in the case of a female, to whom the tenancv has been 
first allotted, on the successor nominated by the Collector 
from the issue of such female tenant, or from the male 
agnates of the person on account of whose services the 
tenancy was allotted to her ; 

(5) in all other cases, on the person or persons, who would 
succeed if the tenancy were agricultural land ac quired 
by the original tenant. 


SOTES. 

(1) SecHon 21 governs the succession to the tenancy of both 
tenants-at vvill and occupancy tenants. The words “first allotted” describe 
ts creation and S. 21 ib) governs the succession where the widow has suc- 
teeded the original tenant and grantee. The succession in such case 
goes to the person or persons who succeed if the tenancy were agricul- 
cural land acquired by the original tenant, the definition of such original 
tenant being in S. 3 of the Act, and being confined strictly to male 
grantees. In contradistinction to this, S. 21 tu) only applies where the 
lir-t tenant of the land, that is to say, the grantee, was a woman to 
v\hom the^ grant w'as made on account of her husband’s father, son 
or brother s services, he having presumablv died in the performance 
of his duty. A. I. R. 1932 Lah. 412. 

(2) ()ne G was allotted certain land on the Gojera Branch in 
1S98 on ahadkari terms. G died four years later before he had fulfilled 
the necessary condition of five years tenure which would have entitled 
him to occupancy rights. The revenue authorities transferred the land 
to T, widow of (i, till death or re-marriage. Subsequently in the 

w/r// she was recorded as in possession of occupancy rights, 
n 1)./ one A stepson of G brought a suit for a declaration that the 
an on t ie death of G had not passed to T as his widow' but w'as 
a tresh grant m her own right as a grantee and that the order of the 
revenue authorities holding that she had succeeded as heir to her hus- 
band would not affect plaintiff^s rights as reversioner. It was held 

was governed by Punjab Government Tenants 

t (I8J3) and that the grantee occupied a much higher status than 

PiP . ? in view of the conditions prescribed under the 

Act.-, b 3 - Government under which the grant was made ; and 
acquired occupancy rights as the representative of her husband 
the succession w'as governed by S. 21 {b) and not bv S. 21 (o) 

r* ^ A1.1 .*• ^ V / 

being a reversioner 


Colon) 
that T 
G and 


and consequently A had not locus standi to sue "not 
of G. A. 1. R. 1932 Lab. 627. 

(3) \\'here widow of orii^inal grantee of land 
accordance wth S. 20 (b), prima fucir the succession 


IS in possession m 
would be governed 
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by the provisions of S. 21, and S 21 does not give widow power 
to nominate a suscessor, A. 1. R. 193^ Lah. '293. 

(4) An original grantee of land A died in 1907 and was succeeded 
by his son B, who died in the same year and then by B’s son, who also 
died in the same year. Mutation was sanctioned in the names of their 
three respective widows, X, Y, and Z. When Z re-married in 1908, her 
share was mutated in favour of X and Y. Then died. When the 
Act of 1912 was passed the tenancy was held by X and Y jointly. It 
was held that the widow of the original grantee should succeed before 
distant reversioners under S. 21 (b) of this Act. 1 932 L L. T. 85, 

(5) Land was granted as ahadakari to a male tenant. Tenant 
died without acquiring occupancy right. Occupancy rights were granted 
to his widow It was held that the Collector was the authority 
empowered to nominate successor, A. I. R. 1931 Lah. 271. 

(6) Where a widow inheriting occupancy rights from her husband 
subsequently acquires proprietary rights in the land, S. 21 ceases to 
apply to her estate. A. I. R. 1921 Lah. dl:*. 

(7) On the death of a female to whom tenancy was allotted, it 
is only for the Collector to nominate the successor. The tenancy is by 
representation before the Collector and not by a suit in a Civil Court. 
Mere mutation by Collector is no nomination. A. 1. R. 1930 Lah. 474 ; 


122 I. C. 506. 

(8) To the self-acquired property of her father, daughter is the next 
heir to her mother and her rights are not liable to forfeiture on her 

marriage A. I. R. 1930 Lah. 107 : 121 I. C 182. 

(9) Clause {h) does not purport to lay down any definite rule of 
succession but merely indicates that the property is the self-acquired 
property of the original tenant. A. I. R. 1929 Lah 100 ; 1)8 I. C. 

641. . 

(10) Mst B B succeeded to the tenancy until re-marriage when 
the unamended Act was yet in force. Held, that on her re-marriage 
the land reverts to its landlord, namely, the Government. Held further, 
that as the allotment to one Mst. H. R. was made because she was 
widow of one A. D. it could be presumed to have been made because of 
A. D’s services. The Government succession therefore went to the male 

agnates of A. D. 1926 L. L. T. 44. l a - ( f w 

(11) On the death of a tenant, land was mutated m favour of h. 

mother and she acquired ^^^"thar succession must be 

r^^uHt^d ly S ?1 -d ;;,at her issue, namely, ^er daug^hte^rs .e ent.tled 

to succeed in preference to collaterals o er -‘original 

(12) The law relating to the succession to tenants other than or'gmal 

UZ; ineiaw r s ^ That section divides 

tenants is containe ^ fl) females to whom the tenancy has 

those tenants into two d.s. Il) is 

“fd h^'dal “uid to“'cl.ss (a by danse A. I, R. .934 Lah. 

321 ( 1 ); see also 36 (1935) P. L. ^ tenant his widow 

(13) Where after the e allowing her to succeed allots 

succeeds to him and the Government by allo\v.ng ner 
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her fresh occupancy rights the succession to such occupancy rights is the 
widow is governed by S 21 (a). The right of alienation is governed by 
S. 19, which requires sanction by the Commissioner. When therefore 
the widow gifts her rights to her daughter and the Commissioner has 
sanctioned such gifts the gift i": good and the reversioners have no locus 
standi to contest the gift A. I. K. 1936 Lah. 349, 

Acquisiion of oxvnerehip not to affect nomination of heir. 

22. When a tenant has nominated a successor to his tenant under 
section 20 {d) and subsequently acquires a right of ownership in the 
tenancy, the right of succession of the persons so nominated shall, unless 
the deed of nomination expressly provides to the contrary, be unaffected 
by such acquisition of ownership. 

Revocation of nomination. 

23. When a tenant has, under section 20 (r/) of this Act, nominated 
a successor, he may at any time, whether before or after acquiring owner¬ 
ship, revoke such nomination, but not otherwise than by registered deed. 
Power of imposing penalties. 

24. When the Collector is satisfied that a tenant in possession of 
land has committed a breach of the conditions of his tenancy, he may, 
after giving the tenant an opportunity to appear and state his objections— 
(a) impose on the tenant a penalty not exceeding one hundred rupees, or 
(Z>) order the resumption of the tenancy. 

Provided that if the breach is capable of rectitication the Collector 
shall not impose any penalty or order the resumption of the tenancy 
unless he has issued a written notice requiring the tenant to rectify the 
breach within a reasonable time, not being less than one month, to be 
stated in the notice and the tenant has failed to comply with such notice. 

NOTES. 

Before refusing a grart it is incumbent on the Collector to issue a 
notice under section 24. 1932 L. L. T. 164 ; 10 L. L. T. 29. 

Power of re-entry and provisions as to compensaf ion in certain cascSi 

25. Where an order resuming the tenancy has been passed under 
the last preceding section the Collector may forthwith re-enter upo.i the 
land and lesume [)os3ession of it, subject to the payment of compensation 
to be fixed by the Collector, for uncut and un-gathered crops and for the 
improvements, if any, that may have been made by the tenant : 

Provided that if the tenancy be allotted to any other person, the 
amount of the compensation, if any, paid to the outgoing tenant shall be 
recoverable by the Collector from the incoming tenant. 

Provisions for re-entry oti and compensation for hnildings on sites allotted 

for residential purposes. 

26. In any case where a tenant has been allotted a site for resi¬ 
dential purposes in consideration of his tenancy, and such tenancy has 
been resumed under the provisions of sections 24 and 25 of this Act, the 
Collector may re-enter on and take possession of such site ; 

Pro\ ided that the Collector shall fix and pay to the said tenant 
reasonable compensation for, or permit him to remove, any buildings or 
improvements made by him on such site. 

Saving of certain tenancies and conditions* 

27. (1} Nothing in sections 24, 25 or 26 shall apply to— 
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(a) the case of land irrigated by the Rakh and Mian Aii branches 
of the Chenab Canal allotted before the tvveltfh day of 
August, 1896, or 

(h) any breach of a condition regarding arboriculture included in 
any statement of conditions other than a statement pertaining 
to tree planting tenants. 

(2) In theca^e of tenancies scheduled under the proviso to section 4, 
the operation of sections 24, 25 and 26 of this Act shall be subject to 
any special provisions in the statement of conditions apjlicable to such 
tenancies relating to the resumption of the tenancy, compensation for 
improvements and the disposal of uncut and ungathereJ crops. 

Sums due to Government to be recoverable as arrears of land revenue. 

28. All sums due to Government in respect of a tenancy granted 
in pursuance of the Government Tenants (Punjab) Act, 1893, or under 
the provisio IS of this Act or of the rules and conditions issued there¬ 
under, and all sums due on account of finei, confiscations costs and 
penalties, shall be recoverable as if they were arrears of land revenue. 
Power to abrogate conditions. 

29. The Local Government may at any time by notification in the 
Official Gazette, abrogate any of the limitations and obligations imposed 
upon tenants as part of the conditions of their tenure. 


CHAPTER III. 

Provisions Relating to Proprietors. 

Acquisition of proprietary right. 

30. Notwithstanding anything entered in any statement of condi¬ 
tions issued under the Government Tenant (Punjab) Act, 1 893, a tenant 
who, either in pursuance of any such condition or otherwise by agree¬ 
ments with, or under rules issued by Government, has accjuired proprie¬ 
tary right in any land included in his tenancy shall in respect of sueh 
land cease to be subject to any statements of conditions issued under the 

above mentioned Act; provided always that he shall m respect of such 

land be bound by the conditions set out in Schedule 11 of this Act and 
be bound by the other provisions of this Act applicable to proprietors 

of land. . 

CHAPTER IV. 

Supplementary Provisions 

Mares, camels or their progeny maintained under prescribed candiUons not 

3L male‘^or' camel or other animal maintained in accordance 

with anv nrescribed statement of conditions and no progeny, if lesa 
rhan igUen months old, of any mare or camel so maintained shall 

be liable to attachment or sale in execution of any de, . 

./ .ha. any person ha, ..ken or is 

i„ po sessir ol land in a colony .o which J’- “ ^ J 

Collector may, m addition y it take possession of 

re-enter upon the land e-u Government without pay- 

crops, trees and buildings tnereui 
ment of any compensation whatsoever. 
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NOTES 

Section 32 is obviously intended to protect the rights of Government 

and embraces cases of trespassers or squatters against Government A I R 

1928 Lah. 121 : I. L. R. 9 Lah. 504 ; 108 I. C. 748. 

Penalties, 

33. If any person, without permission of a Revenue Officer of a 
^rade to be specified by the Local Government— 

{a) clears or breaks up for cultivation or cultivates any land which 
IS owned by, or is in the possession of Government and is 

not included m any tenancy or allotted residential enclosure 

or which has been set apart for the common purposes of a 

town or village community or section of the same or for a 
road, canal or water-course ; or 

erects an)' buildin'’ on any sucli land : or 
(r) fells or otherwise destroys'standin; trees on such land ; or 
Id) otherwise encroaches on any such land ; or 

(<■) makes an excavation or constructs a water-channel on any such 
land, he shall, on complaint made by order of or under 
authority from the Collector, be punished on conviction by 

ir"'’ exceeding rupees t«o hundred. 

The felling of trees planted by an owner or tenant 

on any village road or water-course traversing his holding is not an offence 
under this section uucuce 

NOTES, 

I'nless the intention of the legislature is clearly expressed to that 
effect criminal offences are not to be created by giving a retrospective 

opmljon to The laogoaK „l thi, aection doe* noreve^ 

indicate of such an intention on the part of the legislature. 

Additional powers of Collector in ret^ard to offcncc^i 

f Collector is satisfied that an act punishable under 

section 33 has been committed, he may in lieu of proceeding against the 

»' 'ht offend., ,rnde, tha' 

(') in the case of an offence under section 33 a), confiscate the 
rops grouing on any land cultivated in contravention of this 
Act. or if the crops have been cut. recover such sum as he 
may assess as the value thereof from the offender; 
in he case of an offence under section 33 tef, recover such 

de'royed ' '''''' 

the'Ti.ni'f «'■ cause 

the costs of so doing from the person responsible for such 
Po..cr,o levy ac^^M o/conrnmu village expenses. 

estate shall apply "for ^he^^lLv tenants and o« ners of the 

Collector may'or^r the inyn e'nt of' T' 

^ me pa> ment of such a cess from the ptoprietors, 


(n) 


(in) 
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tenants and inhabitants of the village in such way and at such rates as he 
holds to be suitable. 

(2) Any cess leviable under this section shall be leviable by suit 
under section 77 (3) (;) of the Punjab Tenancy Act, l887. 

Jurisdiction of Civil Court barred as regards matter arising under the 
Act. 

36. A Civil Court shall not have jurisdiction in any matter of which 
the Collector is empowered by this Act to dispose, and shall not take 
cognizance of the manner in which the Local Government or Collector 
or any other Revenue Officer exercises any power vested in it or in him 
by or under this Act. 


NOTES. 

(1) A widow, M of the original grantee of land was in possession in 
accordance with S 20 (b). M gifted her rights to her daughter B with 
Collector’s sanction under S. 19. The sanction was withdrawn by 
Commissioner. Subsequently Commissioner granted M permission to 
surrender her rights to her daughter B and mutation of names in he lanid 
revenue records was effected accordingly. A suit was brought by a revers- 
oner praying for a declaration that the gift and the orders of the Commis¬ 
sioner would not effect his rights after the death of M.. The lower court 
held that jurisdiction of the Civil Court was barred in virtue of S. 36. 
It was held that what was excluded from the jurisdiction of the Court 
was any matter of which the Collector was empowered by the Act to 
dispose (e. g., such a matter would be action taken under S. 17 or S. 
24 and 25 or S. 26) and that the jurisdiction of the Civil Court was not 
barred. A I. R. 1933 Lah. 293. 

{2) Government allotted land to certain persons who constructed 
buildings on it. The land had been used as a way but no right of ease¬ 
ment had been acquired- A suit was brought for a declaration that the 
land was a way. It was held that th^ jurisdiction of the Civil Courts 
was barred under S. 36. ^ I. R- 1931 Lah 270 : I- L. K. 12 Lah. 5. 

(3) A, an occupancy tenant issued a notice of ejectment to B through 
Revenue Officer, B being in possession of a portion of A’s tenancy. B 
succeeded in setting aside ejectment. A then sued B in a Civil Court for 
possession as against trespasser. B pleaded that by private arrarige nent 
with A he first became a partner and subsequently the transferee of all the 
occupancy lands in suit. It was held that Civil Court could try the suit. 

A. 1. R. 1928 Lah. l21 : I. L. R. 9 Lah. o04 : 108 I. C. 748. 

(4) It is for the party who seeks to oust the jurisdiction, of the 
ordinary Civil Court to establish his contention; and any statute pur¬ 
porting to interfere with the established state of law must receive a strict 

interpretation. A. 1. K- 19.35 Lah. 6.3. 

(5) Held • the proprietary rights were granted by the Collector to 

TT P. ^ fnnrtion of the Civil Courts to determine 

whether in granting Propn^Ury 'oLertd hy\Tf cXct''r 

Financial Commissioner ^ere °r wer Collector to seek 

It IS open to the party prejudiced y 1937 Lah 78 

relief in occordance with the proivsions of this Act. A. I. K. 1937 Lah. 
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Public servants indemnified for acts done under this Act. 

3 7. No suit shall lie against any public servant for anything done 
by him in good faith under this Act. 

fjCfialization of orders passed previous to the Act. 

38. (1) Any Act hi herto done or order passed by the Local Govern¬ 
ment or by an officer holding the post of Colonization Officer, Assistant 
Colonization Officer or Settlement Commissioner, or exercising the powers 
of an Assistant t oUector or of a Revenue Officer of higher class within 
any area to which the Government Tenants (Punjab) Act, 1893, has been 
applied, or to which this Act may hereafter be applied, which is not 
contrary to the provisions of thi- Act, shall be deemed to have been done 
or passed under this Act. 

(2) In particular and without prejudice to the generality of foregoing 
sub-section, no right of occupancy or right of ownership and no condition 
applicable thereto shall be invalidated by reason of — 

(0 the right having been granted before the particulars regarding 
it have been entered in a prtscribed register ; or 

{i\) the ptescribed register not having been signed by the 
tenant ; or 

(///) the prescribed statement of conditions having been affixed to 
the prescribed register instead of being prefixed thereto : 

Provide : that if the register has not been signed by the tenant, the 
statement of conditions applicable to tenancy shall be deemed to be that 
which was in force for tenancies of the same description at the time 
when the land was allotted. 


SCHEDULE 1. 


List of Excepted Tenancies referred to in section 4. 

A —In thz Lower Chcrtah Colony the tenancy of tenants holding on the 
conditions applicable to— ^ 

(IJ Canal-owning tenants. 

(2) Canal-owning Chaudhries. 


(3) V^illage-headmen, ordinary, 

(4) Village-headmen, Mule-breeding. 

(5) Tree-planting Tenants. 

(61 Village menials 

h.—In the Lower Jheluni Colony the tenancies of tenants 
the conditions applicable to — 

(1) Horse-breeding tenants. 

(2) Horse-breeding nazarana-paving tenants. 

(3) Village headmen. 

(4) Tree-planting tenants. 

(5) Village menials. 


holding on 


C.-Intl,c LoK’crSohas Para Colony the tenancies of tenants hoUUns 
on the conditions applicable to — * * 

N’illage Headmen. 
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SCHEDULE II 

(Referred to in Section 30.) 

CONDITIONS APPLICABLE TO GR-VNTEES WHO ACQUIRED 

PROPRIETARY RIGHTS. 

Exceptions of channels^ rights to minerals^ etc. 

Government does not grant ’to the grantee but hereby 

absolute y excepts and reserves to itself out of land in respect of the said 

lands (1) a 1 grounds situate in the said lands or any part thereof already 

marked out excavated or otherwise utilised for the distributary channels^ 

and (0 all existing rights to and over all mines and minerals, coals’ 

gold washings, earth-oil and quarries in or under the said lands or any 

part thereof, together with all easements heretofore enjoyed by the 

Government in respect of the said lands or any part thereof. And 

it likewise excepts and reserves the rights of the public to use existing 

thoroughfares traversing the said lands or any part thereof including a 

a width of U kndams on either side of survey base line, and alsoaiy line; 

of road which, though not yet made, have been marked out upon the 
ground. 


Power of Government entry to search for minerals, etc. 

2. The grantee shall at all times permit the officers of Goverment 
to enter and do all acts and things that may be necessary and expedient 
for the purpose of searching for, working, getting or carrying away any 
such mines and minerals, coals, gold-washings, earth-oil and quarries and 
for the full enjoyment of ground and the rights hereinbefore reserved to 
the Government to and over all mines and minerals, coals, gold-washings, 
earth-oil, quarries and easements in or under the said lands and all parts 
thereof. 


Compensation for damage by entry. 

3. The Government agrees to pay the grantees compensation for 
all damages occasioned by the exercise of the rights reserved to itself 
in clauses 1 and 2. Such compensation shall be assessed by the 
Collector, and if the grantee is not satisfied with the finding of the 
Collector, he may appeal to the Commissioner. 

Demarcation of boundaries. 

4. The grantee shall duly comply with such directions as the 
Collector shall from time to time issue requiring him to construct 
boundary marks on the limits of the said lands or any part thereof, and 
shall keep them when erected in good repairs to the satisfaction of the 

Collector. 

Arbitration. 

5. In the event of any dispute arising between the Government 
and the grantee as to the property and rights hereby reserved to Govern¬ 
ment, or as to any matter in any way relating thereto, or as to any of 
the conditions of the grant, or as to any matter or thing anywise 
connected therewith, the said dispute shall be referred for the opinion of 
the Commissioner, whose decision shall be final and conclusivi between 

Government and the grantee. 



INDEX 


A 

Abandonment, 

of tenancy by occupancy tenant 
factors constituting 

non-cultivation hv a minor whether constitutes 
non-cultivation bv a widow whetlier constitues 
of right of occupancy by a widow ... 

Abatement, 
of tent 

of rent as a set-off 
of rent, suits for 

Abwab, 

see “ Village Cesses ” 

Acquiescence, 

by the landlord to a transfer of a right of occupancy under 


section 5 made without serving a notice, its effect ... 190 

by the landlord whether can ratify an irregular transfer 

under section 56 ... ... ... ... 198 

by the landlord to an irregular transfer, its effect on the 

right of reversioners ... ... ... 234 

Adhiapi, 

form of tenure ... ... 63 

Adhiapidar, 


Page 

138 

138—141 

140 

141 
211 


• « • 


122 

125 

266,276 


whether entitled to occupancy rights under section 8 

Adjustment, 

of rents expressed in terms of the land revenue 

of rents paid by occupancy tenants in Attock District 

Administrative Control, 

of Revenue officers and Revenue Courts 

Admissions, 

surrendering occupancy rights before the enactment of this 
Act, their effect 

^ - 1 ••• ••• 

Adopted Son, 


• • • 


whether male lineal descendant in the male line of descent’ 
for the purposes of section 59 

included within natural relationship for orignial acquisition 
of occupancy rights under s 5 

Adverse possession, 

acquisition of occupancy rights by 

cognizance of suits to establish occupancy rights by 

non-payment of rent, whether it amounts to ... 

entry bila lagon bauuijah tassaxcar vialkiyat khttil oi 
kabza mukhalUina etc., if it amounts to 

suit I y a landlord to eject a tenant ; plea of the defendani 
being 111 ; jurisdiction and procedure 

lessee hokliiiK over after the expirv of the lease ; whethei 
his I'ossession adverse to the landlord 

iraiisfer of occupancy rishts by a widow; transferee settiu. 
up title In—; limitation 


• « 


• tt tt 


• • « 


• • tt 


63 

119 

121 

331 

59,411 

207 

42 

76 

279 

16 

IS 

286 

287 

212-217 



INDEX 


541 


Agreements, 

effect of the Punjab Tenancy Act on . 

nullity of certain—entered in records-of-riglits 
nullity of certain—contrary to the Act 

recorded in a record-of-rights saving of other—when in 
writing or... 

certain entries in records-of-rights having the force of ... 

how can be proved 

recorded in records-of-rights 

principles of the Contract Act apply to 

as to succession to occupancy rights 


• • « 


as to rent 

as to enhancement of rent 
as to alienation of occupancy rights 
as to ejectment 

as to improvements and compensation 
as to other matters following within the Tenancy Act 
acquisition of occupancy rights in shamilat by a proprietor 

by ... • • ■ • • • • • • • • • 

occupancy rights under section 8, based on 
Agricultural year, 
definition of 
Ala Lambardar, 

whether a tenant under the proprietors 
a ‘ village officer ’ 
a jagirdar 

when entitled to a right of occupancy 

suits relating to the emoluments of ... 

Alienation, 

See * Transfer ’ 

Alienation of Land Act, 

creation of new occupancy rights, restrictions imposed by 

•• ••• ••• ••• 

right of purchase of right of occupancy under section 5 by 

the landlord and the Punjab 

Alluvion, „ , 

general custom in the Punjab with respect to alluvion and 

diluvion 

Alteration, 

of rent on alteration of area ••• . 

from arable to building land near the towns ; relief against 
forfeiture 

Appeals, 

under the Punjab Tenancy Act, 1887, law of ... 
how for C. P. C. governs the right of 
second when competent and when not 
order of review, whether—lies 

^^^^persons by whom may be made before a Revenue 
officer 

Applications, 

cognizable by Revenue officers only ••• 

court-fee on the 
limitation for 


» 

391 

394 

395 

397 

398—411 

391 

397 

409 

411 

393 

414 

415 

393 
23^393 

394 

416 
69 

34 

20 
32 
32 ,54 
54 

267.319 


69 

192 


124,140 
122 
145 ,167 

333 

334 
335-337 

339 

364 


263 

265 

265 
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• • • 


• • * 


• « « 


« • 


• • A 


• • • 


Appointed Heir, 

not entitled to succeed as such to occupancy rights under 
s. 59 unless there is full adoption 

uiclnded within natural relationship for original' acquisition 
of occupancy rights under section 5 

Appraisement, 

application for 

appointment of referee for 

appointment of assessors and procedure of referee 
procedure after 

-cess;;, for co. 

A * * 

Arbitration, 

in proceedings before Revenue officers 
in proceedings before Revenue courts 

Arhat, 

not a * village cess ’ 
suit for, triable by a Civil Court 

Arrears of rent, 

definition of 
suits for 

limitation for suits for 

court-fee to be charged or suits fur 
suits for sums recoverable as 

decree for-unsatisfied : ground nf 1V« ^ 

tenant ... ejectment of occupancv 

• • % 

Arrears of Revenue, 

■suits for sums recoverable as ; cognizance 

Arrest, 

process.. or-..„, be i.,„ed be,wee,, ce„.i„ d.„e. 

Assessors, 

appointment of—for divi^i'^n 

Assignee. " " appra.sen.ent of produce 

of land-revenue, when a jagirda,- 

Atrafi, 

a “ village cess ’’ 
cognizance of a suit for 

Attachment, 

recovery of rent from attached produce 

* • « 

• « • 

g 

Basiku Opahu, 

BataTS "siils ,u,der 'sectioa S 


• • • 


207 
42 

100 ,263 
100 
101 
101 

102 

363 
366 

31 
312 

11 

267, 320,-329 

329 
3^8 

92,267,320—329 


145 ,155 

268 ,330 

373 

101 

32 

30 

310 

129 


• • • 


» « • 


« » 


meaning of ... 

consent of both'^SudiSfrd a\ld^teimnt 'viihout the 




64 

64 

10 

83 



index 


Butimars, 

"" tinder f 8occupancy rights 

* * » • • 

• • • 

* • • 

• • • 


Cess, 

See “ Village Cess ” 

Chakota, 



a form of rent 

Co-landlords, 

See “ Joint Landlords ” 

Collaterals, 

right of succession to occupancy rights 

nght of succession amongst collaterals inter se 
See also Reversioners ” 

Collector, 


• • • 


definition of 

power to superintend and controi Revenue "officers and 
Revenue Courts 

power to distribute business 

power to withdraw and transfer cases 

discharge of duties of—on death or disability 

sanction of required for remission of rent by courts 
decreeing arrears of rent 

Colonization of Governmert Lands (Punjab) Act. 1912. 
Commissions, 


in the case of proceedings before a Revenue officers, rules 
as to issue of 

in suits before a Revenue Court, rules as to issue of 

Commissioner, 


power to distribute business 
powers to withdraw and transfer cases 

Commutation, 

of rent 

suit for commutation of rent 

mortgagee as landlord, whether his consent is sufficient for 
—of rent 

for service ; meaning of ... 

Compensation, 

for improvements to tenant on ejectment or on enhanceraent 
of his rent; liability to pay 
for disturbance of clearing tenants 
determination of by Revenue Courts 
determination by Revenue officers ... 
matters to be regarded in assessment of 
form of 

relief in case of ejectment before determination of 
improvements begun in anticipation of ejectment; no 
compensation for 

tender of lease for twenty years to tenant to be a bar 
to right to 

joint owners of land ; whether entitled to—on partition of 
the holding before ejectment 
not to be determined in a suit to establish 
or disprove occupancy rights 


543 


64 


10 


204,218 
204 ,22^ 


261 

331 

332 
332 
387 

125 

523 


363 

366 

332 

332 

88 

266 ,277 

91 

25 


245 

247 

252 

254 

255 
259 
259 


244 

244 

250 

283 

246 
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Compensation, 

not to be paid to a person against whom a decree for posses 

sion is given in a suit under s. 77 (3) {h) 246 

suit for; s. 77 (3) (g) ... ... ... ... 267 

tenant not inteding to contest his liability to be ejected ; 

claim for; limitation ... ... ... 164 

Court-fee whether to be charged on a claim for ... 165 

revenue Courts must direct the tenant to file a statement of 
his claim for—in suits for (ontesting liability to eject¬ 
ment or by landlord to eject a tenant or to enhance his 
rent; failure to do so is material irregularity ... 253 

Consent, 

of landlord and tenant to commutation of rent ... 89 

of mortgagee as landlord to commutation of rent : whether 

sufficient ... ••• ... ... 91 

of landlord to a transfer of right of occupancy 196 

under section 6 or 8 ... ... ... ... 198 

of mortgagee of the right of proprietorship to a transfer of 


right of occupancy ; whether sufficient ... ... 186, 200 

of one of the landlords ; its effect ... ... 185, 200 — 231 


of tne landlord entitling a tenant not having right of 

occupancy to make improvements ... ... 242 

Continuity, 

of status as tenant ; effect of dispossession ; whether tenancy 

closes ••• ... ••• ... 13 

of occupancy necessary for establishing occupancy rights 

under s. 5 ... ••• ... ... 43,52,54 

of occupancy necessary for establishing occupancy rights 

under s. 6 ... ... 58 

Contract, 

See Agreetnetits. 

Copies. 

of revenue records, rules for the supply of ... ... 455 

Co-sharer, 

as landlord ••• ... ... ... 22 

collection of rent by ... ... .. ... 98 

reliiuiuishing a part of the tenancy ; effect on the right of 

other co-sharers ... ... ... ... 136 

suit by a— in an estate or holding for a share of the profits 

thereof or for a settlement of accounts ... ... 267, 312 

claiming a share of the profits in an estate or holding : 

whether other joint holdings to be accounted for . > 313 

cultivating part of a holding; can’he retain the whole 

profit ? ... ... ... ... ... 313 

when is a martgagee of the right of proprietorship ... 314 

Costs, 

of reference for appraisement, s. 15 ... ... 101 

of proceedings before a Revenue Officer ... ... 365 

in suits before Revenue Courts; provisions of C. P. C. 

apply ••• ... ... ... ,,, 366 

Courts—Civil, 

applications and proceedings barred from the jurisdiction of 263 

suits barred from the jurisdiction of ... ... 266 
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Courts—Civil. 


PaRc* 


comparati\'e jurisdiction of - and Revenue Courts ... 2('9 

principle of res judicata as applied to the coini'aiati\'e 

jurisdiction of—and Revenue Courts ... ... 274 

power to refer party to Civil Court... ... ... 575 

See also Jurisdiciiou. 

Courts—Revenue, 

See Revenue 

See also urisjdicfioii. 

Court-fees, 


payable on applications before Revenue Officers ... 255 

payable on- 

suits for enhauceraeiit or reduction of rent ... ... 277 

suits for addition to or abatement of rent ... ... 277 

suits under s. v34 for the determination of rent ... 277 

suits.to prove or disprove occupancy rights ... ... 283 

suits to eject tenants ... ... ... ... 291 

suits by a tenant to contest liability to ejectment when 

notice of ejectment has been served ... ... 292 

suits by a tenant for recovery of possession or occupancy, 

or for compensation or for both ... ... 295 

suits by a landlord to set aside a transfer made of a right of 
occupancy, or to dispossess a person to whom such a 
transfer has been made, or for both purposes ... 351 

suits for sums payable on account of village cesses and 

village expenses ... ... ... ... 312 

suits by a co-sharer in an estate or holding for a share of 

the profits thereof or for a settlement of accounts ... 317 

suits for the recovery of over pa\ ments of rent or land- 

revenue ... ... ... ... ... 318 

suits relating to the emoluments of Kanungo, zaUdar, 

Inamdar or village officer ... ... ... 320 

suits by a landlord for arrears of rent or the money 

equivalent of rent, or for sums recoverable under s. 14 ... 329 

suits by a landowner to recover moneys claimed as due for 
the enjoyment of rights in or over land or in water, including 
rights of irrigation, rights over fisheries, rights of pasturage 
and forest rights ... ... ... ... 330 

suits for sums payable on account of land revenue or of any 
other demand recoverable as an arrear of land-revenue 
under any enactment for the time being in force and by 
a superior landowner for other sums due to him as such... 331 

on claims for compensation ... ... 15o 


Creation, 

of new occupancy rights 

of occupancy tenure by a co-sharer in a joint holding 

Crops, 

rights of ej^^cted tenants in respect of 

Custom, 

acquisition of occupancy rights on ground of ... 
does not override the provisions of s. 59 in respect of 
succession to right of occupancy 
applies to right of succession among descendants and 

collateral relalvies/n/er sc? 


58 

71, ^pp. 
VIII 
172 

63 

205 

204 ,222 
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Customs, 

customary rights of landlords and tenants in trees, 
pastures grass, wood and common land of the village 

with respect to alluvion and dihivion 

D 

Damages, 

for wrongful seizure of i.rocluce : suit against landlord for : 
jurisdiction 

Decree, 

for right of occupancy under s. S ... 

for the ejectment of a tenant ; when can he executed 

for ejectment must sj ecify tbe precise lands from w'jich’a 
tenant is to he ejected 

in suits for cancellation of transfer of occupancx' riehts • 
form of ' ^'g'us, 

for arrears of rent, execution (tf 

Definitions, 

See Sectiofi 4 


• • • 


• « ■ 


inissioner, or 


Deposit, 

power to deposit rent in cercaiii ca'^es with Revenue Officer 
ettect of depositing rent 

application hy the tenant to deposit rent 

Dharat, 

not a village cess 
suit for : Jurisdiction 

Diluvion, 

S(.e A Unvion 

Dispossession, 

wrongful of a tenant ; relief for 

Distribution, 

of Imsiiiess hy Financial Commissioner Com 
Collector 

Division, 

of produce 

appointment of referee for division of produce i.'.' 

Ejectment, 

of occupancy tenants ; grounds of 
of tenant for a fixed term ; grounds’of 

of tenants from year to year 
restriction on 

* » • 

for failure to satisfy decree for c . 

of teiiaul from year to year hy notice ' I'rocedure 

application to Keyeniio Officer for 

of one of joint tenants ... 

time for 

lelief for wron.;fiil 

when har to civil suits 

right of some of several nerv:..,, ^ • 

to apply for ^ ^^tituting the laiullort 

relief other than forfeiture on 

suits for contesting liahilitv to 

suits hy a landlord for eioctiiio.it of ■tenants 


• • 


• • • 


* • 




• * » 


» « 


« ft 4 


ft ft 


Page 

App. IX 
124,140 


304, v3l8 


73 

166 



231 

373 


128 

129 

:64 




I 


174,179 



87 

100 


US 

151 

151 

154 

154,155 

158 

154,263 

149,165 

166 

174 

17-» 

154,164 
167 
267,291 

267,283 
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Ejectments, 

compensation before ; See Conipens((tion 
effect of agreements on 

Enhancement, 

of produce rents of occupancy tenants 
of cash rents of occupanc>- tenants 
of rent by suit 

of rent ; discretion as to the extent of 
time for enhancement of rent to take effect 
effect of agreements on enhancement of rent 
of rent in consideration of an improvement made by a 
landlord 

• • • • • • 

compensation for improvements to tenant on enhancement 
of his rent 

• • • • • • 

of rent ; cognizance of suits for 

Estate, 

definition of 

• • • • » • 

Estimate, 

of produce rent 

Estoppel, 

doctrine of ; not applicable in the case of transfer of right 
of occupancy under S. 6 or S. 8 without the wiitten 
consent of the landlord 

* • • • • • 

transfer of occupancy rights : instance of 
Excess in area, 

basis ft)r alteration of rent 

Exchange, 

right of occupancy in land taken in 
transfer of occupancy rights includes 

transfer of right of occupancy by ; ai>plication of the 
principle in consolidation of holdings 
Execution of decree, 

sale of occupancy rights under section 5 in 
occupancy rights under S. 6 or S. 8 not to be attached 
or sold in 

for ejectment or enhancement not to be carried out until 
compensation is paid 
for arrears of rent 

probihition of imprisonment of tenants in execution of 
decree for arrears of rent 

Extinguishment, 

of rights of occupancy by abandonment 
irregular transfer of right of occupancy ; no extinguishment 
of the right of occupancy when there is no heir 
of the rignt of occupancy on purchase by the landlord 
under S. 53 

« « • 

of the right of occupancy by sale in favour of one of the 
landlords 

F 

Fair, 

fair and equitable rate of rent 

Fees, 

of legal practitioners; when to be allowed by Revenue Officer 
See also ''Court Fees*' 
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144,393 

102 

106 

112 

115 

118 

393,414 

239 

245 

266,276 

23 

325—327 


198 

233 

123 

61 

184.197 

203 

194 

196 

252 

373 

373 

138 

231 

205,223 

189 

231 


115 


364 
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Financial Commissioner, 

meaning of ... 
j>o\ver to make rules 

power to distribute business and withdraw and transfer 
cases ... ... 

power to call for, examine, and revise proceedings of 
Revenue Officers and Revenue Courts 
powers exercisable bv 

♦♦♦ ••• 

Forfeiture. 

relief against forfeiture on ejectment 
leiiant-at-will claiming to be full owner, forfeiture 
occupancy tenant claiming to be full owner; no forfeiture ... 
no forfeiture of the tenure by irregular transfer bv an 
occupancv tenant 

F * • • t k * * 

• • • • » • 

orms. 

of notice of relincjuisliment 

* ••• 

of notice of ejectment for failure to satisfv decree for arrear 

of notice of ejectment of tenant-at-will 

of notice of transfer of occupancy rights under s, 5 

of notice ot sale of right of occii|>ancv under s. 5 in 
execntioii of a decree ... 

of the statement to he filed with a decree for arrears of 
produce rents 


ft • • 


Good faith, 

suit deci.led in good faith ; dont,t as to jurisdiction ; can b. 
registered as the decree of either Court 

Grant. 

of occupancy rights under section 8 

of occupancy rights ; restrictions imposed bv the Punjal 
Alienation of L^ind Act ' ^ 

"^ahenaiion' "hethe.-;; permanen 

riglit of the reversioners of the landlord to contest grant ol 
right of occnpaiJcy ui 

Grazing. 

tines for grazing; suit for recovery of 
leiianl s right to graze over common land 


• • • 


ft • ft 


ft ft ft 


Haq ul-Khidmat grants 

Haq Bakri. 

a vilage cess ... 

smt for recovery of ; jurisdiction 

Haq Duha, 

a village cess 

suit for recovery of : jurisdiction 

li AC] 1 Ofdt 

a village cess... 

suit for rocoveiy of, jurisdiction 

Heir, 


H 


ft ft 


ft ft ft 


• ft ft 


• ft ft 


ft ft ft 


ft ft ft 


• • 


ft ft ft 


ft ft ft 


I'xlinctioii ot occupanc\-rights wht^n • 
l- nght of occupancv 

• ft ft 
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262 

166,388 

332 


345, 390 
390 


167 

152 

150 

231 

136 


155 

160 

193 




379, 383 
63 
69 


70 

70 

267, 329 
App. IX 

7 

30 

310 

30 

310 


31 

311 


204, 223 
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Heir, Page 

joint tenants and rule of. survivorship ... ... 225 

suit by a person setting up title as heir of a deceased 

occupancy tenant : jurisdiction ... ... ... 281 

Holding, 

definition of ... ••• ••• ... ■•. 23 

consolidation of holdiui's : transfer of right of occupancy 

by exchange: principle ... ... ... 203 

Holidays, 

effect of September vacation on section 5 of the Indian 

Liniitation Act ... ... ... ... 387 

Hypothecation, 

of produce for rent ... ... ... 87 


Illegitimate son. 

not a * male lineal descendant ’ under section 59 ... 209 

Imprisonment, 

prohibition of imprisonment of tenants in execution of 

decrees for arrears of rent ... ... ... 373 

Improvement, 

definition of ... ... ... ... ... 34 

planting of trees ... ... ... 30 

construction of buildings on the tenancy ... ... 36 

reclaiming and clearing of waste land ... ...37, 48, 251 

bringing pasture land under cultivation ... ... 37 

well constructed on the land adjoining to the tenancy ... 37 

by landlords in tenancies of occupancy tenants ... 237 

title of occupancy tenant to make ... ... ... 241 

title of tenants not having right of occupancy to make ... 242 

made before commencement of the Tenancy Act, 1887 ... 243 

begun in anticipation of ejectment ... ... 244 

Compensation for ... ••• ••• 245,255 

effect of agreements on i)rovisions regarding ... 235,393-395 

enhancement of rent in consideration of ... ... 239 

See also Compensation. 

Inamdar, 

suits relating to the emoluments of ; Jurisdiction ... 267 318 

Inheritance, 

See Snccession. 

Inspection, 

of records ; rules relating to 


Irrigation, 

suit to recover money for enjoyment of rights of ; 
jurisdiction 


267,329 


j 

Jagirs, 

Jagirdar, 

definition 

when entitled to occupancy rights ... 

Joinder, 

of tenants as parties to proceedings relating to rent 

Joint, 

defined shares in the tenancy i holding still 
effect of partition on joint tenancy ... 


473 

32 

41,53 

370 

225 

226 
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• • • 


Joint landlords, 

meaning of 

... • • • 

a tenant can possess the same status quoad each 
right of some of the landlords to sue for enhancement of rent 
right of some of the landlords to apply for ejectment 
whether notice of transfer of occupancy rights under 
S. 5, sufficient on one of several landlords 
right of one of several landlords to purchase right of 
occupancy under S. 53 

one of several landlords consenting to transfer of right 
of occupancy under S. 51 : its effect 
right to partition of occupancv tenancv 

Joint Owners, 

claim to compensation on partition of the holding before 
ejectment 

Joint Tenants, 

succession on the de.ith of a : rule of survivorship 

acquisition of occupancy rights bv the descendants of* 
principle ... 

right of one of joint enauts to sue for reduction of rent 

Jurisdiction, •• 

of Revenue Officers 

of Revenue Co-.rts . ... 

comparative jurisdiction of Civil and Revenue t'ourts 
how to be determined : plaint and pleadings 

part of a claim triable by a Civil aiul lurt I'.v a Revenue 
Lourt ; procedure 

with respect to suits for declaration 

cases of doubtful jurisdiction ; how to be disposed of 

l>r.nc.ple of res as applied to the comparative 

jurisdiction of Civil and Revenue Courts 
with regard to cases transferred 

power to refer to High Court (piestion as to 

Kamiana, 

a village cess 

suit for ; jurisdiction ... 

Kankut, 

Sec Appraisement', 

Kanungo, 

suits relating to the enioluinents of 
special Kaiuingo, his functions 

Khanadamad, 

not a male lineal descendant in the male line of desce. 

for the purposes of S. 5t) 

Khudi Kamini, 

a village cess 

suit for ; jurisdiction 

Khuhmar, 

a fon„ »f , ..1„„ 


• » * 


• « * 


cogni/.ance of 
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231 
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250 

225 
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112 

2d3 

265 

269 
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272 

273 
271 

274 
332 

375 

375 



267, 318 
459 


210 

30 

310 

64 
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Kuri Kamini, 

a viliege ce.^s 
suit for : jnrisdictitjii 

L 

Land, 

definition of 

whether regard to the character and use of the land to he 
paid at tile time of the suit or when the cause of action 
sross ••• 

whether trees included in the definition of 
common land, See ‘ SUamilat" 

Landlord, 

definition of ... 

include.s the predecessors and siiccessors-in-inieresi 

mortgagee with possession as 

more than one— See ''Joint Landlords ' 

meaning of’landlord’ as applied to s. 14 and s. 77 (3) (;/) 
right to object to illegal transfers of right of occupanc\' ... 
title to make improvements — See ImprovemeJ!;s" 
Landowner, 

definition of ... ... ... *•'- 

Land Revenue, 

• • 

definition of ... ... ... 

adjustment of rents expressed in terms of 
remission of rent on remission of ... 
suspension of lent on suspension of 
suits for I'-Covery of over-payments of ; jurisdiction 
land-revenue released: meaning of ... 
land-revenue compounded for; meanir.g of 
land-revenue redeemed: meaning of 
Language, 
of orders 

of Revenue Officers aijd Courts 

Lathband, 

a form of tenure; when entitled to occupancy rights under 

••• ••• ••• ••• 

Lease, 

for period exceeding or equal to term of assessment of land- 

revenue; treatment of... 

sub-letting by an occui)ancy tenant: relationship between 
landlord and sub-lessee 
sub lease by a widow of occupancy rights 
contract of lease substituted by a new contract creating re¬ 
lationship of creditor and debtor: suit arising out of the 
contract; jurisdiction ... 

lessee holding over after the expiry of the lease : nature of 
possession 

Legal Practitioner, 
definition of 

fees of; when to be allowed by a Revenue Officer 

Limitation, 

for appeals 
for review 
for revision .». 
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310 
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22 

21 

92, 320 
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23 

24 
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126 
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267. 317 
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389 
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202 

217 


303 

287 

33 

364 

338 

341 
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Limitation, 

computation of period of 

for contesting a notice of ejectment 

for suit for recovery of possession hv a tenant wrongfully 
dispossessed 

• ♦44 «44 

for Sint for cancellation of an irregular transfer of right of 
occupancy 

alienation by a widow of right occupancy; right of the land¬ 
lord and the reversioners to contest; limitation 
foi applications under s. 76 
for suits under s. 77 


• 4 • 


• • • 


• • • 


» 4 • 


M 

Male lineal Descendant, 

in the male line of descent ; s. 59 ; ineanitife and scope 
^ Do. within the meaning of s. 5 
Minority, 

whether a sufficient cause for failure to cultivate 
Mortgage. 

simple : not included in ‘ transfer ' of right of occupancy 

of J of occupancy by an heirless occupancy tenant ; 
distinguished from sale 

of occupancy rights in favonr of the’iandlord : "its effect on 
the right of reversioners 
Mortgagee. 

of the right of ownership ; when a landlord 

whether his consent sufficient for commutation or altera- 

tion of rent 

whether a landlord for the purposes of s. 53 

whether a landlord for the purposes of s '56 

suits for possession from the mortgagor !>'■ the’mortgagee 
jurisdiction * 

as CO- sharer 

Morni Tenure, 

Mother,’'" occupancy rights 

Muafis^ to succeed to occupancy rights 

jagirs and iniiafis 

Muafidar, 

See " Jiigirdar 

Mukhtar, 

not included in the definition of I.egal Practitioner 
a recognized agent la^iiuoiRr 

Muqarraridar, 

definition 

provisions of Chapter V not to apply to 
succession to 


• • • 


» • • 


• • « 


4 4 4 


• • • 


• • • 


4 « • 


• • • 


4 4 


4 4 4 
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Naksha Mudakhilat, 

entries in ; when agreements 


N 
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176 

230 

212 

265 

276—331 


207 

42 


140 

184. 197 

201, 223 

234 

21,96 

91 

186 

200 

283 

314 

197 

64 

217 

473 


:'3 

365 

38 

182 

227 


407 
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Non-payment of rent, , i r i 

effect of ; does not establish adversilv of ^►<)^^e^su)ll b\ 

tenant ••• , 

mere nou-pa^'ineut of rent does not determine the lenaiicN .. 

effect of: on al aiidonment 

Notice. , ■ r f 

of ejectment : application for issue of 

service hoW to be effected ••• 

for transfer of right of occupancy under section 5 

for sale of right of occupancy in execution of decree 

by a tenant for relinquishiiient of the tenancy 

See also under “ Forwsd' 

Notification, 

fo^fixing^dates for certain purposes when to take effect 

o 


• • • 




essential conditions to establish 

ditto 

ditto 

ditto 

ditto 

ditto 


Occupancy Rights, 

under section 5 (1) W 
under section 5 (1) 
under section 5 (1) U’) 
under section 5 (1) id) 
under section 6 : 

cretth by t co-shaier in a joint holding 
not to be acquired by mere lapse of time 

..e« in ioiii 

crS'S occ«P.ncy rie'hB in nnc'eslral la.Kl, ,vl,.lher a 

oermanent alienation ’- ’i • i 

joint tenants ; grant of occupancy rights : principle 

transfer of-Sce ^Tmu^fer 
succession to—See Succession 

sale of occupancy rights in execnt.on of decrees ; 

see “ Execution of Decrees 
cognizance of suits to establish a cl niii to 

Occupancy tenants, ^ “Abandonment" 

grounds of 

siUt^ b^a person setting up title as heir of a deceased : 

right'tf"occupancy tenants in trees on the land iu the 
® ••• 
tenancy 

°"“as1o‘’the°existence of relation of landlord and tenant at the 
of ^Tghf S^?evSouers of occupancy tenants to object 

to alienation of occupancy rights ••• 

of relinquishment 

Order, ^ . ... 

mode of service of 
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154, 158 
370 
182 
194 
133 


34 

180 


40, 41 
40, 48 
40, 50 
40, 53 
56 
62 

71, 464 
73 
76 

79 

70 

47 


267,277 


281 


468 


163 

234 

135 

370 
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Parcha Fasdiq, 

entries in : when amount to agreements 

Parties, 

joinder of tenants as parties to proceedings relating to rent 

Partition. 

of joint occupancy holding : jurisdiction 

Pay. 

definition of 

Payment. 

into Court of inonev admitted to he due to a third i-er^on 

Plaint. 

for jurisdiction allegations in the plaint must primarily be 
looked to coupled with the pleas raised hv defendants 

Pleadings, 

before Revenue Officer : form of 

Possession, 


continuous 

* * * • • « 

constructive 

••• ••• •»» 

suit for recovery of possession by tenant wrongfullv 
disposessed 

* * • • • % 

suit for recovery of possession by collateral heirs of an 
occupancy tenant 


suits relating to possession after ejectment on ground of 
right of occupaticy 

suit by landlord for possession of land on extinction of the 
right of occui^ancv 

See also Adverse Possession" and “Wrongful Possession” 

Preamble, 


• • » 


scope of the Act 
Precedents, 

of rulings to be followed 

Predecessors, 

piedecessors and successors in-interest : meaning of 

tenant and landlord include predecessors and successois- 
in-interest 

• ••• 

• • • » • 4 

Pre-emption, 

right of ; with regaril to transfer of occupancy rights 

Presumtions. 
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362 

43 

13 

267,293 



292 

299 

1 



23 

22 

191 


of facts for long occupation 

for fulfilling the conditions of s. 5 (1) (a) 7' 

will) respect to produce removed before divison or 
appraisement 

* * * * * ^ * 

Procedure, 


43,220 

41,45 

100 


of Revenue Officers 
of Revenue Courts 

tt>r division or appraisement i>f 
on ejectment 

• • • 

on foreclosure of morlijaRe of 
section 5 

• • • 

ill determining compensation 
in applications for revision 


produce 
• • • 

right of 


• • • 


» • « 


• • 


occupancy 

« • • 


••• 361,437 

366,432,437 
... 100—102 
... 154—166 

u nder 

194 

... 252,259 

359 


• • • 
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Proclamation, _ 

mode of making 
mode of service of 

Produce, 

of laud, me ming of 

rent first charge on ... ••• . y' 

when tenant entitled to exclusive possession ot 

right of landlord to be present at division ot ... 

removed before division or appraisement; presumpt.o, 
with regard to 

•imiraisement of—Sue Apliniisement 

wrongful -ei/.ure of ; suit against landlord for damages 

jurisdiction 

Produce rent, 

enhancement of 

reduction of 

Puch Bakri, 

• » 

a village cess 

suit for ; jurisdiction ... Q " 

Quit rent, 

meaning of ... ••• o"’ 


Page 

370 

370 

88 

87 

87 

87 

100 


304 

102 

100 

30 

310 


24 


28 


Rates and Cesses, 2Li 

meaning of 

See also Cesaes 

of unauthorized alieiiatiou by landlord S.e Acquiescence . 

Rayatana, 30 

a village cess ' ' ' _ 310 

suit for ; jurisdiction 

Records-of rights, _ 398 

in the Punjab 391,400,409 

agreements to be proved from entries 

luillity of certain entries m '^cords-of-rights before 

effect of certain entries made in recoicls or r g 


30 

310 


394 


November, 1871 
Recognized Agents, 

Recovery, 

of rent from attached produce 

Reduction, 

of produce rents 
of cash rents 
of rents by suit 

discretion as to reduction of rent ... 
time for reduction to take effect 
suit for reduction of rent 
See ‘ Iso “ Enhancement of Rent 

^ for division or appraisement of produce; appointment of 

A • • • 

procedure of 

remuneration of 

Reference. as to juris liction 

to High Court regarding questions as j 


397 

364 

129 

106 
110 
112 
115 
118 
266,276 
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101 

101 
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Reference, 

()f a ravt\ i>y Revenue Comi to Civil Court 
Registration, 

of decrees of one class of Courts in aiiothei 
of decrees of appellate Courts 
effect (i 

when limitation for appeal against a decree registered under 
s. 100 begins to run 

Relief, 

for wrongful dispossession or ejectment 

in case of ejectment before determination of compensation 
against forfeiture 

Relinquishment. 

of tenancy !>y tenant for a fixed term 
of tenancy by any other tenant 
of part only of a tenancy 

a CO sharer relinquishing a part of the tenancy: effect on the 
right of other co-sharers 

effect of relinquishmuit on the right of valid transferees 
form of notice of 

ai*plication for service of notice of ... 

Remission of rent, 

by C<)urt decreeing arrears of rent ... 

principle on which remission of rent should he allowed 

Rent, 

definition of 
kinds of 

first charge on i roduce of teuanev . 
commutation of 
alteration of ... 

liability of person in possession willioul consent of laiidloid 
to pay 

collection of rent by co proprietor ... 
fair and etiuitable rate of 

paid by tenants baviny a similar riitlit of occupaiics 
adjustnient of rent expressed in terms of the land ’revenue 
alteration of rent on alteration of area 
remission of 

suspension of 
deposit of ... 

recovery of rent from attached produce 
suits for arrears of 

Milts for Slims recoverable as mrears of 
eiibniicemeiil of-Scc "Enhancement." 
reduction of- Sec Rednetion ' 

Res judicata, 

status of a tenant ; application of the doctrine of 

wrong decision on a (luestinn •' t 

Kroniid for revision ' ' 'vl'ether 

Revenue Agents. 

Revenue Court , 
definition of 
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Revenue Courts, 

suits cognizable by 
superintendence and control of 
classes of Revenue Courts and their jurisdiction 
procedure of 

power to refer parties to Civil Court 
power to suminon perrons 
conferment of power of 

retention of powers of Revenue Court on transfer 
comparative jurisdiction of Ci\'il and Revenue Courts 
when decision by a Revenue Court operates as re^ jiniiccit 

ill a Civil Court . ... . 

jurisdiction of Revenue Courts and the vSpecitic Relief Act 

Revenue Officer, 

definition of 

classes of ... ... -•* . 

applications and proceedings cognizable b\ 
superintendence and control of 
procedure of 

power to summon persons 
conferment of powers of 

retention of powers of Revenue Officer on transfer 

Reversioners, 

of occupancy tenants ; locus standi to object on transfei o 
occupancy rights 

alienation bv a widow of the right of occupanc) • ie\ei- 

sioner\s title to contest alienation 
of landlord; right to contest a new grant of occupancy 

rights 

Review, 

by Revenue Officers 
computation of period for 
extension for the time of appeal on ••• . . 

no appeal lies from an order by a Revenue Officer retiising 

to review or confirming on review a previous order 

Revision, 

power to call for, examine and revise proceedings ot 
Revenue Officers and Revenue Courts 
applications for ; procedure 
limitation for 

^^'^power of the Einaiicial Commissioner to make rules 
publication of 

under the Tenancy Act ... ••• 

for references to the High Court under ss. 99 and 100 of 

the Act 

for the supply of copies of records 
for inspection of revenue records 
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266 

331 

261,268 
366 
373 
368 
■ 387 

387 
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273 
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331 

361 
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387 
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233 

212—217 

70 

339 

342 
34 1 

339 
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Sale of Occupancy Bights, 

See “ Transfer ” 

Settlement. ^ , 

records-of-rights; imperfections of early ••• -• 

Sion of agreements made in settlement records 


345 

359 

360 

166 

390 

428 

376 

455 

455 


221 

403 
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Settlement, 

Wajib-ul-arz prepared at a Mihseqiieut seltleuieiit ; which to 
be relied upon 

Shamilat, 

occupancy right in 

l ight of occupancy in the conunon land bel')ngiug to a 
pattidari village coinniunity 

rights of pasturage and partition of village common land ... 
rights of tenants in shumilat land 

Sitting. 

place of sitting of Revenue Officers and Co\irls 

Special Tenancies. 

in the Punjab 
Special Kanungo 

Specific Relief Act, 

bar of relief by suit under >. 9 of the 
suits for declaration; jurisdiction t>f Revenue Courl.'^ 
effect of the purchase by the landlord on the righu of mort¬ 
gage of occupancy rights : his renied\ under section 'I 
of the 
Sublease, 

by a widow of occupancs' leiiaiKyv for a year 

Sub-letting, 

of tenancy ... 

by an occupancs tenant; relationship !)elween landlord and 
sub-lessee... 

Submersion 

of land ; sufficient cause for non-cuUivalio!\ 

Succession, 

to right of occupancy; rule of 

of male lineal descendants in the male line of descent 
of \Yicow 

of widow of a predecea.sed, son 
of adopted son 
of chelii to his g/o n 
of illegitimate sou 
of cousin by adoptitm 
of hhaniJiUnmid 
of mother 
of posthumous son 
in case of joint tenants ; rule o{ survivorship 
of collateral relatives of the occupancy tenants 
extinguishment oi the right of occupancx , when there is no 
heir 

effect of agreements on rule of succession 
interpretation of entries recorded in records-of rights with 
respect to 

custom does not override the provisions of section v59 
relating to rule of succession 

no reversion to the donor's line on the line o{ donee becom¬ 
ing,extinct 
to a vmqiJrrariiiar 

to Government Tenants under Act V of I91'2 suit by a 
person setting \\\^ title ns heii of a deceased occupi^ncy 
tenant ; jurisdiction 


• • 
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481 

459 


180 
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189 


217 
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140 


204 
204. 207 
204. 210 
211 
207 
209 

209 

210 
210 
217 
210 
225 

204, 218 

204, 223 
206. 393 

411 


205 

206 
227 


281 



INDEX 




Suits, 

triable exclusively by Revenue Courts 
See '^Jurisdiction " and “ Court-fees." 

Summons, 

power of Revenue Officer and Rexeinte Court to issue 
mode of service of 

Survivorship, 

rule of ; as applicable in the matter of succession U) joint 
occupanc\- tenants 

T 

Tankih Hukuk Muzarian, 

value of entries in ; when amount to agreements 

Taraddadkar, 

a form of tenure : when entitled to occupanc\- rights under 
section 8 

Tenancy, 

definition of 

special tenancies in the Punjab 

p » • 

distinction between tenancy-at-will and tenancy from year 
to year 

Tenant, 

definition of 

• p • 

meaning of tenant for purposes of s. ^5 
ala lanibardar when tenant under the proprietors 
when relation of landlord an^ tenant held to exist between 
mortgagors and mortgagees 
classes of 

•»• 

special classes of Government tenant-; under the Coloniza¬ 
tion of Government Lands Act, 1912 
Sec also “ Occ^ipancy tenants," “joint Tenants.” 

Tirni, 

suit for 

Transfer, 

of right of occupancy under s. 5 ; procedure 
of right of occupancy under s. 6 or s. 8 
includes exchange and bequest by will but not collateral 
mortgage 

principle of acquiescence as applied to transfer of occu¬ 
pancy rights 
bv a widow 

• • • • 

right of the reversioners to object to a transfer of right 
of occupancy 

mutation relating to transfer of occupancy rights 
irregular transfers 

of occupancy rights in favour of one-of the la'KlIoids 
of occupancy rights by exchange in relation to consolida¬ 
tion of holdings 

suits by a landlord to set aside a transfer of rights of occu¬ 
pancy ; jurisdiction 

no forfeiture of tenure by unauthorized 
of occupancy rights and the Punjab Alienation of Land 
Act 

TraKsferee. 

oh r.ight of occupancy ; rights and liabilities of 


595 

Page 

266 


368 

348 


225 


407 


63 

23 

481 

135 

n, 22 
162 
20 

283 

21 

App. XV 


329 

182 

196 

184, 197 

190, 197 
204, 212 

212, 233 
193 
227 
229, 231 

203 

267, 296 
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192 
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Transferee, 

relation lietween transfeior and tranferee 

1rees, 

whether included in the definition of ‘ hind ’ 
suits for share of sale proceeds of : jurisdiction 

occupaiic}^ tenant’s right to 
proprietor’s right to 

right of a tenant-at-will to cut 

1 respasser, 

suit for produce against a 

trespass and wrongful possession : suit for 
jurisdiction 
See also Encroachment 
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221 

467 

... :^04, 315 

468 
468 
470 

...92,267,320 
ejectment ; 

286 


Usufructuary mortgage, 

included in transfer 


u 




182 


• « • 


Validation. 

power of High Court to validatti i-roceeding had under 
mistake as to jurisdiction 
Verification, 

of application 
Village cesses, 
definition of 
kinds and forms of 
proof of the existence of 
effect of i^oti-col^ec^tion of 
who is entitled to ■ 
suits for recovery of ; jurisdiction 
Village Officer, 
definition of 

suits relating to the emoluments ot 


• ft • 


w 

Wajib-ul-arz, 

what it is and what it contains 
on whom are the entries in Wajib nl-arz hincing 
when entries in Wajtb ul arz have force of an agreement !! 
agreements in Wajib ul-nrz with respect to succession o 
occupancy lights 

agreements in Wajib-ul-arz regarding enhancement ot 
rent 

ft ft 

Ditto , regarding alienation of occupancy rights 
Water rate, 
rate due to irrigation 

Wells, 

constructed on the land adjoining the tenancy : when an 
improvment 

compensation for ; value of entries in uaksha chaht 

Widow, 

right to succeed to occupancy rights 

of predeceased son: not entitled to succeed to occupancy 
rights 

nature of the right of widow as occupaucy tenant i 
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362 

29 

30-31 

31 

31 
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267, 308 
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■j67, 3IS 


402 


ft ft ft 


400 

401 
407 

411 

414 

415 
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258 
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Widow, 


restrictions on transfer of occni>ancy rights bv a 
sub-lease bv a 
abandonment b\- a 


Witnesses, 

expenses of 

Wrongful dispossession, 

relief for 

„T tenant on wrongful dispossession ; 

Wrongful, seiurze 

of produce; suit for; jurisdiction 


jurisdiction 




Zabii, 



rent, meaning 

Zaildar,, 

cognizance of suit relatiuLi 


to the emoluments of 
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